Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


Ill) 

(2b   UX 


oo 


^0 


.^y^A  3l> 


R  E  Pp  I^T  S 


OF 

••        r 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


HIGH  COURT  OF  CHANCERY 

D0BINO  XHB  TIMK  OV 

Horn  Cliancenor  (Z^lDotu 


Bt  GEORGE  TURNER,  and  JAMES  RUSSELL,  Esqs. 

BARRISTSSS   AT  LAW. 


VPL.  I.  » 

r 

1822,  1828,  1824.-3,4,  &  5  GEO.  IV. 


r. 


LONDON : 
PRINTED   FOR  SAUNDERS  AlHTD  JENNING^ 

(SUCCESSORS  TO  3.  BDTTERWORTH   AND  SON,) 

43.  rLEET-STRBBT. 

1832.  » 


*  ■ 


* 


•  « 


XOITDOW! 

Frintfd  bf  A.  &  R.  Spottlnroodt, 
New-SCrcet-SqiMTt. 


Earl  of  Eldon,  Lord  Chancellor. 

Sir  Thomas  Plumer,  Master  of  the  Rolls. 

Sir  John  Leach,  Vice-Chancellor. 

Sir  Robert  Gifford,  i  ^ 

^.    ^  r.  ^  \  Attorneys-General. 

Sir  J.  S.  Copley,  J  "^ 


Sir  J.  S.  Copley,  *.      ,   .        ^        . . 

*y  SoltcttorS'Generau  -- 
Sir  Charles  Wetherell, 


,1 


A  2 


TABLE 


OF 


CASES    REPORTED 


IN  THIS  VOLUME. 


Page 
Adamson  v.  Hall  258 

Adey,  Ex  parte  57  n 

Allairdes  v.  Campbell  ISSn 

AmeSi  Prichard  v,  222 

Angerstein  v,  Martin  232 

Asmll,  Legge  v.  265  n 

Atkinson,  Wilkinson  v.       256 
Atkyns,  Wright  v.  143 

Attenborough,  Williams  v.    70 
Attorney-General  v.   Cle- 


ments 


dard 


Hotham 
Auriol  V.  Smith 
Ayles,  West  v. 


B 
Bacon  v.  Proctor 


58 
V.  Dove    328 
God- 

348 
Lord 

209 
121 
330 


V. 


V. 


31 


Page 

Baker,  Trim  v.  258 

Balch  o.  Symes  87 

Balfour,  Farquharson  v.  184* 
Baltinglass,Lady,  Gowerv.  193n 

Barker  v.  Lea  413 

Beard  v.  Westcott  25 

Beaver,  Lynn  v,  68 

Beaumont  v.  Bramley  41 

Beck,  Tomlin  v.  438 

Bellaers,  Willcox  v.  491 

Binnington  v.  Harwood  477 

Boehm  v.  Wood  332 

Bramley,  Beaumont  v.  41 

Bromley,  Fillingham  v.  530 

Brown,  Sanderson  v.  46  n 

Burchett  v.  Woolward  442 

Burgess  v,  Mawbey  167 

Butcher,  Ommaney  v.  260 


Campbell,  Allardes  v.  133  n 

Carlcton  t;.  L'Estrange  23 

Chandler, 


VI 


TABLE  OF  CASES  REPORTESJ. 


Chandler,  Jarvis  v. 
Chetwynd,  Sutton  v. 
Chichester  t^.  Sheldon 
Cholmondeley  v.  Clinton 
Christian,^  Ostle  t^. 
Clements,  Attorney  Gene- 
ral V. 
Clinton,  Cholmondeley  v» 
Clutton  V.  Pardon 
Codd,  Verlander  v.       94. 
Colegrave  v.  Manley 
CoUyer  v.  Dudley 

V.  Fallon 

Const  t'.  Harris 
Cooke  v.  Davies 
Coope  V.  Twynam 
Copis  V.  Middleton 
Cottle,  Withy  v. 
Courtoy  v.  Vincent 
Cox,  Tyson  v. 


D 

Davies,  Cooke  v. 

Del  Pont  V.  De  Tastet 

De  Tastet,  Del  Pont  v. 

Dines  v.  Scott 

Dove,  Attorney  General  v. 

Dncane,  Howard  v. 

Dudley,  CoUyer  v. 


Page 

819 

296 

245 

107 

824 

58 
107 
301 
852 
400 
421 
459 
496 
309 
426 
224 

78 
433 
395 


309 
486 
486 
358 
328 
81 
421 


Fallon,  Collyer  v, 
Farlie,  Parker  v. 
Farquharson  xh  Balfour 

■    ■  V.  Seton 

Feltham,  Ronalds  v. 
Ferrand  v.  Pelham 
Fillingham  v.  Bromley 


459 
362 
184 
378 
418 
404 
530 


G 

Garcia  Del  Rio,  Jones  v. 
Garey  v.  Whittingham 
Glasse,  Jernegan  t?. 
Goddard,  Attorney-Gene- 
ral V. 
Goldsmid  v.  Goldsmid 
Gordon  v.  Rutherford 
Greenwood,  Nouaille  v. 
Gretton  v.  Leyburne 
Gower  v.  Lady  Baitinglass 
Guppy,  Stevens  v. 


H 

Hall,  Adamson  v. 

,  Statham  v. 

Harris,  Const  v. 

V.  Harris 

V.  Lloyd 

Harwood,  Binnington  v. 
Head  v.  Head 
Hewitt  V.  Morris 
Hippesley  v.  Homer 
Homer,  Hippesley  v. 
Homer  r?.  Swann 
Hotham,  Attorney-Gene- 
ral V, 

V.  Stone 

Howard  v,  Ducane 
Hughes  V.  Wynne 


Page 

297 

405 

97  n 

348 
445 
373 
26 
407 
193n 
178 


258 
30 

496 

165 

310 

477 

138 

241 
48  n 
48  n 

430 

209 
226« 

81 
307 


James  v.  Parnell 
Jarvis  v.  Chandler 
Jernegan  v.  Glasse 
Johnson  v.  Legard 
Jones  V.  Garcia  Del  Rio 


417 
319 
97n 
281 
297 


Kilmorev, 


mBLE  OF  CASES  REPORTED. 


m 


K 


Kilmorey,  Lord,  Leche  v. 


Page 
207 


Lea,  Barker  v. 
Leche  v.  Lord  Kilmorey 
Legard,  Johnson  v. 
Le^e  V,  Asgill 
L'Estrange,  Carleton  v. 
Lewellyn,  Lewis  v. 
Lewis  V.  Leweiiyn 
— —  V.  Sneii 
Leybume,  Gretton  o. 
Lloyd,  Harris  v. 
Luscomb,  Reynell  v. 
Lynn  v,  Beaver 


M 

Magor,  in  re 
Manley,  Coiegrave  v. 
Martin,  Angerstein  v, 
Mawbey,  Burgess  v. 
Middleton,  Copis  v. 

,  Reed  v. 

Morris,  Hewitt  v. 
Mountford  o.  Scott 
Murray,  Es  parte 


N 

Newman  v.  Rogers 
NichoII,  Ex  parte 
Nouaille  v.  Greenwood 


O 

Ommaney  v.  Butcher 
Ostle  V.  Christian 


418 
207 
281 
265  n 

28 
104f 
104f 
247  w 
407 
SIO 
1357* 

63 


814 
400 
282 
167 
224 
455 
241 
274 
56 


14  n 
119 
26 


Pannell  v.  Tayler 
Parken  v.  Whitby 
Parker  v,  Fairlie 
Parnell,  James  v. 
Pardon,  Clutton  v. 
Pearse,  Ex  parte 
Pelliam,  Ferrand  <$. 
Periam,  Ward  u. 
Pitt  V.  Pitt 
Powell,  Summer  v. 
Prichard  v,  Ames 
Proctor,  Bacon  v. 

R 

Reid  V.  Middleton 
Reynell  v.  Luscomb 
Rodenhurst  v.  Tudman 
Rogers,  Newman  v. 
Ronalds  v.  Feltham 
Roper  V,  Williams 
Rutherford,  Gordon  v. 


260 
824 


Sanderson  v.  Brown 
Saunders,  Wade  v. 
Scott,  Dines  v. 

,  Mountford  v. 

Seton,  Farquharson  v. 
Sheldon,  Cnichester  v. 
Shepherd  v,  Towgood 
Smith,  Auriol  v. 
Snell,  Lewis  v> 
Statham  v.  Hall 
Street  v.  Street 
Stevens  t?.  Guppy 
Stone,  Hotham  v. 
Summer  v.  Powell 
Sutton  V.  Chetwynd 
Swann,  Homer  v. 
Symes,  Balch  v. 


Page 

96 
S66 
862 
417 
801 
825 
404 
181n 
180 
428 
222 

31 


455 

18511 
805 

14n 
418 

18 
878 


46  n 
806 
858 
274 
878 
245 
879 
121 
247  n 

80 
822 
178 
226  n 
428 
296 
480 

87 

Tayler 


▼Ul 


TABLE  OF  CASES  REPORTEB. 


Tayler,  Pannell  v. 

Page 
96 

Tomlin  V.  Beck 

438 

Towgood,  Shepherd  v. 
Town,  Ex  parte 
Trim  V.  Baker 

379 
137 
253 

Tudman,  Rodenhurst  v. 

305 

Tweddell  v.  Tweddell 

1 

Twynan,  C!oope  v. 
Tyson  v.  Cox 

426 
395 

Vaughan,  Es  parte  434 

Verlander  v.  Codd         94. 352 
Vincent,  Courtoy  v.  433 


W 

Page 

Wade  V.  Saunders  306 

Ward  V.  Periam  131  n 

West  V.  Ayles  330 

West,  Ex  parte  137 

Westcott,  Beard  v.  25 

Whitby,  Parken  v.  366 

Whittingham,  Garey  v.  405 

Wilkinson  v.  Atkinson  255 

Wilicox  t7.  Bellaers  491 

Williams  v.  Attenborough  70 

Williams,  Roper  v,  18 

Withy  V.  Cottle  78 

Wood,  Boehm  v.  332 

Wooiward,  Burchett  v.  ^^2 

Wright  V.  Atkyns  143 

Wykeham,  in  re  537 

Wynne,  Hughes  v.  307 


REPORTS 


OF 


CASES 


1822. 


AR6UBD  AND  DETERMINED 

IN    THE 

HIGH  COURT  OF  CHANCERY 

COMMENCING  IN  THE 

SITTINGS  BEFORE  MICHAELMAS  TERM, 

3  Geo.  IV.  1822. 


May  II. 

T WEDDELL  v.  TWEDDELL.  ^'''''  ^~*^**- 

A  father,  te- 
T'OHN  AYNSLEYy  being  seized  in  fee  of  freehold  nant  for  life,  re- 

^^  estates  in  the  counties  of  Northumberland  and  Dur-  mainder  to  his 

first  and  other 
sons  successively  in  tail  male ;  The  eldest  son,  soon  after  he  attained  twenty  one,  joined 
his  father  in  suflfering  a  recovery,  an  annuity  was  secured  to  him  during  his  father^s 
life,  and  parts  of  the  estates  were  limited  to  the  father  in  fee,  the  residue  of 
them  were  resettled,  the  son  taking  back  an  estate  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  general,  remainder  to  his  daughters  in  tail  general. 
The  transaction  to  be  considered  as  a  mixed  case  of  bargain  and  sale,  and  of  fa- 
mily arrangement ;  and  the  eldest  son  having  died  without  issue,  a  bill  filed  by 
his  brother,  the  next  remainderman  in  tail,  who  had  done  confirmatory  acts,  and  ac- 
cepted interests  under  the  will  of  his  father,  to  set  aside  the  settlement  as  obtained 
by  undue  influence,  was  dismissed. 

Transactions  of  this  nature  between  father  and  child,  to  be  viewed  with  a  reasonable 
degree  of  jealousy,  not  in  the  light  of  reversionary  bargains. 

Whether,  after  the  lapse  of  twenty  years,  such  a  suit  could  be  maintained  at  all.^> 
Qtuere. 

Whether  a  remote  remainderman  can  complain  of  a  transaction  between  the  tenant 
for  life  and  the  immediate  remainderman,  where  the  immediate  remainderman 
makes  no  complaint— Qtctfr^. 

Vol.  I.  B 


1823. 


V. 
TWSOOBLL. 
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ham,  by  his  will  dated  the  15th  of  January,  1748,  devised 
the  same,  together  with  certain  copyhold  hereditaments, 
which  he  had  duly  surrendered  to  the  uses  of  his  will. 
To  the  use  of  Drancis  Tweddell  for  life,  with  a  limitation 
to  trustees  during  his  life  to  preserve  contingent  remain- 
ders, with  remainder  to  the  first  and  other  sons  of  the  said 
F)rancis  TweddeU  successively  in  tail  male,  with  rgnain- 
^ers  over. 


Upon  the  death  of  the  testator,  in  17^2,  Francis  Twed- 
dell entered  into  the  possession  of  the  devised  estates. 
He  had  issue  three  sons;  John  TweddeU,  his  eldest  son, 
Francis  Tweddell  the  pUdntiff,  his  second  son,  and  Robert 
Tweddell  one  of  the  defendants,  his  youngest  son.  He 
had  also  issue  two  daughters. 

In  the  years  1776  and  1784  two  acts  of  parliament  were 
passed  for  inclosing  the  common  fields  in  certain  pa- 
rishes, in  which  some  of  the  devised  estates  were  situate ; 
and  allotments  were  made  to  Francis  Tweddell  the  father, 
in  respect  of  those  estates.  His  proportion  of  the  expenses 
ci  passing  and  carrying  these  acts  into  execution  amounted 
to  the  sums  of  518/.  \0s.,  and  180/.,  and  those  sums  were 
paid  by  him. 

By  an  indenture,  dated  the  first  of  January,  1783, 
Francis  Tweddell  the  father,  by  virtue  of  a  power  contained 
in  the  first  mentioned  act,  demised  the  lands  allotted  to  him 
under  that  act  to  Robert  Uderton,  for  the  term  of  one  thou- 
sand years,  by  way  of  mortgage  for  securing  the  sum  of 
.369/.,  being  that  part  of  the  sum  of  518/.  10^.  which  he 
was  enabled  to  charge  upon  the  allotments;  and,  by  an  in- 
denture bearing  even  date  with  the  mortgage,  Uderton  de- 
clared that  his  name  was  made  use  of  as  a  trustee  for 
Francis  Tweddell  the  father. 


In  the  montii  olJune,  1791^  John  2W€«Ue// attained  the 
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age  of  21  yean;  and  in  the  latter  end  of  the  year  1792,  he 
agreed  to  join  with  his  fisiher  in  suffering  recoveries  of  all 
the  devised  estates,  and  in  limiting  them  to  the  uses  after 
mentioned.  Indentures  of  lease  and  release,  dated  the  4th 
and  5th  of  Jcmuaaryy  1793)  were  accordingly  prepared  and 
executed ;  the  release  recited  the  facts  before  stated,  that 
appfication  was  intended  to  be  made  to  parliament,  for  an 
act  to  effect  the  inclosure  of  other  commons,  and  that 
Fra$wU  Tweddell  the  fiither,  had  ex]pended  divers  sums  of 
money,  to  a  very  considerable  amount,  and  more  than  a  te- 
nant fen*  life  could  reasonably  have  been  expected  to  do,  in 
erecting  hedges  and  fences  upon,  and  in  making  other  last- 
ing improvements  of  the  devised  estates ;  and  then,  in  per- 
formance of  the  said  agreement,  and  in  consideration  of 
the  said  sum  of  969/.,  (part  of  the  aforesaid  sum  of  518/.  l(lr«,) 
then  due  to  the  said  Francis  Tweddell  the  father,  by  vir- 
tue of  the  said  mortgage  to  the  said  Robert  Uderton,  and 
of  the  anm  of  1^/.  lO*.,  being  the  residue  of  the  said  sum 
of  518/.  IQ9.,  and  of  the  said  sum  of  180/.,  and  of  the  se- 
veral other  sums  of  money  expended  by  the  said  Francis 
Tweddell  the  father,  as  thereinbefore  recited ;  and  also,  in 
consideration  of  the  covenants  thereafter  contained,  on  the 
part  of  the  said  Francis  Tioeddell  the  father,  and  of  a 
bond  entered  into  by  him,  for  the  payment  to  the  said 
John  Tweddelly  during  the  life  of  him  the  said  Francis 
Ihaeddell,  of  an  annuity  of  180/.,  and  of  a  further  an- 
nuity of  20/.,  in  the  event  in  the  said  bond  expressed; 
they  the  said  Francis  and  John  Tweddell  conveyed,  all  the 
aforesaid  freehold  estates  in  the  said  county  of  Northumber- 
land,  to  a  tenant  to  the  precipe  for  suffering  a  recovery ; 
wludi  recovery,  it  was  declared,  should  enure,  as  to  the 
principal  part  of  the  same  estates,  to  the  use  of  the  said 
jFVanaf  TweddeU  the  &ther  for  life,  without  impeachment 
of  waste,  remainder  (subject  to  an  annuity  of  100/.,  thereby 
limited  to  Jane,  the  wife  of  the  said  Francis  Tweddell 
the  ftiher^  dnring  her  widowhood,  in  case  ^be  should  sur- 
vive her  husband,)  to  the  use  of  the  said  John  TweddeU 
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for  life^  without  impeachment  of  waste^  remainder  to  the 
use  of  his  first  and  other  sons  successively  in  tail  general, 
remainder  to  the  use  of  his  daughters,  as  tenants  in  com- 
mon in  tail  general,  with  cross-remainders  between  them 
in  tail,  remainder,  as  to  one  moiety  of  the  said  premises 
to  such  uses  generally  as  the  said  Francis  Ttveddell  the 
JEither,  should  by  deed  or  will  appoint ;  and  in  default  of 
such  appointment,  to  the  uses  therein  mentioned ;  and  as  to 
the  other  moiety  of  the  said  premises,  to  the  use  of  the  de- 
fendant Robert  Tkveddell  for  life,  without  impeachment  of 
waste,  remainder  to  the  use  of  his  first  and  other  sons  suc- 
cessively in  tail  general,  remainder  to  the  use  of  his  daugh- 
ters, as  tenants  in  common  in  tail  general,  with  cross-re- 
mainders between  them  in  tail,  remainder  after  and  sub- 
ject to  a  general  power  of  appointment,  limited  to  Francis 
Tweddell  the  father,  to  the  use  of  the  plaintiff  Francis 
Tiveddell  for  life,  without  impeachment  of  wast^  with  the 
like  limitations   in  favour   of  his  sons   and  daughters  in 
tail,  with  the  ultimate  remainder  to  the  use  of  the  said 
Francis  Twedddl  the  father,  in  fee;  and  as  to  all  other 
the  estates  in  the  said  county  of  Northumberland^  to  the 
use  of  Francis  Ttveddell  the  &ther,  in  fee.    JJy  the  inden- 
ture of  release  John  Ttveddell  was  impowered,  when  he 
should  be  in  actual  possession  of  the  premises  limited  to 
him  for  life,  to  charge  the  same  vtdth  an  annuity,  not  ex- 
ceeding 200/.,  by  way  of  jointure,  for  the  life  of  any  wo- 
man he  might  marry ;  and  with  any  sum,  not  exceeding 
2000/.,  far  the  portions  of  daughters  and  younger  sons; 
and  Francis  Tweddell  the  father,  covenanted  to  complete, 
at  his  own  expense,  the  inclosure  then  in  progress  under 
the  second  mentioned  act  of  parliament,  and  to  defray  the 
expenses  of  obtaining  and  carrying  into  execution  the  act 
of  inclosure  then  intended  to  be  applied  for,  provided  such 
expenses  should  not  exceed  theamoimt  which  a  tenant  for 
life  should  be  empowered  under  the  act  to  charge  upon  the 
lands  allotted  to  him;  The  term  of  1000  years,  granted  to 
lUerton^  was  surrendered  and  merged. 
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In  Easter  Term,  1793,  a  recovery  was  suffered  of  the 
Norikumberland  estates;  and  deeds  having  been  executed 
by  Francis  Tweddell  the  father,  and  John  Tweddellj  for 
the  purpose  of  making  a  tenant  to  the  precipe  of  the*  Dur- 
ham estate,  recoverie&were  suffered  thereof,  and  of  the  co- 
pyhold premises,  and  they  were  respectively  limited  to  the 
use  of  Francis  Ttveddell  the  father,  in  fee.  On  the  25th 
of  July,  \79Qy  John  Thveddell  died  without  issue ;  and  in 
the  year  1800,  Francis  Tweddell  the  plaintiff,  joined' with 
his  fether  in  suffering  a  recovery  of  a  portion  of  the  Nor^ 
thumberland  estate,  which  had  been  intended  to  be  com^^ 
prizedin  the  recovery  of.  1793,  but  which  had  been  omitted 
by  mistake,  and  in.limitingthe  same  to  his  father  in  fee. 
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Francis  Tweddell  the  father,  having  sold  the  freehold 
estate  at  Durham,  and  part  of  the  other  freehold  and  copy- 
hold estates  limited  to  him  in  fee,  by  his  will  dated  the 
14th- of  March,  1805,  exerdsed  the  power  first  reserved 
to  him  by  the  release  of  January,  1793,  and  limited  the 
moiety  subject  to  the  power,  of  partsof  the  estates,  to  trus- 
tees fop  a  term  for-securmg  certain  annuities,  remidnder  to 
the  defendant  Robert  Tweddell  for  life,  remainder  to  his 
first  and  other  sons  successively  in  tail  general,  remainder  to 
his  daughters,  as  tenants  in  common  in  tail  general,  remain- 
der to  thej^aintiff  FrancisTweddell  f or  life,  TemamdevUi  his 
first  and  other  sons  successively  in  tail  general,  remainder 
to  his  daughters  as  tenants  in  common  in  tail-  general, 
with  remainder  to  his  own  right  heirs  ^  and  he  limited 
the  moiety  of  the  residue  of  the  said  estates^  to  trustees  for 
a  term  for  securing  annuities,  remainder  to  the  plaintiff 
Francis  Tweddelf  for  Ufe,  remainder  to  his  first  and  other 
sons  successively  in  tail  general,  remainder  to  his  daughters 
as  tenants  in  common  in  tail  general,  remwider  to  the  de- 
fendant Robert  2\veddell,  and  his  issue,  with  remainder 
to  his  own  right  heirs.  The  testator  then  devised  certain 
parts  of  the  estates  limited  to  him  in  fee  by  the  release  of 
Jatiuary  1793,    in  mpieties  between   his  two  soii^,  the 
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plaintiff  and  defendant,  and  their  issue ;  and  the  residue  of 
such  estates  he  devised  to  trustees,  upon  trust  to  sell,  and 
to  stand  possessed  of  the  money  produced  by  the  sale  upon 
trusts  for  the  benefit  of  his  daughters.  The  testator 
appointed  the  defendant  Robert  Tkoeddell  and  Simon 
Mewbum,  executors  of  hiswill^  and  died  on  the  14th  of 
October,  1805. 


The  Bill  was  filed  on  the  ISfth  of  February,  1813,  by 
Francis  Tweddell  the  son,  against  Robert  Thveddell,  and 
the  executors  and  trustees  under  the  will  of  Francis  Twed^ 
dell  the  father,  and  was  amended  by  virtue  of  an  order 
dated  the  5th  of  May,  1815.  The  amended  bill,  in  addition  to 
the  facts  beforementioned,  alleged,  that  undue  advantage 
had  been  taken  of  the  youth  and  dependent  situation  of 
John  Tweddell;  that  the  benefits  obtained  by  Francis 
Tweddell  the  father  were  unreasonable  and  unjust,  and 
represented  the  plaintiff's  embarrassments  as  the  reason  of 
his  having  joined  in  the  recovery  suffered  by  him  after  the 
death  of  his  elder  brother.  It  then  prayed  that  the  re- 
covery deeds  and  the  recoveries  beforementioned  might  be 
declared  to  have  been  obtained  by  imdue  influence,  and  that 
the  limitations,  contained  in  the  release  of  January,  VJ9&, 
which  were  then  undetermined,  might  be  set  aside,  and 
the  plaintiff  be  declared  entitied  in  equity  to  the  fee 
mmple  and  inheritance  of  such  of  the  estates  devised 
by  the  will  of  the  said  John  AynsUy,  as  were  then  re- 
maining unsold,  and  that  the  defendant  Robert  Tweddell, 
and  the  other  defendants  the  trustees,  might  be  decreed  to 
convey  the  respective  estates  and  interests,  vested  in  them 
by  the  recovery  deeds,  and  by  the  will  of  Francis  Thved- 
dell  the  father,  to  the  plaintiff  in  fee ;  that  an  account  might 
be  taken  of  the  sums  of  money  produced  by  the  sale  of  the 
estates,  limited  to  Francis  Ikueddell  the  father  in  fee,  and 
which  had  been  sold  by  him  and  his  devisees  in  trust ;  and 
that  the  executors  of  Francis  Ikbeddell  the  father,  might 
'be  decreed  to  pay  to  tiie  plaintiff^  what,  upon  taking  such 
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account,  jihould  be  found  to  have  arisen  from  the  aforesuid  183& 
nlesy  (exoqyt  the  produce  of  the  sale  of  the  estates,  devised 
by  the  will  of  Drancis  2\aeddett  the  &ther  in  trust  for  sale, 
thebequestof  whichin  jhvour  of  Ussisters  the  plaintiffoSered 
to  confirm^)  and  in  case  the  executors  should  not  admit 
assets  sufficient  to  answer  what  might  be  found  due  to  the- 
plaintiff,  that  the  usualaccounts  might  betaken  of  the  pec> 
sonal  estate  of  the  said  Itirancis  2Wedde0the  fieUlier. 

The  defendant iZoAer^  TweddeH  by Insanswes  admitted^ 
that  atthe  time  whenthe  recovery  was  proposed  to  be  suffiered,. 
John  Tweddell  had  no  other  means  of  subnstence,  beyond 
what  was  allowed  him  by  his  JEtther,  except  a  fellowship 
at  Trinity  College,  in  the  University  of  Cambridge^  which  did 
not  then  produce  so  much.  as80/.  a  year,  and  that  the  reco- 
very deeds  were  prepared  by  the  directions  of  jPhmoir  SfV^ext- 
idl  the  fiither,  and  that  the  same  solicitor  was  employed^ 
m  the  transaction  <m  behalf  both  of  John*  Tweddell,  and  of 
Fhmeis  TweddeH  thefetther.  The  defendant  also  admitted 
that  jMVt  of  the  freehold  and  copyhold  premises,  limited  to 
Francis  Tweddell  the  &ther,  in  fee,  not  mcluding  the  free- 
Kold  estate  at  Durham^  were  sold  by  hint  for  the  sum  of 
433Sl.y  and  that  other  parts  of  the  aforesaid  premises  were^ 
sold  by  his  devisees  in  trust  for  1350/.,  and  that  the  remain- 
der of  the  aforesaid  premises  were  of  the  value  of  700/.,. 
or  thereabouts.    The  defendant  also  stated  that  the  moiety 
of  the  premises,  which,  upon  the  death  of  John  Tkveddelt 
^thout  ]38ue,  became  subject  to  the  power  of  appointment 
of  Franeis  Tweddell  the  father,  did  not  exceed  in  value 
15,000/.    The  defendant  denied  that  any  undue  advantage 
had  been  taken  ot  John  Tweddell,  or  that  the  terms  en- 
teied  into  were  unreasonable,  or  that  John  Tweddell  was 
ignorant  of  the  vahie  of  the  property  proposed  to  be  limited: 
to  JPWmctt  Tweddell  the  fether,  and  stated   that  John 
TweddM  lived  upwards  of  six  years  alter  suffering  the  re* 
covery,  and  never  expressed  himself  dissatisfied  therewith, 
or  irith^  the  settlement  made  thereupon,  and  that  the  plam- 
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tiff  had  himself  acquiesced  in  the  setdement  until  the  be-' 
^nning  of  the  year  1813.  The  defendant  admitted  the* 
plaintiffs  embarrassments^  but  submitted  that  by  sufferings 
the  recovery  of  the  premises  omitted  by  mistake  in  the 
deeds  of  1793,  he  had  confirmed  the  recovery  suffered  by 
his  brother.  The  answer  then  set  forth  a  clause  in  the  will 
of  the  testator  Francis  Jkveddell,  by  which,  after  reciting 
that  his  son  Francis  Tkoeddell  the  plaintiff,  was  indebted 
to  him  on  bond  note  and  otherwise,  the  said  testator  re- 
leased and  discharged  his  said  son  from  the  payment  of  all 
such  sum  and  sums  of  money,  and  directed  that  all  the  se- 
curities  given  by  him  for  the  money  due  should  immedi- 
ately after  his  decease  be  delivered  up  to  be  cancelled. 


James  Loshy  who  was  stated  in  the  answer  to  have  been 
consulted  by  John  Tweddell,  on  the  subject  of  the  fairness 
of  the  recovery,  deposed,  that  he  did  not  believe  that  John 
Tkoeddell  had  executed  the  deeds  in  question  without  con- 
^deration  or  reflection,  inasmuch  as  he  had  previously 
mentioned  to  the  deponent  his  determination  to  propose 
an  arrangement  for  the  settlement  of  the  family  property, 
and  his  wish  to  have  some  permanent  allowance  out  of  the 
same ;  that  Jolm  Tkveddell  was  at  the  time  of  the  transac- 
tions aforesaid,  as  the  deponent  had  reason  to  believe,  well 
acquainted  with  the  nature  and  value  of  tiie  property  pro- 
posed to  be  barred  and  settled ;  and  that  after  he  had  exe- 
cuted the  deeds,  and  perfected  the  arrangement,  he  had  fre- 
quentiy  expressed  himself  to  the  deponent  to  be  perfectly 
satisfied  therewith,  and  perfectly  to  approve  thereof. 


The  solicitor,  who  was  concerned  in  the  transaction  for 
both  parties,  deposed ;  that  he  had  at  different  times  before 
the  recovery  was  suffered,  and  the  deeds  were  executed,  con- 
versed vrith  John  Tweddell  upon  the  arrangement  made 
by  him  with  his  father ;  and  that  upon  such  occasions  he 
appeared  to  be  satisfied  therewith,  and  perfectly  to  under- 
stand the  same;  and  particularly,  that  he  had  expressed 
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himself  glad  to  have  it  in  his  power,  by  executing  the  deeds, 
and  joining  in  suffering  the  recovery,  to  reimburse  his  fathet 
for  the  advances  which  he  had  made  in  order  to  improve 
the  estates,  and  to  enable  him  to  provide  for  his  the  said 
John  JVaeddelFs  brothers  and  sisters. 
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On  the  cross-examination  of  these  witnesses  by  the  plain* 
tiff  it  appeared,  that  they  were  unacqufunted  with  the  property 
comprized  in  the  deeds  and  recoveries,  and  incompetent  to 
form  any  opinion  of  the  vsLlue  of  the  interests  purchased  by 
Francis  and  John  Tweddell  of  each  other,  and  had  not 
taken  upon  themselves  to  explain  to  John  TweddellyOt  ad- 
vise him  upon  the  value  of  such  interests.  The  solicitor  also 
deposed  to  his  belief,  that  no  other  person  was  employed  on 
the  behalf  o!  John  Ikf^eddell,  to  explain  or  advise  him  upon 
the  fidmess  of  the  bargain.  Evidence  was  also  entered  into 
by  the  plaintiff  to  shew  that  John  Ttoeddell  was  indebted 
at  the  date  of  the  transaction. 


The  cause  having  been  heard  before  the  Vice-ChanceUor, 
on  the  10th  of  July,  1818,  his  Honour  ordered  the  bill  to  be 
dismissed. 

The  plaintiff  appealed  from  the  decree  of  the  Vice-Chan- 
ceDor,  and  the  cause  now  came  on  to  be  argued. 

Mr.  Hart,  Mr.  Heald,  and  Mr.  Treslove,  for  the  plaintiflL 

It  is  the  established  principle  of  the  court,  that  in  dealings 
betweeii  attorney  and  client,  guardian  and  ward,  and  in  the 
cases  of  tfversionary  interests,  the  purchaser  b  bound  to 
shew  that  he  has  ^ven  the  full  consideration,  Gibson  v. 
Jeyes  (a),  Oowhmd  v.  De  Faria  (A),  and  in  transac- 
tions of  this  nature  between  &ther  and  child,  the  natural 
influence  of  the  father  has  always  induced  the  court  to  in- 
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feffere  and  examine  the  conud^rt^on  on  which  the  bar-' 
jgBin  i&  founded.    Every.  thiAg  ia3  not  in  auoh  eases  to  ba^ 
inreauniedin  fitvour  of  the  affection  between leitiber  i^d  duld ; 
€leuld  Vr  Okeden  (f),  Jfargan  y.  Morgim  (jd)^  Heron  y. 
Hgran  (e)^  Kimhant  v.  Kinchant  (/).    The  plaiitf^  la  ei- 
ther entitled  to  the  estate  m  fee  simple^  as  the  heir  at  law 
of  John  TweddeU,  or  to  call  upon  the  court  to  convey  to 
him  in  tail,  on  the  ground  that  the  settlw^fnt  has  been  dis- 
turbed.   The  ca«es  of  CoUy  v.  Smith  (g>  and  Mnglefield 
w.EngleJield  (A>  shew,,  that  although  the  plaint^  cliums 
as  remainder  num,  the  court  can  affME:d  him  relieC.  There  are,- 
besides,  noany  cases  in  which  the  court  has  jcecqgnized  the 
interests  of  a  remojte  remainder,,  with  reference  to  the  pro- 
ceedings of  the  owoem  of  the  particular  estate.^  JUJrinson 
▼.  LytUm  (f),  liprd  Jkitdejf  v.  Fitzhi»dbige  (Ar);     The* 
pressufe  .under  which  the  plaintiff  laboured^  when    he- 
joined  in  the  recovery  of  1800,  will  prevent  it  horn  operate 
ing  as  a  confirmation,  Crowe  v.  Ballard  (Q,  Wood  v.. 
Downes  (m). 


Mr«  Home  and  Mr.  Duckworth  for  the  defendant. 

The  setdement  of  1793  has  a  reference  to  pecuniary 
matters  only  in  the  usual  mode  of  feanily  arrangements, 
and  is  not  to  be  viewed  in  the  light  of  a  bargain  and  sale. 
Under  the  original  settlement  of  the  estates,  no  provision 
could  be  made  for  daughters,  or  younger  children ;  the  8oi> 
therefore  might  naturally  wish  to  enable  the  father  to  raise 
money  for  these  purposes,  and  in  KmehasU  v.  Kinchiint, 
the  advantage  derived  to  brothers  and  sisters  from  the  trans- 
mctioti  was  conndered  as  a  material  circumstance;  in  this 
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ease  there  is  no  evidence  of  undue  influence,  and,  on  the 
ground  cxf  inadequacy  of  oamideration  alone,  the  court  wltt 
not  interfere,  unleaa  it  ia  so  gross  as  to  raise  a  presumption 
offirand«  Any  complaint  of  such  a  transaction  as  this  nwiBl 
he  madeat  the  eariiest  period,  Br&wn  t.  Carter  (n):  hut 
the  plaintiffs  interest  as  tenant  in  tail  in  remainder  c6m- 
menced  in  1799:  he  has  confirmed  the  transaction  by  sttf- 
feiing  the  recovery  m  1800,  and  has  acqidesced  in  and  taken 
interests  under  the  will  of  his  &ther,  inconsistent  with  thef 
validity  of  the  settlement.  In  consequence  of  that  acquies- 
cence, his  fEither's  executors  have  not  pressed  him  for  the 
payment  of  debts,fromthereooveryof  which  they  are  nofir 
barred  by  the  statute  of  limitations. 
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Mr.  Hart  in  reply. 


Where  the  court  sustains  a  bargain  on  the  ground  that  it 
is  a  £uni]y  transaction,  it  must  see  dearly  that  the  parties 
acted  upon  that  principle.  Butthe  deedshews,  thatinthis 
case  £unily  advantages  did  not  enter  into  the  comndeistioti 
of  the  parties.  Lapse  of  time  is  only  regarded  by  the  court 
where  the  parties  have  dealt  with  their  interests,  so  that  the 
plainti£F  cannot  restore  them  to  the  same  dtuation,  or  where 
evidence  may  be  considered  to  be  lost,  objections  which  do 
not  ^plyinthe  present  instance.  In  Newman  r.  Bogers 
the  late  Master  of  the  Rolls  overt^vned  a  transaction  umilar 
^to  tiie  present  on  the  rimple  ground  of  inadequacy  of  vakie, 
although  there  had  been  a  long  aicqtdeMefice* 


2^  Lord  Chancbllor. 


When  this  case  was  firstopened,  it  appeared  t6  me  that 
there  were  some  very  important  poiiMs  in  it,  the  first  of 
which  wai^  whether,  thecomptant  not  hating  been  made 
within  twenty  years,  ^ontiie>  principle  of  a  late  decision  in 
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the  Hou&eof  Lords  the  cause  could  be  heard  at  all.  I  shoulcb 
have  thought  that  a  very  material  and  important  point,  bodx* 
for  argument  and  for  the  decision  of  the  court,  if  the  case 
had  admitted  of  it,  but  without  deciding  that  after  twenty 
years,  Francis  Tweddell  the  pl^tiff  could  not  have  sued^ 
it  is  sufficient  for  me  to  say,  that  the  bill  must  be  taken  to 
have  been  filed  in  February  1813,  and  therefore  within  the 
twenty  years,  and  that  consequently  the  point  in  question; 
does  notarise^ 


Another  equally  material  and  important  question  is,  whe- 
^ther  the  plaintMF  can  come  into  court  at  all  or  not,  under  the' 
circumstances  of  the  case.  The  Lord  Chancellor  here  stated' 
the  case ;  and  observed^  that  under  the  original  settlement^ 
the  &ther  being  only  tenant  for  life^. could  make  noprovi- 
uon  for  any  of  his  children ;  and  that  Johtiy  being  only  te^ 
nant  in  tail  male,  could  in  his  £Either's  lifetime  make  no  pro- 
vitton  for  daughters,  if  he  should  have  any ;  but  that  Johfr 
and  his  Cather  might  unquestionably,  without  any  consider- 
ation, have  barred  b€»th  the  brothers ;  and  that  the  effect  of 
the  recovery  which  had  been  suffered  was,  to  introduce 
Robert  as  a  remainder  man  into  the  succession,  before 
Francis  could  become  entitled.    He  then  proceeded. 


The  first  question  therefore  to  be  considered  is,  what^ 
Francis  could  have  done  in  the  lifetime  of  John;'  and  T 
wish  to  be  informed  whether  there  is  any  case,  in  which  a 
remote  remainder  man  has  come  into  court,  complaining  of 
what  he  is  pleased  to  call  a  deception  on  the  immediate 
remainder  man,  where  that  immediate  remmiider  man  him- 
self made  no  complaint.    I  recollect  no  such  instance.    If 
Francis  had  made  the  complaint  in  the  lifetime  of  John, 
John  nught  have  replied,  I  choose  to  prefer  Robert  to  you,, 
and  to  acquire  such  an  estate  as  will  enable  me  to  provide 
for  daughters.  It  seems  therefore  to  me  to  be  infinitely  dif- 
ficult to  suppose^  that  a  remote  remainder  man  could  com- 
plain to  the  court  of  a  transaction,  of  which  the  party  him- 
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«elf^  the  remainder  man  immedUatdy  interested,  did  not 
complaiil;  andthenewlimitationBareof  such  a  nature, that 
John  Tweddeliy  the  immediate  remainder  man,  must  have 
known,  that  by  that  transaction  he  was  altering  the  succes- 
fiion  and  order  of  the  estate,  both  as  to  his  brothers,  and  as 
it  might  affect  his  daughters,  if  he  should  haVe  any.  The 
point  however  being  new,  and  no  decision  having  yet  been 
made  on  it,  I  shall  not  pronounce  judgment  to  that  effect; 
and  I  wish  it  tobe  understood,  that  I  do  niOt  deicide,  that 
after  twenty  years  this  gentleman  could  not  complain  at 
all,  or  that  he  could  not  come  to  complain  of  this  transac- 
tion, although  it  was  not  complained  of  by  the  immediate 
remainder  man. 
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TwmmxwLL 

TwaDDBLft. 


The  Court  will  not  view  transacticms  between  father  f^d 
son  m  the  light  of  reversumary  bargains,  but  will  regard 
them,  as  fieunily  arrangements,  with  a  reasonable  degree  of 
jealousy;  and  will  not  look  into  all  the  motives  and  feelings 
which  might  actuate  the  parties  in  entering  into  such  ar- 
rangements.   There  may  be  considerations  in  such  cases, 
which  the  court  could  not  possibly  reach.   It  might  be  con- 
dudve  for  instance  to  the  best  interests  of  the  parties,  that 
the  fEither  should  be  enabled  to  educate  all  Ms  children  in  a 
liberal  way ;  a  principle  oli  which  the  court  acts  in  the  case 
of  an  infitrnt  eldest  son,  by  giving  for  his  maintenance  a    Principle  upon 
much  greater  sum  than  he  can  possibly  require,  in  order  that  which  the  court 
his  brothers  and  sisters  may  be  so  brought  up  and  edi^^  allows  a  liberal 
cated,  and  placed  in  such  situations,  as  to  do.  him  credit  ia  ^  .^^^^^  ^j^^^ 
the  world.  *    son. 


John  Tweddell  cBed  in  1799;  and  taldiig  it  that  upon 
his  death  a  title  did  arise  to  the  plamtiff,  so  far  from  pro- 
secuting that  title,  he  does  confirmatory  acts  with  respect 
to  the  new  settlement,  apd  .such  conQ^natory  ..apts  i^  to 
shew  that  be  musthavewderatoodwiiat  the.  new  settle- 
ment  was.  In  1805,  the  &ther  of  the  plaintiff  dies,  havii^ 
made  his  will  mth  reference  to  this  settlement :  by  that 


a. 
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tan.         wlU  the  pbdntiff  takes  both  positively  and  negBiJ&vdj,  for  I 

observe  that  the  father  forgave  ym  debts.    It  is  reasonable 

to  suppose  that  the  plaint^  if  he  had  considored  that  he 

Tvnoa&L.      had  any  cause  for  complaint^  would  at  the  death  of  his  &- 

thei(  have  so  complained :  but  he  waits  till  the  statute  of 
limitations  has  run  upon  the  ample  contract  debts^  and 
barred  the  ftther's  executors  of  their  remedy  against  him. 
Under  these  circumstances^  I  do  not  see  how  it  is  possible 
to  maintain  this  siHt.  I  cannot  look  at  this  transaction  upon 
the  mere  prindple  erf  baigain  and  sale :  but  I  consider  it  as 
a  mixed  case  of  bargain  and  sale^  and  (rf  fiunily  arrange- 
ment. I  will  read  the  judgment  in  Neumum  ▼.  Bogers, 
jmd  if  I  change  my  opinion  will  mention  it  to-morrow. 

Nov.  14*  ^The  case  of  Neunndn  v.  Rogers^  makes  no  alteration  in 

my  former  c^inion^  and  therefore  the  appeal  inust  be  dis* 
missed. 


lit  i*  >iif^ 


KKWMAN  9.  BOGERS. 

.  JPWuMif  JVemwunt  being  trized  in  fee  simple  of  the  rectory  of 
Queen  Camei^  of  aetvend  OBtattt  called  the  North  Lene  Fark^  the 
Sp^rltferdt  aad  the  S^ulh  CaObwry  estates,  aad  of  other  frediold  and 
copyhold  estates,  by  his  will  dated  the  SOth  of  May,  1767,  devised 
the  same  to  his  nephew  Frende  Newman  for  life,  with  remainder  to 
Ihe  first  and  other  sons  of  the  said  Franeit  Newman  in  tail  male, 
with  remainder  to  his  nephew  Henry  JVheman  for  life,  with  remain- 
der to  his  first  sod  other  sons  in  tail  male,  with  divers  remainders  over, 
sod  with  a  power  to  the  tenants  for  llfs,  when  in  possession,  to  settle 
any  part  of  the  estates  notexcaedii^  in  vdoe  S00l.a  year,  upon  any 
woman  thej  might  mfuryforher  life. 

The  Testator  died  la  1768,  leaving  the  said  Franeii  Newman  and 
llMty  J^MMiisa  tiM  detisMi  hiim  sartivii^.  Tht  Vkid  F^anei$  J^Tew- 
mm  hmA  tivee  daaglSin^  4M  w^ismenalei  and  the  Sind  ffenr$ 
Nmnmnhmk'mmikM^  ikmdeMmmwm  thsyoungir,  who  was  the 
firvt  teaaal  ia  IsU  aalc  of  IM  4fvi|od  eiMites. 
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la'fta  jtm  1778*  Ilie«&i4  ^«»df  Mewmm  the  joimger  intermtr- 
vied  witkoBflof  tike  dwif^ilen  of  the  nid  f^eiieif  i^rtHMtitheerderi 
wd  hi  the  mcMrth  ^f  May  1780,  h»^  just  Athueed  tweDty-ooe,  he 
eonemrredi^th  tiiettidi^lrMeli  J^mmmm  the  elder,  u  anieriBg  a  re- 
corery  of  the  doTised  estates,  aad  in  resettlingthem,  to  the  useof  the 
jaid  Fnmeii  Newman  the  elder  for  life,  with  remainder  to  his  firrt 
and  ether  soas  in  tail  male^  with  remmader  to  the  said  Hemrj^  Nenof 
mmi  for  life,  with  remainder  to  Frtntik  Nemmmm  the  younger  in  fee. 


isn. 


TwaoDBiA 

cu 
TwaoDSiA. 


Shortly  after  the  death  of  the  TestiOor,  and  in  ^anoance  of  the 
potrergiTCtt  by  hkwiil,  therectory  of  QtMMiCiaie/,  (which  appeared 
leheof  the  yearly  valae  of  9001.)  waslimiltod  to  Jeae,  the  wife  of  the 
eaid  JVanelt  Nmwum  thd  ehler,  fer  her  Ufei  and  by  ladentiiref  of 
lease  and  release,  dated  the  .14th  aad  15th  of  Feb.  1789,  theaud 
FrmuiiNmgmmk  the  yenticer,  in  eeMtderation  of  the  settlement  afler 
— tiened,  eeateyed  his  remwndei?  in  fee  in  the  said  rectory,  and  iaf 
A^ih  LUae  Bnrk  estate,  (which  iTas  of  the  yearly  talae  of  1801*) 
to  Heatjf  filai^eMii  aUd  £ifMs/VyiM,and  their  heirs » to  the  use  el 
tiie  said  ^gWwelt  Newmmi  the  elder  for  life,  with  remaiader  to  Htf 
wkt  of  the  slid-  Jmie  his  wife  for  life^  with  rematadei'  to  the  use  of 
siidl^<»f  Ihedadghters'of  the  said  FrmuiB  dnd  Jane,  as  thimMFrmtbbi 
Mienld  by  deed  or  will  appoint,  aid  in  defenlt  of  appoiatitient,  tc 
Ihe  tufes  meotioiied  in  the  release.  By  other  indentures,  of  the  saaM 
date,  thesaid  FrmneU  Jfemwum  the  elder,  and  FrmneU  Newman  the 
yeuager,  eonre^ed  the  Sparltferd  aad  Samlk  CeAmt^  estates,  (which 
Appeared  to  be  of  the  yearly  value  of  MQI.)  to  Thomae  fFaieqn^  a^fi 
the  said  Sbmem  F^fne^  and  their  heirs,  (subject  to  the  remainders  to 
the  fini  and  other  sons  of  the  said  FrmteU  Newman  the  elder,  aad 
to  the  remaiader  to  the  said  Henry  Newman^  during  bis  life.)  Upon 
trust,  during  the  Joint  liyesof  the  ^d  Wrande  Newman  the  younger, 
and  i^Wpwfft  his  wife,  to  pay  an  annuity  of  1001.  out  of  the  rents  aad 
profits  to  the  said  FHmcee^  for  her  separate  use  %  and  to  permit  the 
said  Frmneit  Newman  the  youager,  to  receive  the  surplus  of  sach 
rents  for  his  lifet  and  afler  the  decease  of  both,  upon  trust  fer  each 
child  or  children  of  the  said  FraneU  Newwum  the  younger,  aad 
JVwaMf  his  wife,  as  Ih^y  should  by  deed  appointi  aad  in  defenlt  ef 
such  appointment,  in  trust  fer  their  daughters,  es  te&anti  an  eommoa 
In  fee,  and  if  only  one  daughter,  ib  trust  for  her  in  feei  and  ia  de^ 
fenit  of  such  issue  female,  in  trust  for  their  younger  sooa,  as  teaaats 
ia  eeauaon  Hifee,and  hi  defesdt  i>f  each  isttlse,  m  trust  fer  the  eldest 
eon  in  fesf  iad  ia  defiMilt  of  dl  e«ch  issue,  ia  tntst  for  the  right  heifli 
•f  thesaii  iRrMffe  A(Pii«iail  Ule  yoi|ng«r. 
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TWBD9ELI* 
TWlOOKLL. 


*  It  WB8  ftdmttled,  that  at  the  period  when  the  last  mentioned'  deeds 
were  executed,  FrmuU  Newman  the  younger,  was  in  distressiMi  cir* 
eumstanoes,  and  that  FraneUi  Newman  the  elder,'was  then  of  the 
age  of  sixty*five  years,  and  Jane  Newman  his  wife,  of  the  age  of 
My-four  years. 


The  original  Bill,  which  was  filed  by  Francis  Newman  the  younger, 
against  the  said  Simon  Payne  and  FrandB  Newman  the  elder,  alleged , 
that  upon  the  marriage  of  the  plaintiff,  the  said  Francis  Newman  the 
dder^  had  agreed  to  surrender  to  the  plaintiff  his  life  interest  in  the 
SpaTltfkfr4  and  Souik  Caihwrjf  estates,  as  the  marriage  portion  of  his 
daughter  i  and  that  it  had  been  agreed  that  in  the  deeds  for  suffering 
the  recoTery  a  power  should  be  given  to  the  plaintiff  and  to  the  de- 
ftoda&t  Fronde  Newman  the  elder,  jointly  to  grant  leases  and  co- 
pies of  court  roll  of  the  devised  estates,  for  their  joint  benefit,  but  that 
by  fraud  and  imposition  practised  by  the  defendant  FraneU  Newman 
the  elder  the  Sparkferd  and  Sonik  Cadbwy  estates  had  not  been  con^ 
Teyed  in  any  other  manner  than  by  the  indentures  of  the  14th  and 
15th  of  February  1 1788  %  and  the  power  of  granting  leases  and  copiesof 
court  roll  had  been  reserved  to  the  defendant  Frandk  Newman  the 
elder,  separately  for  hisownbenefit^TheBill  alsoalleged  that  the  plain- 
tiff had  been  fraudulently  ihducdl  to  execute  theseveral  indentures  of 
lease  and  release  of  the  1 4th  and  15thof  JRsftnMry,  17^3 ;  and  prayed 
that  'the  said  Fronde  Jfewmon  the  elder,  might  be  decreed  to  ac- 
coimt  for  the  revtsand  profits  of  the  Sparkferd  and  Senih  Cadhory 
estates,  from  the  time  of  the  plaintiff's  marriage,  until  the  possession 
w&s  delivered  to  the  plaintiff,  and  to  pay  what  upon  taking  such  ac- 
ciMint  should    be  found  to  be  due ;  that  the  power  obtained  by 
the   defendant,  for  granting  leases  and  copies'  of  coiirt  roll  of  the 
devised  estates,  might  be  set  aside  far  fraud  and  imposition ;  and 
dmt  the  defendant  might  be  decreed  to  deliver  up,  or  procure  to  be 
delivered  up  to  be  cancelled,  all  the  leases  and  copies  of  court  roll 
whicii  had  been  granted  by  him  under  the  power ;  or  that  a  moiety 
of  the  fines  received'  by  the  defendant  by  virtue  of  such  leases  or  co- 
pies, and  m  mpiely  of  the  rents  thereafter  to  be  received  therefrom. 
Bright  be  paid  to  the  plaintiff^  and  that  the  Indentures  of  lease  and 
release  of  the  plaintiff's  two  several  reversions  obtained  by  the  de- 
ftadant  from  the  plaintiff  might  be  set  aside;  and  that  the  defendant 
might  be  decreed  to  join  Ia  reconveying  the  same  to  the  plaintiff;  or 
in  case  the  defendant  had  conveyed  the  North  Lenxe  Park  estate  to  a 
purchaser  for  valuableconsiderationwithouinodce,  that  the  defendant 
night  make  satis&ction  to  the  plaintiff  for  the  full  value  thereof. 
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fWwrfi  Nmm§m  theridwr  iM  hk  IT96t  •nd  np»n  iMidaiflim  1Mb 

^ttpylffwitil  bill  nw  filed  i^iiiitt  his  ttucnton,  mad  afnnti  Gilfc^  v^^v^>/ 

tiM  JUr»rf«  one  of  lib  daiq^lMh  wbo  clmmed  to  U  eoliUed  to  Twimua 

remmindflriiifiw  ialhcRttctorj#f  QiMm€iMel«ata|^iaileemider  _     ^* 
tha  powier  ivterTBd  to  JV*4MM<t.Vnrai4mibe  elder,  by  the  fint  laea- 
tieoed  iadettlwe  of  tekMe  of  the  1  Mh  of  JHmeiy,  1 7SS. 

The  flcJeiident  FrmuUNewmtn  thedder  pleaded  the  Statateof 
Viands  in  bar  of  the  discoTery  and  lelief  prayed  by  the  bUl,  so  hr 
m  h  fdated  to  theagreenent  alleged  to  ha^e  been  made  upon  the 
BNUBriafo  of  the  plaintiff  I  and  in  UMwer  to  the  other  parts  of  the  bill 
thedefendantdeaied  that  he  hadever  agreed  with  the  plaintiff  thai  tiM 
powers  BMntioMd  in  tiie  bill  should  bereservedto  thephuntiffaoi 
the  defendant  for  their  joint  benefit,  or  made  ai^  suoh  agreement « 
or  timt  he  had  practised  any  fraud  or  imposition  upon  the  plaintiff  t 
And  he  staled  that  the  consideration  which  he  paid  for  the  convey- 
ance of  tiM  rcTersions  by  the  plaintiff  was  the  release  of  the  Spmrk^  . 
/ordwoA  South  Cmdbury  eslateSf  which  he  beliered  to  be  a  fair  conn- 
deration.  The  answer  also  stated  that  the  JVarih  LeatePmrk  estate 
had  been  settled  vq^wk  the  marriage  of  Jane^  one  of  the  dau^iers  of 
the  defendant. 

Thecanse  was  heard  on  the  87th,  28th,  and29th  of  Jipie,  1809,  and 
was  orderai  totland  for  Judgmanl  on  the  1st  of  AugutU  181 1. 

The  decree  directs  that  the  plaintiff's  bill,  so  far  as  it  seeks  to 
durge  flie  late  defendant  FrmneU  AVwmidi  the  elder  with  fraud  Add 
impoMon  in  obtsittlng  the  power  of  granting  leases  and  copies  of 
eotfrt  roir  of  tte  devised  estates,  and  to  have  such  power  set  aside, 
sMd  so  fhras  H  aeeks  to  haveanacconnt  of  the  rents  and  profits  of  the 
^fmr^ford  and  SniU  CaAniy  estates  from  the  time  of  the  marriage  of 
tile  phuntiff,  shall  stand  dismissed  without  costs.  It  then  declares 
that  the  phuntiff  is  entitled  to  have  the  rectory  of  Queen  Cmmel  re- 
conveyed  to  him,  and  to  have  the  rents  and  profits  thereof,  accrued 
since  the  death  of  the  late  defendant  FrancU  Jfewmmi^  accoutited 
for  and  paid  to  him  ;  and  to  be  paid  out  of  the  assets  of  the  said  . 
Me  dtfendifeil  the  valve  of  the  estate  called  JTtfrfik  Lea$e  P0rXr,aiid 
the  amount  of  the  rents  and  profits  thereof  accrued  since  the  death 
of  the  said  late  defendant.  It  then  directs  accounts  to  be  taken  of 
the  rents  and  profits  of  the  Sparkford  and  Seuth  C^dbury  estates,  re- 
ceived by  the  plaintiff  in  the  lifetime  of  the  said  late  defendant,  and 
of  the  rents  and  profits  of  the  rectory  of  Queen  Camel^  received  since 

Vol.  I.  C 
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r. 


(htf  -iehh  ^f  the  safd'  late  defsadant  by  llie  defehdaiits  his  el^Utoh  f 
mlAMst  further  directingf tlte  Tiiliie  <if  the  ifwrih'Leiue  Pdtft  estate^ 
and' the  kmount  of  the  redtsand  profits  thereof  ^Jtech  WottM  faaveac^ 
'cmed  ^tice  the  death  of  the  said  late  defendant  to  lie  ascertained',  and 
ordering  that  what  shall  be^  coming  on  account  of  the  rent^arid  (iro^' 
fits  of  the  Sparkford'and  Amth  Cadhtry  estatd  he  dednctedfrom  thc^ 
value  of  the  North  Lease  Park  estate  and  the  rents  and  profits  there- 
of,  if  proceeds  to  dirdcf,  that  wh^  shall  remara  due  to  the  plaintiff* 
afteV  such  deduction,  and  the  plainliff*s  costs  of  sd  mtldh'of  the'su^C 
as  Velaties  to  the  rectory  of  Qjueen  Cakei  and  IKe  ^orih'  Jjeate  fkrk 
estkte,*bb*answttred  by  the  defendants'  the  eieeeutors  out  t>f  the  assetsr 
tit^ti^'said  Francis  Newmim  the  elder,  and' that  ali'  piV>per  par^ 
fS^  recidnvey  tire  rectory  <yf(2i»e^  Oimcf/totlieplaintHrkiidfais  heitsU 

«   'Reg.  Lib.  B.  8.  1910,  fot.  1471.  •    ' 

•t.  •    •  •       t  . 

.  Jii...'.  .: 


.«  '■ 


t,*      : 


I, 

I  ■ 
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A^«r.«l— S— 6. 


ROPER  V.  WILLIAMS, 


». 


I    I 


Injunction  to  fXlHE'Bill  in  thb  caiise  stated  thatty  iridefatcfres  of  leastf 
restrain  the  JL.  and  release,  dated  the  26th  and  27th  of  March  1816, 

^^^^^  ^t  ^^  the4efendant»^i/Kai?w,foravaIiiablecon8iderationmmone 

buildings  shall  conveyed  to  the  pl^tiflf  his  heirs  and  assigns,  a  piece  of 

be  erected  upon  ground,  adjoining,  on  the  squth .  upon  an  intended,  road,  and 

a  general  plan  on  the  north  east  and  west  upon  other.lands  belonging  to  the 

rem  :  e  co-  jjgfgjjjjmji; .  ^^j  ^hat  by  the  said  indenture  of  release  the  said 
Tenantee  having    .  ^     .  ,    ,  1. 

acquiesced  in  a    defendant  covenanted  that  he  his  heirs  appointees  and  ai- 

y         ■  '  J    .    • 

partial  deviation  signs,  would  not  at  any  time  thereafter  erect  or  suiter  to 

from  the  plan,  ^^  erected  on  tJie  laiid  belon^ng  to  him  on  the  north  side  of 
made^mmedUte  ^  gwnmd  thereby  conveyed  any  buildings  whatsoever, 
application  to  Bod  that  all  messuages  tenements  and  buildings,  to  be 
the  Court.  erected  by  him  his  heirs  appointees  and  assigns  or  any 

A  lanoiora       person  or  persons  claiming  under  him  or  them,  ow  the  fand 
who  relaxes  m*  .•  •. 

fovour  of  some    belonging  to  him  adjoining  on  the  east  dnd  x\rest  sides  of  the 

of  bis  tenants  a  covenant  entered  into  for  the  benefit  of  all  is  not  entitled  (o  an  injunc 
tion  to  restrain  the  other  tenants  from  infringing  that  covenant. 
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in 


iaid  gi'diind  thereby  coov^ed,  shbuld  be  built  in  a  MiM 
tMity  feet  from  the  ssud  intended  road,  and  that  the  some 
ehonld  be  detached  hoHseis,  and  not  less  thian  of  the  third  rate' 
4fr  class  of  building.  •  '  *  "• 


\BK. 


.(■.«■ 


The  bill  then  stated  that  the  defendant  fFJllmns  had  en- 
tered into  an  agreement  to  sell  and  was  about  to  convey 
to  John  Piper  Bumaril,  another  of  the  defendants,  part  of 
the  land  belonging  to  him  to  the  west  of  the  plot  conveyed 
to  the  plaintifl^  without  requiring  any  stipulatipto  that  Bur* 
nard  should  refrain  from  building  houses  in  a  manner  not 
cooformabfe  to  the  befommentioned covenant;  and  that  the' 
defendant  Bumard  had  agreed  to  let  the  land,  so  agreed  to' 
be  purchased  by  him,  to  the  other  defendant  JoltM  ^  Milter j- 
for  the  purpose  of  building  houses  of  an  infeiior^des^i^ripllony 
and  differently  situate-  from  those  specified  iiithe  cbvmi&Atf 
and  that  4he^defendant  ^filler  had  commenced  IkiDding  «o^: 
eordingly. 


The  bUl  piuy^d  an  irijuncticm  totcf^t^afii  tlie  d^endant^' 
from  erecting,  or  causing  or  permitting*  to  bic erected;  oii 
the  ground  which  belonged  to  the  defendant  TFilliams  at  the 
tune  c^vtUe  iex^cutiob  of  the  hidentures.  of  lt&e'26th^iktid'^th 
March  1816,  adjoining  to  the  east  and  west  sides  of  tlie 
ground  conveyed  to  the  plfimtiif,  andi]|^]%iculariy  oii^ihe 
groimd  stated  to  have  been  agreed  to  be  soldto  lBkir/^;ie/)any 
messuages  tenements  or  buildings,  except  hi  the  manner 
mentioned  in  the  aforesaid  covenant  ofi  the  defendant/!^'/' 
liains. 


Ropsti 


The  injunction  was  granted  cm  the  23*d  of  Maj/^  itpcm^ 
certificate  of  the  bill  filed,  and  an  allidavit  of  thle  facts  above" 
stated.  The  defendants  now  moved  to  dissolve  it  upon  af&^ 
davits  whicb  stated  that  the  covenant  entered  into  l>v  tVif- 
/bi»<urwitli.:t&e  plaintiff  was  never  intended  to  extend  be-' 
yond  the  ground  immediately  adjoining  on  the  east  and 
west  sides  of  the  land  sold  to  the  plaintiff;  and  that  a  strip 

C  2 


"20 


CASES  IN  CHANCERY. 


1833. 


BOFBB 
WlUbUMS. 


<ii  ground  lying  between  the  plaintiff's  bad^  and  thelnAd 
agieed  to  be  sold  to  Bwrn/ard^  and  extending  121  feet  to 
thewestofthei^aintiff'glan^liadbeensoldtoaMr.  Tom- 
Unson,  who  was  restncted  from  building  in  any  manner  not 
conformable  to  the  covenant.  The  affidavits  also  stated^ 
that  early  in  the  year  1818  the  ^bttntiff  had  served  the  de- 
fendant Bumard'miii  notice  not  to  proceed  in  the  erectton 
of  some  houses,  the  carcases  ot  which  were  then  conq>Iete, 
and  idiich  were  of  a  different  class  from  those  specified  in 
ihe  covenant,  and  at  a  different  distance  frt>m  the  intended 
road ;  but  that  on  being  shewn  the  opinion  of  oounsdltfaat 
the  rights  under  the  covenant  coidd  not  be  inmted  ij^n, 
the  plaintiff  had  taken  no  steps  to  enforce  the  notice,  and 
bad  pernutted  the  defendantto  complete  the  buildii^.  The 
affidavits  further  stated  that  the  houses  in  question  in  the 
cause  had  been  commenced  early  in  the  year,  and  had  been 
proceeded  with  until  the  injunction  was  granted^  The  con- 
struction of  the  covenant  set  up  by  the  defendants  was  de* 
nied  by  the  plaintiff  who  filed  countar-affidavits.  The  mo- 
ticm  to  dissolve  tbe  injunction  had  been  made  before  the 
Vke-CIua^ceUoTy  and  refused. 


Mx.Agat  and  Mr*  Jlo^peilfor  the  defendant  WiUiams. 

Mr.  ShadwM  and  Mr.  Tsmpk  for  the  defendants  Bur-' 
naard  wad  MUler» 

In  support  of  the  motion. 

The  Court  will  grant  injunctions  of  this  nature  only  where 
the  mischief  is  irremediable,  not  in  a  case  like  ike  present, 
where  there  is  merely  a  (Mminution  of  value,  and  damages 
will  be  a  sufficient  compensation.  Attorney  Genernl  v. 
Nkhol.  (a)  The  pkuntiff  has  waived  the  benefit  of  the  co- 
venant by  allowing  houses  to  be  buUt  in  violation  of  it,  and 
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he  cimwit  now  be  permitted  tocomj^hia.  His  a{^icatioB         itet. 
for  the  qpeoial  interference  of  the  Court  ought  to  have  been 
nnde  at  llie  earliest  period.    He  must  be  left  to  hia  re- 


Rom 


tr. 


medy  at  law  up(Hi  the  oovenantt  Wnimw 

Mr.  Befne  and  Bfr.  i^penee  bfs  the  plainlift 

ReBed  upon  the  coBstroctiim  of  the  eofenant)  ae  intended 
te  embnce  an  the  houses  to  be  built  upon  die  land  bdongbg 
to  WMama;  and  inristed  that  the  acquiescence  of  the 
plaintiff  in  not  ccnnpbdning  of  the  erection  of  buildings^  by 
whk&tlie  oovoiant  was  infringed  in  a  partial  d^ree^  could 
net  predudelum  from  reUef  against  the  more  gross  viola^ 
flon  which  was  now  attempted. 

Tbt  Lonn  GHAHCBLLORr 

IVa  deed  was  made  by  a  gcntfemai^  who  seems  to  have 
posaeseed  land  to  the  north,  east^  and  west^  of  the  piece  of 
land  bou^t  by  Mr.  Roper.  No  question  arises  as  to  the 
kaid  to  the  north:  but  as  to  the  land  on  the  east  and  west  one 
question  is,  whether  the  word  ^^adjoining"  contained  in  the 
covenant  indudes  aU  the  land  adjoining  to  the  east  and 
west  to  the  utmost  extremity  in  each  <Urection,  or  whether 
k  includes  only  a  small  portion  immediately  adjoining*  It 
has  been  ocmtended  on  the  part  of  the  defendant  fFilliamSy 
that  it  indudes  only  the  parts  immediatdy  adjoining:  but  1 
do  not  see  how  they  can  put  that  construction  upon  it,  be*- 
cause  the  covenant  extends  to  all  the  messuages  to  be  built 
en  the  east  and  west  sides,  and  according  to  their  construc- 
tion it  would  be  exhausted  by  a  single  messuage.  In  my 
view  of  the  case  it  includes  all  the  land  to  the  east  and  west 
as  feur  as  the  utmost  exteemity  in  both  those  directions. 

This  ease  is  not  within  the  range  of  cases  between  A.  and 
B. :  but  it  is  a  case  in  wMch  persons  claiming  under  A. 
have  in  equity  acquired  rights  boUi  agsdiist  A.  imd  B.^  which 
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oould  liot : well  be  tredted  of  in  ja  court  of  law.  !f  the  matt! 
ter  were  resiniegra,  J  should  say  that  J^iUioiw.h^hound 
hunself  in  equity  to  n>ftke  no  ne.w^rant,  without  giving  nor 
tice  of  this  covenant  to  all  subsequent ,  grantees.  Theohr 
ject  which  TFillianis  had  in  new  seems  to  have  been,  to 
have  laid  out  th^m^hple  of  jtheland  upena  general  plan,  and 
to  get  as  many  grantees  as  he  could  to  be  subject  to  the 
tone  obligations  as  Jtoperj  and  the  covenant  entered  into  by 
Williams  with  Moper  was  for  the  benefit  of  all  such  grantee^ 
Having  long  lived  in  Gower  Street,  I  have  often  been 
in  the  habit  of  illustrating  my  view  of  such  cases  by  refer- 
eiice  to  the  ^ipulatioi^is  Qoptained  in  tb?  Duke  of  Bedford's 
leases.  In  th^  lease  of  every  house  on  the  east  side  of  that 
street  is  contained  a  covenant  that  there  shall  be  no  erection 
behind  them  exceeding  a  certain  height,  y  Jie  landlord  in 
such  a  case  is  stipulating  not  only  for  his  own  benjsfit  but 
for  the  benefit  of  all  the  tenants  in  that  neighbourhood.  If 
therefore,  thelan^ordip  some  particular  instances  lets  loose 
some.of  his  tenants,  he  cannot  come  into  equity  to  restrain 
others  from  infringing  the  covenant  to  whom  he  has  not 
given  such  a  licence.  He  miiy  have  a  good  case  for  damages 
at  law;  but  if  he  thinks  it  right  to  take  away  the  benefit 
of  his  general  plan  from  some  of  his  tenants,  he  cannot 
with  any  justice  coine  into  equity  for  an  injimction  against 
those  tenants.  It  is  not  a  question  of  mere  acquiescence : 
but  in  every  instancy  in  which  the  grantor  suffers  grantees 
to  deviate  frotu  a  general  plan  intended  for  the  benefit  of  all^ 
he  deprives  others  of  the  right  which  he  had  given  them,  to 
have  the  general  plan  enforced  for  the  benefit  of  all.  In 
such  cases  I  have  always  understood  this  Court  wiU  leave  the 
parties  tq  their  ren^edy  at  law, 


There  is  another  view  in  which  this  case  may  be  consir 
dered:  every  relaxation  which  the  plaintiff  has  permitted  in 
allowing  houses  to  be  built  in  violation  of  the  covenant 
amounts  pro  tanto  to  a  dispen^atiop  of  the  obligation  inr 
tended  to  be  contracted  by  it,    Very  little  |a  case^  of  Him 
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nature  is    sufficient  to  shew  acquiescence.;  and  courtil  of  IBi^ 

equity  will  not  interfere  unless  the  most  active  diligence  has 
Veen  sorted  '  throughout  the  who^e  proceeding.  :  It,  is 
iiot  ^Tiffica^i^t  to  ^^6  given,  notice  of  the  covenant  in  1818;  .WiLi.ujiik 
InjBveiyoafieof  this  sort  the  party  injured  is  bound  to  make 
immediate  implication  to  the  Court  in  the  first  instance ;  and 
cannot  permit  mcmey  to  b^  expended  by  a  person,  even 
though  he  has  notice  of  the  covenant,  and  then  apply,  for  an 
injmiction.  Taking  all  the  circumstances  together,  the  per- 
mission to  build  contrary  to  the  covenant^  and  the  laying 
by  four  or  five  months  before  filing  the  hill,  this  is  not  a  case 
in  which  a  court  of  equity  ought  to  interfere  by  injunction  4 
but  the  plaintiff  must  be  left  tp  his  remedy  at  law. 

t 

Injunction  dissolve. 


CARLETON  v.  L'ESTRANGE.  j^^^.  ,y. 

TM  this  case,  a  plea  having  been  put  in  by  the  defendant,      After  plea 

the  plaintiff  filed  a  repUcation,  and  afterwards,  before  the  Pjfa^f^'  »°^  J®- 

plea  was  jet  down  to  be  argued,  obtained  an  order  upon  mo-  ^^^  before  the 

tion  of  course  to  withdnw  the  replication,  and  amend  the  pies  set  down,  it 

m|^  .  )  is  not  a  motion 

of  course  to  with* 
draw  the  replica- 
It  was  now  moved  on  the  part  of  the  defendant,  that  the  ^j^q^  ^^j  amend 

order  obtained  by  the  plaintiff  might  be  discharged  with  the  bill. 

cosU  for  irri^ultoity,  and  that  the  amended  biU  might  bo  ^^^  ^'^"  ^^'J^^ 

take^  off  th^  file,     >  f  taincd  of  course, 

discharged  for 

Mr.  Home  and  Mr.  Roupell  for  the  motion.  irregularity,  and 

the  amended  bill 
ordered  to  be 
Mr.  Cooper  against  it.  *^        taken  off  the  file. 
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TheLomp  Chancbixor, 

It  is  a  iftry  wild  thfaigwlMii  an  wawcrii  pulla  far  » 
plaintiff  to  withdiaw  his  r^Uoatien  and  amend  Ida  bill,  in 
MBie  oases  without  notice  of  motion,  and  in  otfier  casea 
vntii  notiM.  The  question  here  is,  whediev  afker  plea 
pleaded  and  implication  filed,  and  befere  the  ^^  is  set 
down  to  be  avgued,  you  can  move  to  ^tiidmw  tiie  Te]^tor 
tion  and  amend  tiie  bill,  as  a  motion  of  eootse,  or  wlietiier 
you  must  net  g^  a  notice  of  motion.  I  have  made  in- 
quiries i^pon  the  sid))ectyandIcamiotfind  a  shi^e  instance 
n^iere  thip  has  been  done  upon  a  motion  of  eourse  after  plea 
pleaded  and  replication  filed  I  and  I  do  not  see  how  it  can 
be  done,  because  sometiiing  must  be  done  about  the  plea. 
In  the  case  of  an  answer,  if  you  witiidraw  tiie  replication 
and  amend  the  bill,  tiie  answer  still  stands,  as  a  species  of 
answer  atleast, toso  much  of  the  original  bill  as  remains : 
but  with  respect  to  the  plea,  which  puts  an  end  to  the  cause 
altogetiier,  unless  the  Court  goes  on  to  do  sometlung  with 
it,  there  will  be  an  amended  bill  with  a  plea  remaining  on 
record,  not  as  part  of  an  answer,  (there  being  no  order  that 
it  should  stand  as  an  answer  witii  liberty  to  except)  but  aa 
a  plea  to  the  whole  of  theoriginal  bilL  While  the  plea  re* 
mains,  the  amendment  cannot  be  mads^  without  the  Cou||; 
mterposea  to  regulate  the  record  in  order  that  it  may  stand 
right.  The  motion  must  be  giapted,  and  I  do  not  see  any 
way  ci  going  to  work  exqcpt  by  taking  the  amended  bill 
off  the  file :  but  I  will  give  the  other  party  an  opportanity 
of  speakmg  tothat. 


The  motion  was  not  mentioned  agafai ;  and  an  ovder  wmi 
made  that  the  order  obtained  by  tiie  phdntiff  should  be 
discharged  for  irrqrularity,  and  that  the  amended  bill  abould 
be  taken  off  the  file* 
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BEARD  tf.  WESTOOTT. 

Nov.  98. 

UPON  the  hearing  of  thiB  cause  a  case  was  sent  fbr  the     Bcfue  to  A. 
opixnoa  of  the  Court  of  Common  Pleas.    The  ques-  for  ninety-niiie 
tions  submitted  to  the  consideration  of  that  court,  and  the  J^^*^'^^^ 
certificate  of  the  judges,  arc  reported  hi  6  Tarait.  Rep.  ^^  ^"f^SiJllZr 

to  hia  fint  80119 
A  case  was  afterwards  sent  for  the  oplnicm  of  the  Court  ^'^^  unborn,  for 

of  King'a  Bcndi,  whidh,  with  the  certificate  of  the  Judges  "»^«*^^JJ 
of  thatCourt,  is  reported  hi  6  JSom.  and  -rfW.  801.  SUdsolong 

live  I  and  so  on 

The  certificate  (tf  the  two  courts  were  conflicting.  in  tiil  mmlc  to 

suchfintaon 
Imwf nlly  isoing 

Hie  canse  came  on  for  further  directions*  for  everi  andfor 

want  and  in  de- 
Mr.  fll»t  and  Mr.  «/epA€7»  feult  of  such  is. 

^  sue  of  such  first 

son,  to  the  so- 
Contended,  that  the  Court  of  ling's  Bench  had  not  re-  cond  and  other 

turned  a  sufficient  answer  to  the  case;  and  that  it  could  not  sons  socceflsirdy 
be  collected  from  their  certificate,  whether  the  circumstance   ^'  "»ni«y -njno 

'  jears  onljy  in 

that  the  limitations  were  to  take  effect  at  the  end  of  a  term  case  he  should 

of  21  yesrs,  without  reference  to  the  infimey  of  the  per-  so  longliToi 

son  intended  to  take,  created  such  a  suspense  of  the  vesting  ^^thaisuch 

,  elder  son  or  the 

as  to  render  the  lunitations  void«  i«neofsMii  el- 

der soashoold  bare  no  greater  estate  thsafor  niaetj-nioe  yeacsy  determinableat  his  d^^ 
cease  1  and  if  there  should  be  no  issue  male  of  A.*  at  the  time  of  his  (A.**)  deaihy  or  fai 
case  then  should  be  such  issue  male  at  that  time,  and  they  should  all  die  belevs  twseaty- 
MewllkovtissaemaUttheatoB.  for  nlaely-iune  years,  if  he  should  so  loiigiirei  ra- 
■winder  to  the  first  soa  of  B.  for  ninetyniine  years,  if  he  should  90  longlhus,  fisci  Wd, 
that  A«  took  under  the  will  an  estate  for  ninety-nine  years  in  the  freehold  estates,  do. 
terminable  with  his  life,  and  the  same  estate  in  the  leasdiold,  if  they  slwnld  so  leag 
continue ;  and  that,  upon  his  death,  his  first  son  would  take  an  estate  for  ninefy-aiae 
years  in  the  freehold,  determinable  with  his  life,  and  the  remainder  of  tiM  tens  m  the 
leaseholds}  but  that  the  limitaM^His  to  the  second  and  other  mibom  soas  of  A.  w«re 
void  as  tending  tp  perpetoity }  and  the  limitations  over  \Q  B«»  4(c,  ^fter  these  foid  limit' 
ations  were  not  accelerated,  but  were  void  also. 
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IB9%  Mr.  Sugden  for  the  plaintiff 

Bbard 
^^  Insisted  that  the  conclusion  to  which  the  Court  of  King's 

WitTcoTT*  Bench  had  com^  itjivolv^  thier  ^ecieiQTi'Qf  :&e  point. 


The  Lord  Chancbixoh. 


i 


.  i 


It  is  impossible  that  the  Court  of  IQng-s  Bendi  sboidd 
not  have  considered  that  point.  The  certificate  of  that  Court 
appears  to  me  to  afford  a  substantial  answer  to  the  questions 
put  3  .and,  under  the  circumstances  of  this  case^  I  think- the 
best  thing  I  can  do  is  to  confinn  it,  and  thus  to  help  the  case 
to  the  House  of  Lords,  if  the  parties  think  it  right;  tp  t^  it 
there.  The  inclination  of  my  opinion  is  that  the  Court  of 
King's  9ench  is  right. 

Certificate  confirmed. 


N0V»  85y  86. 

•    Equitable  te- 
nant in  tail 
■lieas  IB  fee  by 
way  of  mort- 
fageiagood 
equitable  raco- 
yerjmaybe 
0afi8rBd:0ftha 
aeoondarj  eqdi- 
tab&Mrtatewitli- 
onitbe  oonenr* 
noceoftbe 
mortpgoe. 


NOUAILLE  V.  GREENWOOD, 

■    *  •       ■ 

THE  Bill  in  this  cause  t>rayed  the  specific  pierformanc^ 
of  a  contract  for  the  purchase  by  the  defendant  of  an 
estate,  at  Tmbridge.  The  master  reported  that  a  good  titl^ 
could  not  he  made;  exceptions  were  taken  by  the  plaintiff 
to  the  master's  report^  and  allowed  by  the  Fice-Chancelhr. 
From  the  order  allowing  the  exceptions  the  defendant  ap- 
pealed* 

The  objection  to  the  title  arose  from  a  recovery  saflfered 
by  a  person  of  the  namt  ot  -Isabella  Coolie  v^  tl^^  yc^ar 
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1746 :  it  was  inferred  from  the  recoTery  tJbat  an  estate  tail 
had  previously  existed,  which  it  was  alleged  had  not  been 
effectually  barred  by  the  recovery,  because  the  legal  estate 
wasina  mortgagee  who  had  not  joined  in  making  the  te- 
nant to  the  praecipe. 


isn. 


.NOVAILLB 

O. 

jGaBlNWOQQk 


Hie  abstract  stated  a  fine  levied  in  Hilary  Term  1741  of 
an  estate  at  Tonbridge  by  John  Cooke  and  Isabella  hig 
wife ;  and  the  will  of  the  said  John  Cooke  dated  the  24th 
of  June  1743,  which  contained  a  recital,  ^^  that  his  wife  had 
passed  a  fine  of  all  her  estate  at  Tonbridge^  and  had  settled 
the  same  in  trustees,  and  had  given  them  a  power  to  raise 
the  sum  of  4002.  aad  to  inake.the  said  estate  diargeable 
with  the  payment  thereof;"  and  by  which  in  case  of  his 
death  before  the  said  sum  should  be  raised  he  charged  the 
said  estate  therewith. 


The  abstract  further  stated  indentures  of  lease  and  re- 
lease dated  the  19th  and  20th  of  May,  1746,  whereby  Isa- 
bella Cooke,  her  husband  being  then  dead,  conveyed  the 
estate  in  question  to  the  use  of  John  Stow  in  fee,  subject 
to  redemption ;  and  an  indenture  of  bargain  and  sale 
dated  the  18th  of  June,  1746,  whereby,  for  barring  all 
estates  tail,  she  ccmveyed  the  premises  to  Joseph  Cur^ 
zon  in  fee,  to  make  him  tenant  of  the  freehold  fov.  suffer- 
ing a  recovery,  which  it  was  declared  should  enure  to 
the  use  of  her,  Cooke,  in  fee.  A  recovery  was  suffered 
accordingly  in  Trinity  Term  1746,  in  which  she  was 
touched. 


Tlie  abstract  further  stated  indentures  of  lease  »ad  re- 
lease dated  the  7th  and  Sth  of  July,  1746,  and  made  be^ 
tween  Stow  of  the  first  part,  Cooke  of  the  second  part,  and 
Sidney  Stafford  Smyth,  Esq.  (afterwards  one  of  the  Ba- 
rpns  of  the  Court  of  Exchequer,)  of  the  thurd  part,  by  wjtucb 
Stow  and  Cooke  conveyed  the  premises  to  Smyth  as.  a  se- 
curity for  the  original  mortgage  money  and  a  further  sum 


» 
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advanced  by  Um.  hiboaBUUd^tvMcf  Isabella  CooAe^ 
by  wliidi «1k dewed  to  Eduntrd  Lloyd  ia  fee;  andanin* 
dentim  dated  tbe  2Ui  of  Nomrnber,  1749,  by wfaioha  for* 
tber  mm  adnowed  by  ^m^h  waa  secnrediapon  tbe  aKurt- 
gagedpremises. 

IVom  17^0  to  the  preMnt  tine  the  estate  had  been  held 
«ndcr  the  title  of  the  nortgagon. 

Mr.  Sugdm  and  Mr«  AirAir  f or  Hie  defcmhait  tiie  pur- 
chaser 

Iiieiaied  thai  the  praRunptien  fimm  the  recovery  was, 
that  a  kgal  estate  tail  existed,  especially  as  the  husband's, 
will  rsfiBnred  to  a  aettleaieiit ;  and  that  a  reconveyance 
from  the  mortgagee  could  not  be  presumed,  as  he  had  con<^ 
veyed  subsequent  to  the  recovery. 

Mtm  JSbrtyii/b»  Preskm,  and  Mr.  Seten,  for  the  platntiflh, 

There  is  aa  evUenoe  of  anyestatetuli  it  is  mere  sua- 
pieioil  ending  in  sw^cion,  and  cannot  be  tine  legiti- 
mata  grmmd  of  legal  decision,  (a)  Tlie  settlement  refer- 
red  to  inthe  irill  is  no  evidence  of  an  estate  tidl.  No- 
thing is  mere  eomnum  than  recoveries  auflSered  without 
reason* 


At  this  distance  of  time  every  thing  must  be  presumed 
to  have  been  rij^tly  done.  The  assignment  of  the  mort- 
gage to  Sir  S.  S.  Smythcy  and  the  continued  enjoyment 
epfct  since,  coududt  aU  doubt  xapofa  the  question.  Sperling 
y»  TVeuor,  (h)  Mc  Qi$een  v.  Ikryukar,  (c)  Coussmaker  v. 


(a)  Fer  Datiis,  C.  J.  ia  GerUn 
V,  Sir  X.  Clasi|uu3ff|  C.  F.  S$id 

M  TV»  49T. 


(c)  1 1  V^  467. 

(lO  Sugd.  Vgnd.    and  Purcb* 
App. 


CASES  IN  CHANCERY. 


ITie  Lord  Oh  ancbllor. 

Hie  will  of  John  Cooke  in  1743  is  evidence,  that  under 
some  fine  there  was  a  settlement  in  trustees :  but  whether 
the  legal  estate  was  vested  in  them,  or  merely  a  power 
j^ven  to  raise  acharge  on  the  estate,  does  not  precisely  ap- 
pear«  Although  the  o^ressbns  are  inaccurate^  the  pre- 
sumption seems  to  me  to  be  that  the  Iqpil  estate  was  vested 
in  the  trustees. 


\9fn. 


NOUAILLS 
GsBSIIWOOIk 


Tlie  settlement  is  not  noticed  in  the  deed  to  lead  Ae 
uses  of  the  recovery :  but  aIthoiq;h  there  is  nodoubt  that 
many  recoveries  have  been  suflfared  unneoessarily,  it  is  rear 
sooable  to  suppose  that  this  recovery  was  suffered  with  re- 
ference to  the  settlement.  II  then  the  legd  estata  was  in 
thetrvstees,  the  mav(|pge  in  fiseeoftveyed  to  SUifim^aiy 
an  equkaUie  estate^  and  tbm  a  geod  eqmtahle  recovery 
migfaibe  soffiired  of  the  secondaiy  e^oitrfbiMBtaite  wi 
the  cuucmtnoe  of  the  laitgageci^  (o) 

At  the  tfaM  of >the  teansfer  of  tte  mertgage  to  Sv  ^9.  Ar 
Ai^tAe,  tlMTe  is  no  evidence  that  be  Itostatt  the  aiittcedeHl 
instrumenCs  beCsie  him  »  butitieestroiqflhiegtosaytliat 
the  title  wee  noli  rraeenwk  We  ought  to  give  cMdit  to 
men  of  endaence  in  the  ptefessiiai  who  were  dealing  for 
their  own  security,  and  tberefofe  must  conceive  that  the 
title  was  not  accepted  without  examination. 

Bendea  this  there  has  been  contiaued  ^ojnnent  under 
the  title  as  contended  for  by  the  plaintiff;  although  I  cannot 
say  that  ingenuity  will  not  find  objections  to  the  title. 
There  is  no  doubt  that  it  is  better  than  ninety-mne  out  of 
one  hundred. 

Appeal  dismissed. 

(«>  Thiy  point  is  stated  as  s     die  list  edition  of  Feame.    See 
qaieiisa  mwa  la  deeisimi  ki  a     also  Coi^mme  r.  Semfe^  1  Alk. 
bf  Jfr.  AalAnr  to  p.  61.  of     60S. 
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STATHAM  t;^  UALL.  , 


isii. 


fiefore  Graham,   Barbn^  amd  3fdst&s  Stephen^  iihi 
Rolls,         €(mHenay',  {hriht' Master  of  the  RoUs. 


Dec,  8. 


.'.  r 


tTpon  the  hear-  fTlHE  bill  in  this  cause  prayed,  that  the  defendants  might 
^l^^vT'  ^^  ^cted^to  iirterplead  as  to  a  bond  which  had  befen 

evideoM  b  ad-     *I^sfted  with  the  plaihtiflF  for  safe  custody.  The  ustal  affi- 


le shew  davit  tra^  anhexed'tdt^e  bill, 
that  the  plaintiff    *  '        *     •        :..:/..:'- 
has  retained  pos-    !  Qa  Aejpturt  of  sbme  >o£  the  defendants  evidoice  wssr  of- 

itaion  of  the       ^^^  ^^  ^  nbintLGb  haTing  retained  the  (bond  in  question 

subject  of  the 

snit  under  an      ^u^der  ait  inBJPiminty  from  the  other:  defendants.   It  was  ob* . 

indemnity  from  jfgtedibytiig^plaiatiflF.tbatliae  erotenoewas^not^admirtsihle^: 
some  of  the  de-    and  in  support  of  the(o^ja:taon  it  wasu  argued,,  thatfio  evi*- 

dence  could  be  adduced  on  a  bill  of  this  description  to  af- 
fect, .the  plaint^,:  aadi  that  the- question  of  indemnity  \^s 
ni0t;in  issue  between  th&^arties%  Oh.  the  other  halad  it  was'^ 
conlaended  thait.  the  evidenoe  ofifered  entirdy  •  defeated  the ! 
oquity  of  ;the.plauitiff'B.oase^  which  di^nded.upon  the  fact 
of  his  not  being  connected  Tvith  either. party,  and  that  the. 
affidaidt  foribed  part  of.theTeoovd.  . 


.  I    .  :  1 .  i t  •  ■.       . •   I      «• .     ...  . ,  • 


Mr.  JVingfield  and  Mr.  Evans  for  the  plaintiffs, 
r.  jBfome  and  Mr.  Koe  for  some  of  the  defendants, 
*  l!ifr.  Lowndes  for  the  other  defendaiits. 

Grahaniy  Baron. 

J .  ■     '. 

The  question  before  the  Courtis^  whether,  this  is  a  pro- 
per interpleading  bill.    The  evidence  offered  tends  to  shew . 
that  the  plaintiff^  instead  of  resting  upon  the  iittieitti4ty«f^ 
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ihe  CteH,  has*  taktti  a  seeuiity  b^  way  of  indcbiiiity;  shd/ 
knthiii  iiaxne  fot  the  purjpbse  of  biiiiging  fbniektd  the  case 
k),  the  shape  of  ^an  interj^eudm^jiuit.  We  are  of  opmiotf 
tbart .exridence  itindk  tends  san^uch  to  shevr thie  compkbnon* 
^  the  bill  inaat  be  admitted,  and  that  it  fomk  a  material' 
feature  lathe  case;  i 


•  •'.•.  ■« 


l%e  case,  was  afterwards  argued  upon  the  meril^y  and' 
the  bQl  wa^idiHDissed  with  costs. 


1822. 


HiLt.    * 


\, »      ,11    f 


.    !       1 


'  ••   J 


Sir  EDMUND  BACON,  PtAhmlnf, 


'\ 


AHfi 


.  •  I 


»: 


til 


WIUiAM  B£AUCnAMP<  PROCTOR  aKd  Ot&ers; 


<  »      .  •  t 


\i 


i  .•    * 


Before  6ra4afii,Baronj.  fj^i^Jii^ers SitnepH^^gA  Strain 


ii'.i 


•'.J  \ . 


.  \ 


V'.    \' 


W  .i...  . 


A' 


RoLur, 
Dec,  4,  6. 


OZH  Edmund  •Bacp^y  premier  baronet  of  .fkiglaQdy.  by*     The  plaintiflTs 
A^his  will  dated  the  19th  of  June  1815,.after  reciting,  ^^^*  «pon  the 

.     \  '•  ■  '■  ^  daughters,  dc- 

mbesr-afi  efUte  tD  trnslees,  upaa  lrli8ts.fiDr  tMng  certain  sudiB,  irhkh  are  settled  upon 
the  daughtert  and  their  children ;  and  bj  his  will,  afkr  cbargiog  the  estate  with  other 
saros  to  be  settled  upon'  the  same  trusts,  with^ portions  for  so^ns,  and  with  a  further  sum 
mdischar^-of  a  mortgage  of  aiioihi^  estate,  devises  it  to  other  trostees,  upon  trust 
from  time  to  time  to  receive  the  renti  and  profits,  iand  to  ih^est!  the  same  in  the  pur- 
chase of  flfto<dL^  so  as  to  accumuJ^te  und  form  a  fund  fb?  thepajmeoft  of  the  aforesaid 
charges;  ''and  after  the  same  sh(^Id  have  been  raised  and  paid,  upon  trust  to  pay  the 
set  rents,  issdeft,  and  profits  dnt6  orlfor  the  benefit  of  such  person  of  his  own  name^ 
blood  and  fi^tnilyj  as  for  tlie  time  bein^  should  succeed  to  lind  "be  Invested  with  his  ti- 
tle and  dignity  of  %f>arDnel;,  tothee^.tbat  his  said  ^estate  might  be  continued  in  his 
name,  blood,  and  family,  and  be  enjoyed  and  go  aloog-withhis  title^so  longasthe  rules 
of  law  and  equity  would  permit ;  but  if  upon  failure  oMssue  mi^le  of  his  body  there 
should  not  be  any  person  who  should  be  entitled  to  ^Jo^  his  tU^ci^  upon  trust  to  stand 
seized  of  the  estate,  .for  the  b^efitbf  -tberpersonor  '.petsoor  who  should  be  his  right 
heir  or  heirs  at  law,  and  to  conyey  an4  assure  the  same  accordingly ;  held  that  the 
trust  for  accumhlation  was  good,  and  that  the  plaintlfi*,  tlie  succeeding  baronet,  took  m 
Tested  estate  M^liife.  *    • 


aa 
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that  he  had  iasiie  thai  livii^,  five  children^  viz.  Bdmumd 
Baoon  his  eldmt  80%  aad  Jbm  jFrances  Hunty^  NUhoUu 
Baomf  Maria  Hodg$f  and  Hemy  Bacon  hk  youngs 
ohiUben ;  and  that  by  a  aettkment  made  prevboily  to  the 
mamage  of  Ins  aaid  dangjhter  Ann  Frances  with  Ednvard 
Thomas  Hussey,  Esq.  he  had  granted  and  dendaed  cer- 
tain parts  of  his  estate  in  Chancery  Lane  and  its  vicinity 
to  trustdes  for  the  term  of  fiOO  y  ears^  i^n  trust  to  raise 
the  sum  of  2500/.  within,  three  months  next  after  his  de^ 
cease^  and  to  stand  possessed  thereof  upon  trusts  for  the 
benefit  of  the  said  Edward  Thomas  Huseey  and  Anne 
Frances  Us  wife,  and  their  Issue;  and  that  by  a  settlement 
made  previously  to  the  marriage  of  his  said  daughter  Mor- 
ria  with  Edward  Hodge,  Eaq.  he  h«d  fHmted  and  de- 
mised other  parts  of  his  said  Chancery  Lane  estate  to 
other  trustees  for  the  like  term  ot  fiOO  yetan,  upon  tfost  to 
raise  another  sum  of  2500/4  within  liuree  months  next  after 
his  decease,  and  to  stand  possessed  thereof  upon  trusts  for 
tiie  hea^  of  the  said  JBdward  Hodge  and  JUfbria  his  wife 
and  their  issue;  and  after  fiirther  reciting  that  he  had  ad-^ 
vanced  to  his  son  the  said  Henry  Baconihe  sum  of  3000/., 
3000/»  of  whieh  he  had  borrowed  upon  mort^fage  of  his 
estate  at  Thorpe  in  the  County  of  Norfolk;  sul)jected  aiid 
chai^ged  his  said  Chancery  Xone  estate  to  and  with  the  pay- 
ment of  tiie  sum  of  4000/.  with  hiterest  at  the  rate  of  five 
per  cent,  per  annum,  firom  the  time  of  his  decease,  and  di- 
rected that  two  sums  of  500/.  and  500/.,  parts  of  sucksuB 
of  4000/.,  should  be  paid  to  the  trustees  of  the  marriage  set^ 
tSements  of  his  said  twt>  daughters  upon  the  trusts  declared 
by  su6h  setflements  respectively  of  tlie  sums  of  2500/.  and 
2500/.  thereby  directed  to  be  raised;  and  that  9000/.,  the 
reslidue  of  the  said  sum  of  4000/.,  should  be  paid  to  Iiis  son 
the  said  Nicholas  Bacon.    The  testator  then  charged  the 
said  Chancery  Ifone  estate  with  the  further  sum  of  2000/.  | 
and  directed  the  same  to  be  fidsed  by  lib  trustees  out  of 
the  rents  and  produce  of  that  estate,  and  applied  in  dis- 
charge of  the  before  mentioned  mortgage  of  2000/^  and  iivr 
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tereiat;,  and  to  tfae  truate  of  the  said  aevenl  teriOB  of  five 
hnidBed  jean  and  five  buxubed  years  respectively  created 
by  tbe  marriage  settlements  of  his  said  two  daughters^  the 
said  testator  gave  and  devised  the  said  ChoRcery  Lwne  es* 
taite  unto  and  to  tibe  use  of  the  trustees  named  ia  his  will 
their  heirs  and  assigns  txxt  ever ;  upon  trust  from  time  to 
time  to  receive  the  rents  and  profits  theceof ;  and  after 
keeping  Che  same  in  proper  r^pair^  and  pajwg  all  neces- 
sary oBtgoings  in  respect  thereof,  to  pay  and  keep  down 
oHt  nf  the  net  rents  and  profits  the  interest  of  the  said  two 
several  anms  of  250(0.  i»d  2500L  respectively  directed  to 
becaised  under  the  trusts  of  tibe  said  several  terms  of  five 
haadigj  years  and  five  hundred  years^  and  oi  the  said  sums 
of  40Q0/.  and  2000/.  ao  thereby  charged  as  aforesaid,  and 
ssfcject  theieito,  upon  trust  to  lay  out  and  invest  all  the  re- 
sidue of  such  net  rents  and  prc^ts  in  the  public  fitocks  us 
faods  in  tibifflr  names  at  kiterest^  and  from  time  to  time  toi 
place  out  and  invest  in  like  manner  all  the  dividends  w 
Mmual  prooeeds  whidh  should  arise  or  accrue  .from  suci^ 
stocks  or  fiinds,  and  from  the  stocks  or  funds  upon  which 
such  ^vidends  or  annual  proceeds  might.be  so  plaeedf 
or  tnvested  as  aforesaid;  so  that  the  said  ne8iduiM7<n'over'-. 
plus  rents  and  profits,  and  the-dindendfi  or  .aniMial proceeds 
of  tbe  stocks  or  funds  upon  which  the  same  might  be  re- 
^MCtively  placed  or  invested,  might  accumulate  until  a  fund 
should beereated  suficient  to answw  pay  and-sati^  the 
said  taBo  several  suns  of  2S00/.  and  250W.  respectively 
^rec^tod  tojbe  raised  and  paid  under  the  tmsts  of  tbe  said 
several  terms  of  five  Inmdred  years  and  five  hundred  years, 
at  'nhich  period  ihe^said  testator  directed  that  tb^  said  two 
several  auras  of  ji500L  and  25002.  should  be  respectively 
taised  and  pmd  out  of  sudi  accmnulated  fund  acoordii^ly  > 
and  after  payment  of  tthe  said  several  sums  of  2500/.  and 
2&0M.  the  «aid  itestatGor  idirected  his  said  tl!ust^ef  to 
plBce4ait4and  imcest  all  Such  sesiduary  ^or  overplus  rfaits^ 
iflsuea  ud  jprofits  aa  aforesaid,  so  that  the  same  might  ac-' 

eunmlate  liaJBke  manner  unldl  a  iimd  dioald  be  created  i^~ 
Vol.  I.  D 


1832. 

Bacov 

v. 

FaocToa* 
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ficicnt  to  answer  pay  and  satisfy  the  said  sums  of  4000t. 
and  2000/,  so  thereby  charged  on  his  said  estate  as  afore- 
said, when  he  directed  that  such  accumulated  fund  should 
be  sold  and  disposed  of,  and  the  produce  thereof  applied 
in  payment  of  the  same  in  the  proportions  and  manner 
thereinbefore  mentioned  and  directed.  And  after  the  said 
several  sums  of  2500/.  and  2500/.  and  4000/.  and  2000/. 
respectively  should  have  been  fully  raised  and  paid,  the 
said  testator  directed  his  said  trustees  from  time  to  time 
to  pay  apply  and  dispose  of  all  the  net  rents  and  profits 
of  his  said  estate  unto  or  for  the  benefit  of  such  per- 
son of  his  own  name  blood  and  fanuly,  as  for  the  time 
being  should  succeed  to  and  be  invested  with  his  title 
and  dignity  of  premier  baronet  of  England;  to  the 
end  intent  and  purpose  that  the  said  estate  might  be 
continued  and  preserved  in  the  name  blood  and  family 
of  him  the  sidd  Sir  Edmund  Bacon^  and  that  the  net 
rents  and  profits  therec^  ought  be  enjoyed  and  go 
along  mth  his  caid  title  and  dignity  of  premier  ba- 
ronet of  England  so  long  as  the  rules  of  law  or  equity 
would  permit :  but  if  upon  or  after  failure  of  issue  male 
of  his  body,  there  should  not  be  any  person  who  under 
or  by  virtue  of  the  letters  patent  whereby  his  said 
title  or  dignity  was  originally  granted  or  created  should 
be  entitled  to  have  and  enjoy  his  said  title  and  dignity 
of  premier  baronet  of  Englandy  so  that  such  title  and 
dignity  should  become  extinct,  then  and  in  such  case 
and  fit>m  thenceforth  the  said  testator  willed  and  di- 
rected that  his  said  trustees,  and  the  survivors  and  survivor 
of  theih,  and  the  heirs  and  assigns  of  such  survivor,  should 
mibjeet  and  without  prejudice  to  the  trusts  and  directions 
thereinbefore  declared  and  contained,  stand  and  be  seized 
of  and  interested  in  his  said  estate  in  trust  for  or  for  the 
benefit  of  'the  person  or  persons  who  should  then  be  his 
right  heir  or  heirs  at  law,  and  should  convey  and  assure  the 
Bane  accordingly.  And  after  giving  to  his  eldest  son  the 
said  Edmund  Bacon  the  use  and  enjoyment  during  his  life 


CASES  IN  CHANCERY. 


36 


of  a  certain  piece  of  plate^  and  directing  that  after  the  de- 
cease of  his  said  son,  the  same  should  be  held,  used  and 
enjoyed  by  the  person  or  persons  for  the  time  being  who 
^ould  Succeed  to  his  title  and  dignity  of  premier  baronet 
ol  England  so  long  as  the  rules  of  law  or  equity  would  per- 
mit, the  testator  devised  all  his  other  real  estates,  and  also 
allhisperscmal  estate  not  spedfically  bequeathed  to  his  said 
eldest  son,  his  heirs  executors  and  administrators.  He  af- 
terwards made  two  codicils  dated  respectively  the  22d  July 
1818,  and  the  bth  April  1820.  By  the  first  of  which  he 
revoked  the  appointment  of  one  of  the  trustees  named  in 
his  will ;  and  by  the  second  of  which  he  revoked  the  be- 
-quest  of  10002.  and  interest,  part  of  the  sum  of  30002.  and 
interestgiven  by  his  will  to  his  son  Nicholas,  and  directed 
that  the  sum  of  2000/.  only  should  be  paid  to  him  with  the 
interest  in  the  manner  directed  by  his  will  respecting  the 
4um  of  30001. 


182^. 


Bacon 

V. 

Proctoe. 


The  testator  died  on  the  5th  of  September  1820,  leaving 
■Sir  Edmund  Bacon  his  eldest  son  and  heir  at  law,  and  the 
lour  other  children  named  in  his  will  surviving.  Sir  Ed- 
mund  Bacon  the  son  had  issue  living  at  the  death  of  the 
testator,  two  sons  Edmund  and  Nicholas  Henry  Bacon. 
And  the  said  Nicholas  Bacon  had  issue  then  living  a  son 
Henry  Hiciman  Bacon :  but  there  had  never  been  any 
other  male  issue  of  the  sons  of  the  testator.  The  daugh- 
ters of  the  testator  had  issue  several  children  Uving  at  the 
time  of  his  death. 


The  bill  was  filed  by  Sir  Edmund  Bacon,  against  the 
trustees  of  the  will  of  the  testator,  and  of  the  marriage  set- 
tlements of  his  daughters,  and  against  the  said  four  other 
children  of  the  te^tor,  and  lus  said  grandchildren ;  and 
after  stating  the  letters  patent  by  which  the  dignity  of  a 
baronet  was  conferred  on  and  limited  to  Sir  Nicholas  Ba- 
con and  the  heirs  male  of  his  body,  and  that  the  dignity 
bad  descended  upon  the  testator,  and  upon  his  death  had 

D2 


96 


CASES  IN  CHANCERY. 


Bacov 

9. 


devoltedto  the.«^iaint]£^  who  was  ^titled  thereto  in  tail  nmfey 
the  plaintiff  inaiBted  that  the  trusts  of  the  testator's  wi& 
atid  his  second  eodidl,  or  at  least  such  of  them  as  were 
imbsequent  to  the  trusts  or  directions  for  accumulation  con- 
tained in  the  will^  were  absolutely  void  as  being  too  re-^ 
niot^  and  tending  to  a  perpetuity :  and  'that  as  heir  at  hvw 
of  the  tedtator  he  was  entitled  to  have  the  real  estates  re- 
specting which' siufh  trusts  had  been  declared,  conveyed  to 
•him  in  'fee  simple,  subject  only  to  the  charges  created  'by 
'the  testator  ill  his  lifetime,  or  at  least  subject  only 'to  sudi 
•cSiarges  and  the  cheiges  created  by  his  will  and  sfedond  co- 
-dicil  and  totiie'thists  for  adcumulatioii  so'fsdr as  the'same 
hipere  li^al.  But  if  the  Court  should  be  of  opiidon  that  all 
>tbe  trusts  of  the  "^iliill  and  codicil  were  vaUd^^then  the  plain-^ 
•tiff  submitted  that  as  answering  the  description  of  the  ilnt 
qpierson  of  the  testator's  ntoie  biood  and  fiudily,  who  had 
succeeded  to  and  was  invested  with  the  title  or  dignity  of 
premier  baronet  of  England,  he  was  entitled  to  the  real 
estates  in  questicm  in  fee  simple,  or  at  least  in  tail  male, 
0id)ject  to  the  dtarges  trusts  and  directions  ^foresaid,  and 
4hat  he  was  entitled  'to  have  the  amount  bf  suc^  charges 
forthwith  raised  1^  sale  or  mjottge^e  of  the  said  estates, 
and  to  be  let  into  possession  of  such  of  the  said  estates  as 
should  not  be  sold  as  from  the  death  of  the  testator,  subject, 
^  case  the  amount  of  the  charges  should  be  raised  by 
mortgage,  to  such  mortgage.  He  further  contended  that  the 
kigal  estate,  subject  to  sudi  mortgage  if  the  same  should 
be  made,  ought  to  be  conveyed  to  him  forthwith  without 
waiting  till  the  amoimt  of  the  charges  should  be  raised  by 
Mcumidation.  But  in  case  the  Court  should  be^  of  opinion 
that' the  plaintiff  was  not  entitled  to  a  larger  interest  than 
«n' estate  for  life,  and  that  the  amount  of  the  cbargcsought 
kiot  to  be  raised  by  sale  or  mortgage,  tfaetplaintiff  insisted 
that  he  ought  to  be^Uberty  to:pay  off  the  charges  out  of 
his  own  mokdes,  and  the  knOnies  whieh  had  accrued  or  should 
accrue fromthe  rents  of thesaidpr^misesyandtobektinto 
Hiepossession  of  the  siidpiMitses,  todthatJin  ewe  bf  iUs 
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decease  before  he  should  be  rehnbursed  out  of  the  rents  1832. 
and  profits,  the  deficiency  ought  to  be  a  charge  upon  the 

premises  for  the  benefit  of  his  estate.    The  prayer  of  the  ^^ 

bill  was  accordingly.  Psooroa* 

The  defendants  Edmund  Bacon  and  Nicholas  Henry 
Bacon  by  their  answer  insisted^  that  the  trusts  contained 
m  the  will  and  second  codicil  of  the  testator  were  valid 
and  l^al;  and  that  the  plaintiff  was  not  entitled  to 
a  larger  interest  than  an  estate  for  his  life  in  the  pre* 
mises  of  which  the  aforesaid  trusts  were  declared  by  the 
wilL 

He  defendants  Nicholas  Bacon,  Henry  Bacon,  and 
Henry  Hickman  Bacon,  submitted  that  the  sums  by  the 
will  and  codicil  of  the  testator  charged  upon  the  said  es- 
tate ought  to  be  raised  out  of  the  rents  and  profits  thereof, 
and  that  subject  to  the  payment  of  such  sums  the  estates 
ought  to  be  setded  as  the  Court  should  direct,  so  as  to  go 
to  the  person  or  persons  who  for  the  time  being  should 
be  entitled  to  the  dignity  of  premier  baronet  of  England 
for  as  long  a  time  as  the  rules  of  law  and  equity  would 
permit* 

He  defendants  the  daughters  of  the  testator,  and  their 
children,  clanned  to  have  the  sums  by  the  will  and  oocBcil 
of  the  testator  given  for  their  benefit  raised  out  of  the  es- , 
tate  on  which  they  were  charged. 

Mr.  SAadwell  and  Mr.  Preston  for  die  plaintiff. 


is  a  case  prinuE  impresskmisy  with  respect  to  the 
trusts  fiw  accumulation  they  are  void  as  fer  as  the  grand* 
children  are  concerned,  for  the  statute  39  and  40  Qeo.  3, 
c.  98.  only  excepts  accumulations  for  the  payment  of  debts, 
and  portions  of  children,  and  grandchildren  are  not  within 
the  exception.    In  the  next  place  this  is  a  trust  executed, 
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and  not  executory,  which  distinguishes  this  case  from 
Humberston  v.  Humberston  {a)  and  the  other  cases  in 
which  the  Court  has  acted  upon  the  ey/^res  doctrine.  Here 
the  testator  has  executed  his  own  purpose,  he  has  sus^ 
pended  the  vesting  of  the  estate  till  after  the  payment  of 
debts  an  indefinite  time  which  cannot  be  ascertained  by 
the  Court.  The  devise  therefore  is  void ;  and  the  trustees 
become  seized  of  the  legal  estate  in  trust  for  the  plaintiff 
as  heir  at  law  of  the  testator. 


On  the  supposition  however  of  the  devise  being  sup- 
ported, the  next  consideration  is  what  was  the  intention  of 
the  testator,  and  what  is  the  effect  of  his  will.  The  inten- 
tion is  incompatible  with  law.  It  aims  at  an  interest  co- 
extensive with  the  baronetcy.  The  law  will  not  permit  it 
to  be  effectuated  beyond  the  extent  of  giving  either  an  estate 
to  the  heirs  male  of  the  body  of  the  first  baronet,  which 
would  give  an  estate  in  tail  male  to  the  present  plaintiff; 
or  by  giving  successive  estates  for  life  within  the  rule 
against  perpetuities,  with  remainder  to  the  heirs  male  of 
the  body  of  the  first  baronet. 

Mr.  Home  and  Mr.  Sidebottotn  for  the  sons  of  the 
plaintiff. 

This  is  an  executed  gift  in  fee  to  the  trustees ;  the  bene-^ 
fidal  interests  must  take  effect  inmiediately.  The  accmnu- 
lation  is  a  mode  of  payment  only,  for  the  sums  secured  by 
the  two  terms  of  five  hundred  years  and  five  hundred  years 
are  antecedent  charges  on  the  corpus  of  the  estate,  and  the 
sums  of  4000/.  and  2000/.  charged  on  the  estate  by  the  will,^ 
are  distinct  charges,  independent  of  the  trusts  for  accumu- 
lation. The  l^atees  of  those  sums  would  be  entitled  to 
have  them  raised,  even  if  the  trusts  for  accumulation  should 
be  held  to  be  void.    The  words  ^^  from  and  aft^er''  do  not 


(«)  1  F.  Wms.  3S2. 
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poiifpone  in  point  of   time,  but  only  in  order  of  in* 
terest.  (a) 

Admitting  however  that  the  vesting  of  the  estates  is  to 
be  postponed,  there  is  no  doubt  that  the  trusts  for  accu- 
mulation are  good  to  a  certain^  extent;  GriffithsY.  Vere.  (i) 
The  consequence  must  be  that  the  time  must  be  cut  down 
to  the  legal  period  of  twenty-one  years.  At  the  expiration 
of  the  twenty-one  years,  the  question  will  be  who  is  enti- 
tled ?  It  is  clear  that  the  testator  never  intended  any  re- 
sulting trust  for  the  heir  at  law.  There  i&  sufficient  ground 
for  the  Court  to  say  that  the  plaintiff  is  only  entitled  for  life 
with  remainder  over  in  strict  settiement. 
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Mr.  Sugden  and  Mr.  Rolfe  for  the  trustees  of  the 
wiU. 

Two  things  are  dear,  first  that  the  trust  for  accumulatioir 
is  not  void.  Secondly,  that  the  estates  take  effect  imme- 
diately subject  to  the  charges,  Tregenwell  v.  Sydenham,  (c) 
The  only  question  is  as  to  the  person  to  take,  and  the  quan*- 
tity  of  interest.  Tliere  are  two  difficulties,  first  that  the 
cfignity  is  an  estate  in  tail  male ;  secondly  that  it  was  not 
the  intention  of  the  testator  to  make  the  common  limita- 
tions in  strict  settiement.  The  case  of  Lord  Deerhurst  v.. 
The  Duke  of  St.  Albans  {d)  was  attended  with  similar  diffi- 
culties. The  Court  may  determine  that  the  plaintiff  is  en- 
titied  for  life ;  and  then  stop  or  go  on  by  declaring  a  remain- 
der over  to  such  person  as  at  the  plaintiff's  death  shall  be 
premier  baronet  for  life,  or  in  tail,  according  as  he  was 
bom  before  or  after  the  death  of  the  testator,  (e)  remainder 
to  the  heirs  male  of  the  body  of  the  first  baronet. 


(a)  CaMt  cited  in  FMffiff'fopi* 
nion  on  Lord  BatKt  case^  1  ColL 
Jar.  914. 

(»)  9  Vcs.  127. 


(e)  3  Dow  P.  C.  194. 
{d)  5Maddox939. 
(«)  Litt  8. 369. 
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Mr.  ffingfield  and  Mr.  Blake  for  the  defendants  Nir 
cholas  Bacon,  Henry  Bacon,  and  Henry  Hickman  Bacon. 

Mr.  Boupell  for  the  daughters  of  the  testator  and  their 
children,  and  for  the  trustees  of  the  terms  of  five  hundred 
years  and  five  hundred  years 

Graham,  Baron. 

I  will  not  postpone  my  judgment  for  further  considera- 
;tion,  because  I  have  formed  my  opinion  on  the  first  point. 
It  has  been  contended  that  the  plaintiff  is  entitled  as  heir 
at  law  because  there  is  a  trust  for  certain  accumulations 
which  look  to  an  indefinite  period,  and  no  interest  is  given 
^  any  person  till  after  tiie  accumulation  is  determined. 
That  is  not  my  view  of  the  case :  my  opinion  is  that  the  tes- 
tator's intention  was  simply  to  povide  a  fund  for  some  spe- 
,cific  debts  and  charges,  and  then  that  the  persons  entitled 
ishould  take.  He  had  no  intuition  of  suspending  the  benefi- 
/cial  interest  in  the  mean  time  till  the  debts  and  charges 
should  be  paid.  All  the  authorities  shew  that  where  an 
jestate  is  given  to  trustees  to  pay  debts,  and  then  to  a  per- 
son designated,  the  person  designated  takes  at  once  subject 
jbo  llie  debts. 

lliis  duse  is  not  open  to  any  obj.ection  on  account  of  the 
accumulation  directed  by  the  will.  There  is  no  accumula- 
tion for  the  purpose  of  suspension.  The  act  of  the  39th 
and  40th of  Geo.3.  does  not  apply ;  and  if  it  did,  there  is  an 
express  exception  in  the  case  of  debts  and  portions^  Unr 
der  these  circumstances  it  is  quite  dear  that  the  enjoyment, 
and  not  the  property,  is  tied  up.  And  the  estate  vests  in 
the  same  manner  as  if  the  testator  had  created  a  term  for 
payment  of  his  debts. 

Having  said  thus  much,  it  is  not  necessary  to  declare  be- 
yond the  estate  to  which  the  present  plaintiff  is  entitled, 
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'He  dearest  yiew  of  the  case  therefore  is  to  refer  k  to  the 
^naster  to  take  an  account  of  the  rents  and  profits,  and  to 
0tate  the  amraal  yalne,  and  also  to  mqiihre  and  state  what 
the  incumbrances  are,  and  to  dechure  the  jdaintifF  entitled 
to  an  estate  tor  life  subject  to  th<e  debts  and  charges;  the 
plaintiff  to  be  at  liberty  to  lay  proposal^  bdbre  the  master 
for  paying  off  the  iQCumbrances. 
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BEAUMONT  v.  BRAMLEY.  d^^\\^\%^ 

TnS  suit  was  instituted  for  the  purpose  of  obtaining      gj|j  ^  ^^ifw 
a  reconvejrance  of  a  rectory,  the  l^;al  estate  in  which  a  conTeyaoce, 
was  alleged  to  have  passed,  contrary  to  the  intention  of  the  ~^^.^    .  ^* 
parties,  under  graieral  words  inserted  in  the  conveyance*      |^^  „^^  H^^^ 

was  included  in 

In  the  year  1788  John  Beaunumt  was  sdzed  in  fee  *prcfiou8agrec- 
sfanple  of  the  impropriate  rectory  of  the  parish  of  ^Aeep5-  ^^^^^ 
headj  and  of  a  farm  in  that  parish  consisting  of  a  mes-  recitiDg  a  mora 
suage  and  224  acres  of  land,  which,  imder  an  actof  parlia-  "tended  agree- 
ment passed  in  the  year  1775,  had  been  aUotted  to  the  ^^^]^ 
then  impropriator  in  lieu  of  the  tithes  of  all  the  lands  in  agent  of  the 
the  parish,  except  stidi  tithes  as  might  arise  from  a  forest  grantor  having 

called  Chamwood  Forest  part  of  the  parish  whidi  was  at  acknowledged 
^1    ^    .  <■    ««  ,      .         «         1       •  1  i.     1  •  1    ™®  extended 

that  tmie  wholly  unproductive,  but  the  tithes  of  which  agreement,  and 

afterwards  became  valuable  in  consequence  of  its  indosure  the  agent  of  the 

in  the  year  1808.  grantee,  who 

could  have  given 
a  personal  ao- 
The  bin  was  filed  in  Febru€try  1812,  and  it  stated  m  count  of  the 

addition  to  the  facts  abovementioned,  that  in  the  month  of  transaction,  not 

November,  1778,  John  Beaumont  being  desirous  of  sellmg  hav«>g  b«cn  ox- 
xA-    ^  «        1  ,       .         1      1.     i       ammed  hj  the 

tne  nurm,  employed  a  surveyor  to  value  it,  who  fixed  a  pinj^iifl* 

A  conveyance  which  passes  too  much  may  be  rectified,  and  the  excess  deducted. 
4a  ime  wmj  he  directed  with  a  view  to  correcliDg  a  miilake  in  a  deed  semble. 
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value  upon  each  particular  field,  and  computed  the  wholr 
value  of  the  messuage'and  lands  at  6532/.  ISs. ;  and  that 
on  the  9th  of  March^  1789,  articles  of  agreement  were 
signed  and  sealed  between  the  said  John  Beaumont  and 
fFiUiam  Normany  by  which,  in  consideration  of  6260/. 
Beaumont  agreed  to  convey  to  Norman  the  said  messuage 
and  the  224  acres  of  land  free  from  incumbrances,  the 
annual  payments  to  the  bishop  or  spiritual  court  and  chief 
rent,  if  any,  excepted.    That  a  conveyance  dated  the  7tb 
of  October,  1780,  was  accordmgly  prepared  and  executed 
by  Beaumont  and  Norman ;  and  that  it  was  intended  by 
the  parties  to  the  conveyance  that  the  said  messuage  farm 
and  lands^and  no  other  property,  should  be  conveyed 
thereby;  but  that  by  the  mistake  of  Mr.  Pares  the  Soli- 
citor for  Normany  who  prepared  the  conveyance,  a  general 
clause  was  inserted,  by  which  Beaumont  was  made  to  con- 
vey to  Norman    ^^  all  and  singular  other  the  closes  or 
grounds  inclosed,  and  other  hereditaments  in  the  lordship 
or  liberties  of  Sheepshead,  whereof  or  wherein  he  the  said 
John  Beaumont,  or  any  other  person  or  persons  in  tanst 
for  him,  had  any  estate  of  inheritance  in  possession  rever- 
sion remainder  or  expectancy,   except  2  roods  of  land 
in  Kirkhill,   and   2  acres  in  Borrow*s   Close,  and  the 
tithes  thereof."    The  bill  further  stated  that  John  Beau- 
mont died  in  the  year  1806,  having  made  no  specific  de- 
vise of  the  rectory,  but  having  devised  all  the  residue  pf 
his  real  estates  to  the  plaintiff  in  fee,  and  that  the  plaintiff 
twas  advised  that  the  legal  estate  in  the  rectory  and  in  the 
tithes  of  Chamwood  Forest  had  passed  to  Norman  under 
the  general  words  inserted  by  mistake  in  the  conveyance. 
The  bill  then  charged  that  the  impropriate  rectory  was 
never  in  the  contemplation  of  Beaumont  or  Norman  as  a 
part  of  the  premises  to  be  conveyed  to  Norman;  and  that 
at  the  time  he  entered  into  the  contract  Norman  was 
gmded  by  the  valuation,  and  intended  to  purchase  only  the 
premises  comprised   therein;-  that  Norman  never  con- 
sidered himself  to  be  the  impropriator  of  the  rectoiT,  and 
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that  PoTt^  prepared  the  conveyance  of  it  from  I 
and  mistake.  The  bill  prayed  that  the  defendant  might  be 
declared  a  trustee  for  the  plaintiff  ot  the  impropriate  rec- 
tory of  Sheepsheady  and  might  be  decreed  to  convey  the 
aame^  and  all  the  great  and  rectorial  tithea  of  Chamwood 
Forest  to  the  plaintiff^  or  as  he  should  direct. 
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The  defendant  fFiUiam  Norman  Bramletfj  the  heir  at 
law  of  the  said  William  Normanj  by  his  answer  stated^ 
that  in  the  b^inning  of  the  year  1789  a  treaty  was  entered 
into  and  a  bargain  concluded  between  him  the  defendant 
as  the  agent  of  Norman^  and  an  agent  on  the  behalf  of  the 
said  John  Beaumonly  for  the  purchase  of  Beaumoni'n 
estate  in  Sheepshead,  for  which  at  first  7000/.  was  asked^ 
and  afterwards  6260/.  accepted.  That  in  the  course  of  the 
treaty  it  was  expressly  stated  by  the  agent  of  Beaumont, 
and  understood  by  the  defendant^  that  whatever  lands  or 
hereditaments  Beaumont  was  entitled  to  in  the  lordship 
or  liberties  of  Sheepshead  were  to  be  included  in  the  sale ; 
and  that  at  the  time  when  the  bargsdn  was  concluded  a 
short  memorandum  of  agreement  was  ngned  by  him  the 
defendant  for  the  purchase  of  all  the  said  John  Beaumont  % 
property  in  Sheepshead.  The  defendant  then  stated  that 
the  contract  with  Norman  was  afterwards  reduced  into 
writings  omitting  by  mistake  any  express  mention  of  other 
hereditaments  besides  the  farm  and  lands  mentioned  in  the 
bin ;  and  after  admitting  the  execution  of  that  contract^  he 
stated  that  it  was  imperfectly  set  forth  in  the  bill ;  and  that 
it  contained  a  proviso^  that  if  the  annual  payments  to  the 
bishop  and  spiritual  court  and  chief  rent  should  exceed  the 
j^early  sum  of  1/.  the  same  should  be  allowed  for  by  Beau- 
mont his  executors  or  administrators.  The  defendant  admit- 
ted the  execution  of  the  conveyance  set  forth  in  the  bill,  but 
stated  that  it  was  intended  by  the  parties  thereto,  that  not 
only  the  said  messuage  farm  and  lands,  but  all  the  lands 
and  hereditaments  of  Beaumont  at  Sheepshead,  should  be 
conveyed  thereby ;  and  that  Pares  inserted  the  clause  men- 


44 


CASES  IK  CHANCERY. 


1S». 


IT. 
JimAMLMHf 


timed  i»  tile  bill  ktenlioBaUy,  and  not  by  mistake.    Hid 
defendaiftt  fartber  stated^  that  the  draft  from  whieh  the  con* 
veyaaee  wat  engrossed  was  prepared  by  Fares  on  behalf 
iof  Nmnan^  and  perused  and  corrected  by  a  solicitor  of 
Ae  name  of  Dahymple  on  behalf  of  Beaumoniy  and  that 
at  the  end  of  the  following  dause  ia  the  draft,  namely 
^^  and  also  all  and  singular  other  the  closes  or  grounds  in- 
ijosed  and  other  hereditaments  in  the  lordship  or  liberties 
of  Sheepsheady  whereof  or  wherein  the  said  John  Beau- 
mont party  hereto^  or  any  person  or  persons  in  trust  for 
him,  hath  or  have  any  estate  of  inheritance  in  possession 
reversion    remaioder  or  expectancy,''  Dabymple  added 
and  interlined  the   following  words,   namely,    ^^  exce^ 
two  roods  of  land  in  Kirihill,  and  two  acres  in  Mr. 
JBarrmw's  close,  and  the  tiihes  thereof ;''    and  wrote  iu 
the  margin  of  the  draft,    ^^not  sold  to  Mr.  Xamum." 
And  that  in  a  letter  to  Fares  when  he  returned  the  draft, 
Dahympie   stated  that  the   lands  on  KirkHU  and  in 
Borrow^ s  dose   had  he  believed  been  sold  some  years 
ago  to  a  persoQ  who  had  not  yet  had  a  title,  and  that  there- 
fcHre  he  had  excepted  them  in  the  draft  out  of  the  general 
dause  of  aU  other  lands  of  Beaumoni  in  ShaepsbeaJU   The 
defendant  insisted  upon  the  exception  introduced  by  Zlo^ 
vympkj  as  evidence  that  all  the  other  tithes  of  the  impror 
priate  rectory  vested  in  Beaumont  w^re  intended  to  pass 
by  the  conveyance.    After  further  stating  the  defendant's 
belief  that  the  impgropriate  rectory  was  in  the  contemplation 
of  Beaumont  and  of  Norman  as  part  of  the  premises  in* 
tended  to  be  conveyed  to  NormaUj  and  denying  that  the 
valuation  mentioned  in  the  bill  had  ever  be^i  shewn  to  him 
the  defendant,  or  as  he  believed  to  Norman^  or  that  Nor- 
man had  been  in  any  manner  Influenced  by  it,  the  answer 
wait  on  to  state  that  Beaummit  never  in  any  manner  after 
the  execution  of  the  conveyance  claimed  to  be  entitled  to 
the  impropriate  reetcMry,  but  that  Norman  considered  him- 
self to  be  the  improjHriator  of  the  parish,  and  regularly  dis- 
charged the  ecclesiastical  dues  to  the  bishop  and  arch* 
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deacon ;  and  that  at  the  lime  when  the  conveyance  was 
prepared,  it  had  been  communicated  to  Pares  botb  hy 
Norman,  and  by  the  defendant  on  his  behalf,  that  all  the 
property  of  Beaumont  in  Sheepskeadwns  at  the  time  of 
mAlcing  the  bargain  understood  to  be  included  in  the  pur- 
chase, and  that  the  title  of  Beaumont  to  the  great  tithes  of 
the  forest  of  Chamwood  was  as  the  defendant  befieved  at 
that  time  known,  not  only  to  Pares,  %ut  to  Beaumont  aifid 
his  solicitor.  It  farther  appeared  by  the  answer  that  Dal- 
tympley  #ho  had  acted  in  regard  to  the  sale  as  the  agent 
fiid  solicitor  ot-Beaumanty  was  dead. 

On  the  part  of  the  plidntiff  several  surveyors  were  ex- 
amined, who  proved  that  the  tithes  of  Chamwood  Forest 
were  not  included  in  the  valuation  stated  ix)  have  becinmade 
previous  to  the  sale.  The  agreements  executed  by  the 
defendant  and  by  Norman^  and  the  draft  of  tiie  httter 
sgneemeiit  were  also  proved.  The  fieurm  and  lands  only 
were  mentioned  in  the  agreements.  The  evidence  'On  flie 
part  Of  the  'defendant  consisted  df  the  imer  written  by 
Dahymple,  and  of  the  draft  of  the  conveyaniee,  which  Was 
interlined  in  the  ihanner  stated  in  the  answer,  and  which 
contained  a  Tecltal,  that  Norman  had  contracted  and 
agreed  wHh  Beaiummt  for  the  absolute  purdhase'of  iht 
messuage  or  tenement  and  closes  or  grounds  inclosed  and 
other  hereditameiits  thereinafter  mentioned  and  desctibe^ 
with  their  appurtenances,  and  df  the*freehdld  and  inherit- 
ance in  fcfeinnple  thereof,  iat  or  for  the  price  or  sum  of 
62G(K.  Mr.  'Pares  was  al^o  eitamined  on  the  part  of  flie 
defendant 'to  -ptove  the  agency  of  Dalrymple. 

The  cause  was  heard  before  the  Pice- Chancellor  on  tiie 
l5th  of  December,  1818,  and  an  issue  was  directed  to  try 
whether  John  Beaumont,  tit  the*  time  of  the  execution  of 
the- conveyance -6f  the  7th' of  Oeteitr,  VJ9J,  iiiteiided  to 
eortveythc  impropriiite  rectory  of  ^heepshead,  'and  Ae 
,m!tortal'tith«s*df  the  forest  of  Charmvood. 
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From  the  decree  directing  the  issue  the  defendant  ap- 
pealed, and  the  cause  now  came  on  upon  the  appeal. 

Mr.  fFetherell,  Mr.  Preston,  and  Mr.  jibercrombie,  for 
tfaeplaintifl^ 

Contended  that  the  conveyance  did  not  pass  the  rectory  i 
but  the  Lord  Chancellor  having  observed  that  the  bill  was 
founded  upon  the  fitct  of  the  deed  having  conveyed  what  it 
was  the  intention  of  the  parties  not  to  convey,  and  that  no 
relief  could  be  had  in  equity  if  the  rectory  was  not  con- 
sidered to  have  passed  by  the  convej^nce ;  that  groimd 
was  abandoned,  and  the  argument  then  proceeded. 

For  the  plaintiff. 

Admitting  that  in  dry  legal  construction  the  rectory  did 
pass,  the  parties  had  no  intention  that  it  should  be  con- 
veyed ;  the  treaty  previous  to  the  agreement  has  no  re- 
lation to  it,  neither  has  the  valuation  nor  the  agreement. 
The  eqidtable  relief  is  clear :  in  thb  Court  an  instrument 
under  seal  may  be  reformed  even  by  parol  evidence,  pro- 
vided it  is  sufficiently  strong ;  here  the  agreement  by  which 
the  conveyance  is  sought  to  be  rectified  is  under  seal, 
equipollent  to  the  deed  itself.  It  will  be  argued  that  all 
the  rectory  was  intended  to  pass,  because  payments  which 
are  incident  to  it  are  cast  upon  the  purchaser :  but  nothing 
is  more  common  than  to  sell  part,  and  to  throw  upon  the 
part  which  is  sold  the  burthen  which  is  incident  to  the 
whole.  In  support  of  the  practice  of  directing  an  issue  to 
try  the  intention  of  the  parties  upon  a  bill  to  rectify  a  con- 
veyance, the  case  of  Sanderson  v.  Brown  wai  cited,  (a) 


(«)  SANDERSON  v.  BROWN. 

The  result  of  this  case  wu  thus  been  fumithed :— In  the  year 
staled  b J  the  Lord  CkancOUr  1784,  Mr.  jEToare  entered  into  wi 
from  a  note  with  which  he  had     agreement  with  the  devisees  in 
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Mr.  Heald,  Mr.  Shadwelly  and  Mr.  MerivaU  for  the 
defendant. 

Relied  upon  the  answer  uncontradicted  by  evidence^  in- 
ttsting  that  there  was  no  mistake  in  the  conveyance^  but 


\Hn. 


BlAUMOKT 

V. 
BmAMLST. 


trust  aader  the  will  of  a  person 
•f  the  Dane  of  Priiiek,  to  pur- 
chase for  Sir  Charla   TVim^r's 
fiunilj  the  tithes  of  all  the  lands 
within  the  township  of  Dighton. 
In  the  month  of  November^  1786, 
Ifr.  Homre  prepared  the  convey- 
aiice,  and  in  consequence  of  a 
confusion  between  the  township 
of  Di^U^ih  and    the    DigkUm 
estate  which    belonged   to  the 
hmilj  of  Sir  Ckmrle$  Tlumer,  he 
included  In  the  conveyance,  not 
only  the  tithes  within  the  town- 
ship of  Digki&Ut  but  also  the 
tithes  issuing  out   of   a  farm 
which  formed  part  of  the  Dighton 
estate,  but  which  was  in  the  town- 
ship of  Brcmpieu*    The  devisees 
In  trust  under  the  will  of  PrUiek 
esecuied  the  conveyance  with<» 
ontdiscoverbg  the  mistake;  but 
they  delivered  to  Mr.  Hoare  the 
tithes  within  the  township   of 
JHgkUn  only,  and  not  the  tithes 
of  the  &rm  in  Brompton.   From 
the  year  1786  to  1808  the  tithes 
of  BrMi|il«ii  were  taken  by  the 
devisees  of  Pritiek^  and  enjoyed 
by  them,  and  the  tithes  within 
the  township  of    Dighi^n  only 
were  taken  by  Sir  CkarUi  TVir- 
fMr*s  fanuly.    In  the  year  1808 
Ihedefeodaat  Br^wm,  who  had 
oecopied  the:  fann  in  Bromptok 
ftiflitbe  year  1786,  and  had  bom 


that  time  paid  the  tithes  to  the 
devisees  of  Pritiek^  purchased  the 
farm  from  Sir  Ckarla  Tlurn^, 
and  took  a  conveyance  of  the 
tithes  from  him.  Brawn  having 
retained  the  tithes  under  the  con- 
veyance, the  devisees  of  Pritiek 
filed  a  bill  against  the  occupying 
tenant  for  an-  account,  and 
prayed  that  all  proper  parties 
might  join  in  a  reconveyance  of 
the  tithes  within  the  township  of 
BrompUn. 

The  defendant  Sir  CkMrlei 
Turner^  the  heir  of  the  Sir 
Charki  Tkmer  for  whom  the 
property  was  purchased  by  Mr. 
HoarCi  admitted  that  the  devi- 
sees under  the  will  of  PrUiek  had 
enjoyed  the  tithes  in  question 
from  1786  to  1808.  And  Mr. 
Homre  in  his  answer  stated  that 
he  had  an  apprehension  that  he 
was  buying  all  the  tithes  of  the 
J>ighion  esUte.  Sir  fFmrnm 
GrmU  directed  an  issue  to  try 
whether  the  devisees. in  trust  of 
PriiUk  intended  by  the  deed  of 
1786  to  pass  the  tithes  of  the 
Bnmpion  estate ;  the  devisees 
of  PrUiek  were  to  be  plaintiflQi^ 
at  law,  and  Mr.  Homre  was  di- 
rected to  be  examined  upon  the 
trial  of  the  issue. 
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I^iat  the  mistake  was  In  the  agreement ;  and  cited  Surt  v. 
BarhtVy  {a)  Marquis  of  Townshend  v.  Stangroomj  (i) 
Ltord  Imham  v.  Child,  (c)  Henkle  v.  JRoyal  Exchatige 
Insurance  Company j  (cQ  Faretuell  v.  Coker.  (e) 


Mr,  fFetherell,  in  reply, 

Mentioned  the  caBe<3{  JHippesky  v,  Horner^  (/)  in  which 


(«)  SB.C.C.  451. 
(»)  6  Yes.  328. 
(e)  1  B.  €.  C.  92. 

(/)  flIiPPESLEY 

Tho  following  note*  of  this 
case/withirfaidh  tfve  Bditore  hsve 
beeo  fsvoared  hj^r. Bdtt,  hi^re 
been  compared  with  the  'entries 
in  the  regbter^s  books. 

XHzabeth  Jim  Bifpmley,  wife 
of  Sir  JdtmCox  Hippmley^ 
by  her  next  iiriend,  and  the 
Honourable  WUtiam  Homer 
Sirmtgewayt^         Plainlifs, 

And 

Th&tMu  SHrangewMjfB  Homer, 
the  aaid -Sir  Jbibi  Cox  Hip- 
pewlesfi  and  Jfohn  Bhhop^ 

Defendants. 

Tkomm  Homer,  hj  his  vill 
dated  the  29th  of  'November , 
laoo,  deirised  all  his  'real -estates 
to  the  defendants  Sir  John  -Cos 
Hippetlty  and  John  Bithop,  their 
heirs  and  assigns ;  upon  trost  in 
the  ^firstplaee  to  raise  money  by 
ftale  or  mortgage  'to  ^pay  debts 
and  incumbrances.  And  subject 
to  the  payment  of  such  debts  and 


(rf)  1  Ves.  317. 

(e)  2  Meriv.  353.    2  Jac.  and 
Walk.  192. 

V.  HOMER. 

incombranceSy  the  said  testator 
directed  that  his  said  trustees 
should  immediately  alter  his  de- 
cease stand  seized  'of  the 'devised 
estates  to  the  use  of  his  son  4he 
defendant,  Thomao  Strangewaj^ 
Homer  for  life,  remainder  to 
trustees  to  preserve  contingent 
remainders,  remainder  to  the 
first  and  other  sons  df  the  said 
Thomao  Slrangemaj^  Homer  sue- 
cessively  in  tail  male, 'remainder 
to  his  first  and  other  daughters 
successively  in  tall  male,remain« 
der  to  thetestator^s  daughter  the 
plaintiff  Aim  EUzdbtih  Hippoi-^ 
iey  for  life,  remainder  to  trustees 
to  presenre  contingent  remain* 
dors,  remainder  to  her  first  anit 
other  sons  and  first  and  other 
daughters  successively  in  tail 
male,  remainder  to  the  plaintiff 
FFilUam  Homer  SHrMngeways  for 
life,  with  like  remainders  to  his 
sons  and  daughters  suooessively, 
with  remainder  te  the  testatorils 
ffightiheirs  lor  'OYer.  'No  <power 
given  >by  the  wiN  to  9%Mv«nr 


CASES  IN  CHANCERY, 


49 


tn  issue  was  directed  to  try  whether  a  particular  clause 
formed  part  of  the  will  of  a  testator. 

The  Lord  Chancbllor 


18^2. 


Bkaumont 

BftAHLST. 


That  case  of  Sanderson  v.  Brown  is  an  authority  thus     J^^cewOer  is* 


Slr&ngewajft  Homer  to  jointare 
mny  womaa  whom  he  might 
marry,  or  to  charge  portions  for 
childran. 

On  the  15lh  Jmnuary,  1804,  a 
codicil  was  executed  by  the  tes- 
tator, wluch,  after  empowering 
n»m&9  SlrangewajfM  Homer  to 
cha^  the  derised  estates  with  a 
jointare  and  with  portions  for 
diildren,  contained  the  follow- 
ing dcrise,  **  I  hereby  derise  all 
my  aaid  estates  derised  by  my 
win  as  aforesud,  from  and  after 
tibe  &iliife  of  fssne  male  of  my 
daughter  now  tfie  wife  of  Sir 
Join  Cox  Hfypedety^  unto  the 
heirs  of  my  own  body,  and  in 
^efiniltof  hein  of  my  own  body, 
then  I  defise  tiie  same  to  the  use 
of  SQch  persons  and  for  such 
estates  and  in  the  same  manner 
in  all  respects  as  I  have  by  my 
said  will  derised  in  remainder 
for  want  or  in  fiulnre  of  issue 
mal^ofmy  saiddanghter.**  The 
codicil  also  contained  provisions 
for  better  enabling  the  trostees 
to  manage  the  estates  and  to 
raise  money  for  the  purpose  of 
ezecntuig  the  trusts  of  the  will, 
and  a  pdWer  of  leasing  was  given 
to  the  diffendant  ThomoiStroHge' 
iMjrt  Homer  J  and  thd  plaintiff 
Elizabeth  Aim  Cox,  when  they 

Vol.  I. 


should  respectively  be  in  posses- 
sion of  tile  devised  estates. 

The  testator  died  on  the  80th 
of  Jmntary  1804 ;  the  bill  all^ 
ing  that  Che  testator  executed 
the  codicil  upon  the  representa- 
tion, and  in  the  bdief  that  it 
contained  nothing  but  powers  to 
T^omaw  Strofigewajf$  Homer  to 
make  a  jointure  and  to  chai*ge 
portions  for  children,  prayed, 
that  the  said  pretended  codicil 
might  be  set  aside  and  eaacdled, 
and  that  if  necessary  an  issue 
might  be  directed  to  try  the  v»- 
lidity  thereof. 

The  defendant  ThommiStromgC' 
wtfyt  Homer  by  his  answer  ad- 
mitted, tiiat  the  codicil  contsined 
matter  not  intended  by  the  tes- 
tator, and  that  it  was  never  read 
or  fully  explained  or  understood 
by  him,  and  that  as  such  it  ought 
to  be  set  aside.  The  defendants 
the  trustees  submitted  to  act  as 
the  Court  should  direct 

Upon  the  hearing  of  the  cause 
on  the  12th  of  May  1804,  it  was 
ordered  that  the  parties  should 
proceed  to  a  trial  at  law  upon 
the  following  issues :  1st,  whether 
7%oma8  Homer  did  in  and  by  a 
certain  paper  writing  dated  15th 

E 


so 


CASES  IN  CHANCERY. 


liin. 


Bbaumomt 
Brimlbt. 


&r  only^  that  an  issue  may  be  directed  with  a  view  to 
correcting  a  mistake  in  a  deed ;  I  am  astonished  that  Sir 
William  Grant  should  have  directed  an  issue  in  that  case, 
for  although  there  are  to  be  found  in  the  doctrines  of  this 
Court  lessons  of  extreme  caution  how  instruments  are  cor- 
rected,  and  that  the  testimony  must  be  clear  and  irrefra- 
gable, it  does  appear  to  me,  that  under  the  species  of 


of  January  1804,  purporting  to 
be  a  codioil  to  the  last  will  and 
testament  of  .the  said  Thomaa 
Homer,  devise  in  manner  and 
form  following,  that  it  to  saj, 
&c.  (setting  forth  the  words  of 
the  codicil  by  which  the  power 
of  jointuring  and  cfiarging  por- 
tions was  conferred  on  Tkoma9 
Sirmmgewayi  Horner^)  2d.,  whe- 
ther the  said  ThamoM  Homer  did 
bj  the  said  codicil  devise  in  man- 
ner and  form  following,  that  b 
U>  say,  dec.  (setting  forth  the  re- 
mainder of  the  codicil)  and  the 
defendant  Homer  was  to  be 
plaintiff  at  law,  and  the  defend- 
ants Sir  JoJm  Cos  Hippetle^  and 
John  Bishop  were  to  be  defendants 
at  law.  [Reg.  Lib.  A.  2.  180S. 
fol.  1075.] 

The  cause  coming  on  for  fur- 
ther directions  on  the  17th  of 
Jfa^  1805;  it  was  declared,  that 
it  appears  by  the  finding  of  the 
jury  that  that  part  of  the  codicil 
of  the  testator  whereby  he  ex- 
pcesses  himself  as  follows,  (set- 
ting forth  that  part  of  the  codicil 
idiich  was  the  subject  of  the 
second  issue)  does  not  consti- 
tute the  will  of  the  testator,  and 
that  that  part  of  the  codicil  of 


the  testator  whereby  he  expresses 
himself  as  follows,  (setting  forth 
that  part  of  the  codicil  which  was 
the  subject  of  the  first  issue)  does 
constitute  the  will  of  the  said 
testator,  and  that  one  part  of  the 
said  codicil  constituting,  and 
another  part  thereof  not  consti- 
tuting, the  will  of  the  said  testa- 
tor, this  Court  cannot  order  the 
same  to  be  delivered  up :  but  it 
being  consonant  to  equity  that 
the  parties  should  stand  in  such 
a  situation  as  if  the  said  codicil 
could  be  delivered  up,  this  Court 
doth  declare,  that  so  much  of  the 
said  codicil  as  does  not  consti- 
tute the  will  of  the  said  testator 
is  void,  and  that  the  devise  to  the 
heirs  of  the  body  of  the  said  tes- 
tator TTufmoM  Homer  contained 
in  his  said  codicil  ought  not  to 
take  effect,  and  doth  decree  the 
same  accordingly ;  and  doth  also 
decree,  that  the  said  defendant 
nomas  Strofigeways  Homer  be 
restrained  from  setting  up  any 
title  at  law  to  the  several  estates 
so  devised  to  the  heirs  of  the 
body  of  the  said  testator  con- 
tained in  his  said  codicil,  and  in 
question  in  this  cause.  [Rcg« 
lib.  A.  t.  1804.  fol.  12S7.] 
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enjoyment  in  that  caae^  I  should  have  had  no  difficulty  in 
the  world  in  saying,  that  the  mistake  was  most  clearly 
made  out. 

Hie  LoBD  Chancellor. 


1822. 


Braumoht 

V. 

Beamlkt. 


This  is  a  bill  filed  in  February  1812,  to  rectify  the  effect 
of  a  conveyance  made  in  1789,  in  a  case  where  the  ques- 
tion is  upon  the  intention  of  the  parties  to  the  convejrance : 
Both  those  parties  have  been  long  dead,  it  is  impossible 
therefore  to  obtain  any  evidence  from  either  of  them ;  the 
agent  of  one  of  the  parties  is  also  dead,  so  that  tiiere  is  no 
evidence  from  him  except  what  may  be  collected  from 
papers  which  were  in  his  possession.  Mr.  Pares  the  agent 
of  the  othar  party  is  living,  and  is  examined  on  the  part  of 
the  defendant:  but  although  all^ations  are  made  in  the 
bill  with  respect  to  acts  done  by  him,  he  is  not  examined 
in  chief,  or  even  cross-examined  on  the  part  of  the  plain- 
tiff. 


X>e€tmber  14. 


In  cases  of  this  nature  great  weight  must  be  given  to 
what  is  reasonably  and  properly  sworn  on  the  part  of  a 
defendant,  because  it  must  be  a  very  strong  case  that 
would  even  in  a  recent  transacticm  operate  to  overturn  or 
vary  a  solemn  instrument,  ...and  after  the  lapse  of  so  long  a 
time  it  must  be  a  case  that  leaves  no  reasonable  doubt, 
a  case  that  must  satisfy  the  conscience  of  the  Court, 
or  of  a  jury,  if  it  goes  to  a  jury,  but  it  is  only  after 
great  consideration  that  such  a  case  should  be  sent  to  a 
jory.  Upon  the  part  of  the  agreement  as  to  the  allow- 
ance if  the  payments  should  exceed  1/.,  observations  may 
be  made  both  ways.  It  may  be  said  that  the  rector,  sell- 
ing the  allotments,  parcel  of  the  rectory,  meant  to  throw 
tqpon  the  purchaser  the  burthen  of  dischar^g  the  rest  of 
the  rectory  from  any  such  payments ;  or,  on  the  other 
hand,  it  maybe  said,  that  the  party  was  selling  the  rectory, 
and  that  the  meaniiig  of  the  transaction  was,  that  if  the 
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payments  exceeded   1/.   the  purchaser  should  have  an 
^owance  for  them ;  at  the  same  time  I  cannot  but  remark^ 
that  if  the  vendor  intended  to  continue  himself  as  impro- 
priator^ it  is  extraordinary  that  care  was  not  taken  in  the 
conveyance,  that  if  thereafter  the  payments  were  to  be 
made  by  the  individual  who  was  purchasing  the  farm,  those 
payments  should  be  so  made  as  not  to  give  colour  to  the 
idea  that  the  purchaser  was  the  impropriator.    The  te- 
ceipts  do  not  amount  ,to  much  evidence,  they  are  receipts 
given  on  behalf  of  the  impropriator  without  stating  who 
the  impropriator  was :    but  still  they  give  rise  to  this 
observation,  that  the  individual  who  took  the  receipts  wafl 
preserving  evidence  that  he  was  the  individual  who  paid 
the  money  for  which  such  receipts  were  given,  and  the 
person  who  is  supposed  to  have  rd;ained  in  himself  the 
tithes  which  might  become  due  from  the  chase,  was  pre- 
serving no  evidence  that  he  was  the  impropriator;  that 
comes  to  be  material  for  this  reason,  that  his  not  having 
so  done  is  to  a  certain  extent  evidence  that  he  did  not  con- 
sider himself  at  the  time  as  being  the  impropriator. 


Where  a  deed  af- 
fects by  its  re- 
cital to  carry  an 
agreement  into 
execotion  and 
goes  beyond  the 
agreement  the 
Court  will  rectify. 


If  the  contract  had  been  for  the  purchase  of  the  farm 
lands  and  other  hereditaments,  and  the  conveyance  had 
been  made  without  any  express  mention  of  other  heredita- 
ments, it  seems  to  me  upon  the  principles  laid  down  in 
that  case  of  Stangroom  v.  Marquis  of  Tmvnshend^  that  if 
such  a  case  was  clearly  made  out  the  Court  would  enlarge 
the  subject  of  the  conveyance,  and  admitting  tiiat  if  it  had 
been  shewn  on  the  part  of  Bromley  that  there  had  been  an 
omission  in  the  conveyance,  it  might  have  been  rectified, 
pari  ratione  if  more  has  been  conveyed  than  was  intended 
the  Court  may  deduct  the  excess :  but  then  it  must  be 
remembered  that  if  the  former  is  a  case  of  great  difficulty, 
the  latter  is  also  a  case  of  gyeat  difficulty,  and  the  Court 
must  in  each  case  proceed  with  the  greatest  possible  cau- 
tion. There  is  no  doubt  on  the  one  hand,  that  if  an  instru- 
ment affects  by  its  recital  to  carry  into  cpcecution  a  certain 


CASES  IN  CHANCERY. 


53 


agx^ement  and  goes  beyond  that  agreement^  the  Court  will 
rectify  it^  because  then  it  has  clear  evidence  on  the  face  of 
the  instrument  itself^  that  the  instrument  operates  beyond 
its  intended  operation ;  on  the  other  hand  it  is  quite  clear^ 
that  parties  may  enter  into  articles  of  agreement^  and 
the  terms  of  the  agreement  may  be  extended  by  parol^ 
provided  the  conveyance  itself  is  written  evidence  that  there 
has  been  such  an  extension  of  the  parol  agreement.  If 
there  is  nothing  but  parol  agreement  additional  to  the 
written  agreement,  the  proof  of  that  parol  agreement 
may  perhaps  be  a  ground  in  this  Court  for  refusing  to 
execute  the  written  agreement:  but  the  case  is  quite 
different  where  the  conveyance  recites  what  is  the  agree* 
ment  which  the  parties  intend  to  carry  into  effect. 


182t« 


Bbauhokt 

r. 
Beammiy* 


It  must  be  admitted  that  the  valuation  relates  to  the 
farm  and  lands  only,  and  that  the  original  intention  of  the 
vendor  was  to  sell  the  farm  and  lands  only.  The  case  then 
stands  thus, — ^this  bill  is  filed  in  1812  to  cut  down  a  con- 
veyance,  which  does  not  in  its  operative  part  go  beyond 
what  it  was  the  intention  of  the  parties  by  the  recital  to  do, 
and  does  not  refer  either  expressly  or  otherwise  to  any 
articles  of  agreement,  and  the  question  is,  whether  with 
respect  to  the  addition  of  such  a  property  as  this,  which 
was  not  valuable  at  the  time  of  the  contract,  or  likely  to 
become  so,  having  regard  to  what  is  stated  in  the  answer, 
and  to  that  security  to  title  which  ought  never  to  be  lost 
sight  of,  the  Court  can  take  upon  itself  to  say  that  it  will 
cut  down  the  acknowledged  effect  of  a  conveyance,  after 
the  death  of  both  the  parties  to  the  agreement,  and  after 
the  death  of  the  agent  of  one  of  them,  and  when  it  appears 
that  the  plaintiff  does  not  think  fit  to  address  one  single 
question  to  the  agent  of  the  other  party  in  support  of  what 
is  alleged  about  him  in  the  bilL 

The  recital  in  the  deed  has  no  reference  to  any  written 
s^preement^  i^  does  not  impart  that  the  parties  were  then. 
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182t. 


Bkaumont 

V. 

Bbamley* 


confining  themselves  to  the  property  contained  in  the 
written  agreement^  it  is  in  itself  evidence  of  a  contract 
which  goes  beyond  what  the  written  agreement  had  speci- 
fied. If  the  parties  had  meant  only  to  carry  into  executioiv 
the  written  articles  of  agreement  they  would  have  men- 
tioned them.  I  cannot  get  rid  of  the  word  "  tithes'*  added 
to  the  exception  of  the  particular  closes.  If  no  tithes  were 
intended  to  be  sold  what  occasion  was  there  to  insert  that 
exception  ?^  The  question  here  is  whether  the  deed  doe» 
not  recite  a  contract  which  actually  took  place,  to  the  effect 
that  Norman  should  have  all  the  property :  if  so,  that  was 
a  new  contract,  and  even  if  not  entered  into  till  the  mo- 
ment of  executing  the  deed  would  have  the  effect  of  ex- 
cluding all  preceding  contracts,  as  being  a  declaration  in 
writing  of  what  was  the  contract  at  that  time  meant  to  be 
entered  into. 


ting  down  the 
effect  of  a  con* 
Tejranee* 


Reason  for  using      One  great  reason  for  using  extreme  caution  in  cutting 
caution  in  cut-     down  the  effect  of  a  convejrance  is,  that  the  Court  ought 

to  consider  what  would  have  been  dDne,  if  previous  to  the 
execution  of  the  conveyance  the  question  had  been  put  to 
the  Court,  what  conveyance  should  be  made  in  performance 
of  the  agreement.  Suppose  in  this  case  a  bill  had  been 
filed  in  the  year  1789,  praying  that  these  articles  of  agree- 
ment might  be  specifically  performed,  surely  it  would  have 
been  competent  to  the  purchaser  to  say,  Do  not  enforce 
against  me  a  specific  performance  of  these  articles,  for 
since  the  articles  have  been  entered  into  a  more  extended 
agreement  has  been  made,  which  renders  it  unconscionable 
for  the  Court  to  decree  a  spedfic  performance  of  the 
articles^  Suppose  this  rectory  was  to  be  restored,  and  the 
value  of  this  land  has  Men  from  60007.  to  3000/.,  would 
not  the  purchaser  have  a  right  to  say,  the  agreement,  as 
represented  by  the  vendor,  could  not  have  been  enforced 
against  me  under  the  drcumstances  that  obtained  before 
the  conveyance  was  executed,  and  if  the  vendor  is  to  take 
back  that  which  be  represents  he  did  not  neieaH  to  co&vey. 
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on  the  other  hand  I  must  be  put  in  the  situation  in  which 
I  could  have  said^  unless  all  that  I  can  prove  to  have  been 
made  the  subject  of  the  agreement  is  conveyed  to  me  I 
mean  to  take  nothing. 


182^. 


Bbaumoxt 
r. 

B»AMi.BV« 


In  that  case  of  Stangroom  v.  The  Marquis  of  Tommshend 
I  collected  the  effect  of  all  the  authorities  with  respect  to 
reforming  instruments,  where  it  is  stated  that  they  have 
been  carried  too  &r  or  not  far  enough  by  mistake.  Upon 
that  dccasion  I  looked  very  accurately  through  all  the 
cases,  and  to  the  principles  there  hud  down  I  think  proper 
to  adhere,  and  adhering  to  those  principles  I  do  not  think 
that  in  a  case  like  the  present,  where  the  bill  is  filed  above 
twenty  years  after  the  conveyance  was  made,  where  there 
is  an  agreement  recited  in  the  conveyance  itself  not  refer- 
nng  to  the  other  written  articles  of  agreement,  where  the 
parties  to  the  conveyance  have  long  been  dead,  and  where  ft 
appears  on  the  face  of  the  conveyance,  that  to  a  certain  extent 
at  least  the  agent  of  the  grantor  acknowledged  the  extended 
agreement,  and  where  the  agent  of  the  grantee,  the  only 
person  alive  who  could  give  a  personal  account  of  the 
transaction  is  not  examined  by  the  plaintiff,  whose  busi- 
ness it  is  to  make  out  the  case  of  surprize  and  mistake,  I 
can  say  that  there  is  that  species  of  evidence  which  will 
enable  the  Court  to  make  the  declaration  which  has  been 
prayed  by  this  bill.  Whether  the  vendor  in  this  case  has 
or  not  mistaken  his  purpose  is  a  question  that  I  think 
under  these  circumstances  I  cannot  leave  to  a  jury,  I  do. 
not  mean  to  say  that  there  may  not  be  cases  which  should 
go  to  a  jury,  but  I  am  sure  that  if  the  principles  laid  down 
in  the  case  of  The  Marquis  of  Townshend  v.  Stangroom 
are  the  principles  upon  which  the  Court  is  to  act,  it  must 
be  extremely  cautious  how  it  sends  such  cases  to  a  jury. 
Upon  the  principles  of  the  Court  that  appears  to  me  a  very 
dangerous  way  of  juroceeding,  for  imdoubtedly  more  con- 
■uicratiQn  has  been  given  to  this  case  here,  than  could 
have  been  ^ven  by  any  jury.    I  think  tiiat  it  ia  the  duty 


56 


CASES  IN  CHANCERY. 


18». 
Beavmoht 

V, 

Baamlby. 


of  the  Court  in  each  case  most  accurately  to  sift  the 
circumstances^  and  to  see  what  are  the  consequences 
resulting   from  those  circumstances. 

Bill  dismissed* 


Dee.  90. 


Ex  parte  MURRAY. 


Solicitorirfao 
hadbeeome  in- 
capable of  prac- 
tising (without 
being  re-admit- 
ted) in  conse- 
quence of  having 
neglected  to  ob- 
tain a  certificate 
for  one  whole 
year,  ordered  to 
be  re-admitted 
on  payment  of  a 
small  fine  only, 
without  the 
arrears  of  duty. 


TIIS  was  an  application  on  behalf  of  a  solicitor^  who 
having  taken  out  a  certificate  which  expired  in  iVb- 
vember  1821^  and  having  omitted  to  take  out  any  certifi- 
cate since  that  period,  had  under  the  provisions  of  the 
statute  37  Geo.  3.  c.  90  *.  31.  become  incapable  of  prac- 
tising without  being  re-admitted;  (a)  that  he  might  be 
re-admitted  a  solicitor  of  the  Court,  on  payment  of  a  fine 
6f  &.  Sd,  only  without  any  arrears  of  duty. 


(«)  By  the  slatote  37  Geo.  3. 
c.  90.  t.  31.  it  is  enacted,  that 
every  person  admitted  sworn  en- 
rolled or  registered  in  any  of  the 
Courts  therein  mentioned,  who 
from  and  after  the  Ist  day  of  JVo- 
vember^  1797,  shall  neglect  to 
obtain  his  certificate  thereof  in 
the  manner  therein  directed  for 
the  space  of  one  whole  year,  shall 
from  thenceforth  be  incapable 
of  practising  in  his  own  name,  or 
in  the  name  of  any  other  person, 
in  any  of  the  said  Courts  by  vir- 
tue of  such  admission  entry  en- 
rolment or  register,  and  the 
2 


admission  entry  enrolment  or 
register  of  such  person  in  any  of 
the  said  Courts  shall  be  from 
thenceforth  null  and  void;  pro- 
vided always  that  nothing  here- 
inbefore contained  shall  be  con- 
strued to  prevent  any  of  the 
said  Courts  from  re-admitting 
any  such  person,  on  payment  to 
the  commissioners  of  the  duty 
accrued  since  the  expiration  of 
the  last  certificate  obtained  by 
such  person,  and  such  further 
sum  of  money  by  way  of  pe- 
nalty as  tiie  said  Coait  shall 
think  fit  to  order  aad  direct. 
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The  affidavit  of  the  solicitor  stated,  that  he  had  not 
practised  as  an  attorney  or  solicitor  in  this  or  any  bther  of 
the  Courts  of  law  or  equity  since  the  expiration  of  his  last 
certificate,  and  that  he  had  been  informed  at  the  office  of 
the  Master  of  the  Court  of  King's  Bench,  that  it  is  the 
practice  of  that  Court  to  grant  re-admissions  without  com- 
pelling payment  of  the  arrears  of  duty,  provided  the  appli- 
cation for  re-admission  is  accompanied  by  an  affidavit, 
stating  that  the  party  applying  has  not  practised  in  any  of 
the  said  Courts  since  the  expiration  of  his  last  certificate, 

Mr.  Beames  in  support  of  the  motion  mentioned  the 
case  of  Ex  parte  Adey.  (A) 

The  Lord  Chancbllor 

Ordered  that  the  applicant  should  be  re-admitted  a 
solicitor  of  the  Court,  if  his  Honour  the  Master  of  the 
Rolls  should  so  please,  upon  payment  of  such  a  fine  as  his 
Honour  should  think  proper. 


\%Vi. 


Ex  parte 
Murray. 


{h)  SMparie  Adrt,  Lord  Ouhh 
ceUor.t  16th  November  1816. 

Mr.  ^dlgrhRYing  Imcq  admitted 
in  all  the  Courts  at  Wettmifuter 
in  the  month  of  Fehruary  1814, 
and  not  having  practised  or  taken 
onl  a  certificate  from  the  time  of 
bis  admission,  applied  to  be  re- 
i  solicitor  of  the  Court 


of  Chancery  on  payment  of  a 
small  fine  only  without  any  ar- 
rears of  duty ;  The  Lord  Chan' 
eeUor  ordered  that  he  should  he 
re-admitted  a  solicitor  of  the 
Court,  if  his  Honour  the  Master 
of  the  Rolls  should  so  please, 
upon  payment  of  6f •  8il«  as  a  fine 
on  such  re-admission.  [Reg.  Lib. 
A.  1816.  fol.  46.] 
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1823. 


January  21.  ATTORNEY-GENERAL  V.  CLEMENTS. 


The  jariadiction  rilHIS  was  a  petition  presented  by  the  president  and 
to  give  ^cct  to  J_  governors  of  the  Bath  Infirmary  ;  the  infirmary  is 
firmed  by  the  de-  ^^^  ^P^^  ground  held  under  an  hospital  at  Bath  called 
cree  of  the  Court  St.  John! 8  Hospitalj  upon  a  lease  for  three  lives  renewable 

in  the  case  of  a     on  the  droppinir  of  each  life  upon  payment  of  a  fine, 
charity,  is  doubt-  ^^    ^  l~    l   J 

ful:  but  the  re- 
newal of  a  lease        1^6  petition  stated^  that  by  a  decree  award  and  final 

upon  the  terms  judgment  made  pronounced  and  signed  on  the  11th  of 
hivtn  b^brice  ^^^^^^  ^716,  by  Sir  John  Trevor  the  then  Master  of 
directed  by  the  ^^  Rolls^  after  reciting  that  in  or  about  Hilary  term  171 1^ 
Court,  was  again  a  bill  was  exhibited  in  this  Court  by  her  then  Majest/a 
enforced.  Attorney-General  at  the  relation  of  the  then  master  and 

cobrethren  and  sisters  of  St.  John's  Hospital  against  the 
corporation  of  Bath,  and  that  the  scope  of  the  said  bill 
was^  to  have  a  discovery  of  the  original  foundation  and 
settlem^t  of  the.  said  hospital  of  St.  John^  and  of  the 
charities  thereto  belon^g^  and  of  the  annual  value  of  the 
charity  lands  and  possessions^  and  to  have  such  rules  and 
orders  made  for  the  application  of  the  charity  estates^  and 
for  the  government  of  the  charity  for  the  future,  as  should 
be  thought  necessary  and  convenient ;  and  that  the  defend- 
ants having  put  in  their  answers,  after  examination  of 
witnesses  the  cause  came  on  to  be  heard  before  the  said  Sir 
t/.  Trevor  on  the  26th  of  November  1713 ;  and  that  he 
had  heard  the  proofs  taken  in  the  said  causes,  and  what 
was  alleged  by  coimsel  on  all  sides;  and  after  further 
reciting  that  all  parties  had  by  consent  submitted  all  mat- 
ters in  question  in  the  said  cause  to  the  award  final  judg- 
ment and  determination  of  him  the  said  Sir  John  TrevoTy 
and  had  agreed  that  such  award  or  determination  as  he 
should  make  therein  should  (by  consent  of  all  the  said 
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parties)  be  confirmed  and  established  by  the  decree  of  the 
Court  of  Chancery,  and  that  in  order  thereto  the  master 
cobrethren  and  sisters  of  the  said  hospital  had  executed  an 
instrument  under  their  conunon  seal  to  signify  their  con- 
sent to  such  submission ;  he  the  said  Sir  John  Trevor 
for  settling  all  disputes  that  had  arisen  or  should  arise 
touching  or  concerning  the  management  of  the  said  hospi- 
tal,  and  of  the  possessions  and  revenues  thereof  for  the 
then  present  and  future  time,  and  for  the  better  and  more 
orderly  government  of  the  said  hospital,  did  order  judge 
and  determine  (amongst  other  things)  that  the  master  of 
the  hospital,  with  the  consent  of  the  brethren  and  sisters 
for  the  time  being,  might  under  their  common  seal  from 
time  to  time,  as  any  of  the  leases  should  be  surrendered  or 
determined  upon  the  death  or  deaths  of  any  life  or  lives, 
or  upon  the  changing  of  any  life  or  Uves,  grant  new  leases 
not  exceeding  three  lives  at  the  most,  and  to  be  nominated 
by  the  several  and  respective  tenants,  reserving  the  same 
rents  as  were  thereby  directed  to  be  respectively  reserved, 
and  that  the  fine  to  be  taken  on  renewing  such  lease  should 
not  exceed  one  year's  value  for  a  life  according  to  a  par- 
ticular thereto  annexed,  adding  interest  for  the  time  such 
renewal  should  be  neglected  by  the  tenant,  to  be  computed 
from  the  end  of  six  calendar  months  after  the  former  life 
determined ;  and  that  the  rents  or  fines  should  not  be  in« 
creased  vnthout  the  leave  of  the  Court. 


18^. 


ArroEiTBr- 
Gbhbeal 

V. 

CjuuiBiita» 


The  petition  then  stated,  that  at  the  time  of  making  the 
said  decree  or  award  part  of  the  ground  upon  which  the 
infirmary  now  stands,  was  together  with  another  small 
tenement  held  by  a  tenant  under  the  hospital  at  the  yearly 
rent  of  25/.,  upon  a  lease  for  three  Uves  renewable  on  the 
dropping  of  each  life,  and  that  36/.  was  by  the  particular 
annexed  to  the  siud  decree  or  avrard  stated  to  be  the 
annual  value  of  the  premises  comprised  in  the  aforesaid 
lease,  and  that  the  same  premises  were  held  by  the  said 
tenant  and  those  chuming  under  him  at  the  same  yearly 
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Attorket- 
Gbheral 

V. 

CumEvn. 


rent^  and  paying  the  said  yearly  value  of  36/.  upon  the 
renewal  of  each  life^  till  the  year  1737- 

The  petition  further  stated  that  in  the  year  1737  the 
piece  of  ground  comprised  in  the  aforesaid  lea^e  was  con- 
veyed to  trustees  for  the  purpose  of  building  the  infirmary^ 
and  that  in  the  year  1738  the  infirmary  was  bmlt  thereon^ 
and  upon  another  small  piece  of  ground  which  then  be* 
longed  to  the  corporation  of  Bail^  but  which  was  con- 
veyed to  the  hospital  upon  an  exchange  with  the  corpora- 
tion in  the  year  1605.  That  in  the  year  1736  a  fine  of  36/. 
was  paid  for  a  renewal  of  one  life,  that  in  1743  30/.  only 
was  paid  for  the  like  renewal,  but  that  on  four  subsequent 
renewals,  which  had  taken  place  between  the  years  17^0 
and  1806,  fines  of  36/.  had  been  regularly  paid. 

The  petition  then  stated,  that  upon  the  dropping  of  one 
of  the  lives  in  the  lease  of  1806,  the  sum  of  250/.  had  been 
demanded  by  the  hospital  as  the  fine  for  a  renewal,  and 
prayed  that  the  master  cobrethren  and  sisters  oiSL  John's 
HospUai  might  be  ordered  to  accept  of  a  surrender  of  the 
lease  granted  in  1806,  and  to  granta  new  lease  of  the  same 
premises  for  the  lives  of  the  two  remaining  cestuis  que  vie 
and  of  some  other  person  to  be  named  on  behalf  of  the 
petitioners,  upon  payment  of  the  sum  of  36/.,  or  that 
it  might  be  referred  to  one  of  the  masters  of  the  Court  to 
enquire  and  ascertain  what  fine  ought  to  be  required  and 
paid  for  the  renewal  of  the  said  lease  pursuant  to  the  said 
award  or  decree. 

The  petition  having  be«n  argued  on  a  former  day,  two 
instances  were  referred  to^  one  in  1738,  and  the  other  in 
17&3,  in  which  Lwd  Hardwicke  had  acted  upon  the  award 
upon  a  petition  snnilar  to  the  present.  But  the  Lord 
Chancellor  then  expressed  some  doubt  as  to  the  jurisdic* 
tion,  and  desired  that  the  petition  should  be  mentioned 
agam  upon  that  point. 
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Mr.  Wmgfield  and  Mr,  Wray  now  appeared  for  the 
Hospital  of  SU  John  to  oppose  the  petition^  and  con- 
tended 

That  the  renewal  of  tha  lease  could  not  be  compelled 
consistently  with  the  principles  adopted  by  the  Court  in 
matters  of  charity.  That  a  lease  executed  by  trustees  of  a 
charity  without  the  order  of  the  Court,  containing  such 
provisions  as  were  to  be  found  in  the  award,  could  not 
have  been  supported :  and  that  the  decree  of  the  Court  did 
not  vary  the  case,  as  it  was  made  by  the  consent  of  the 
trustees,  who  had  no  power  to  bind  the  charity. 

The  Attomey^General  in  support  of  the  petition. 

Hie  LoED  Chancbllor. 

I  still  entertain  great  doubts  whether  the  Court  has  com- 
plete jurisdiction  in  this  case.  It  appears  that  in  17^1  ^^ 
information  was  filed  at  the  instance  of  the  Hospital  oiSt. 
John,  and  according  to  the  habit  prevailing  at  that  tune, 
instead  of  going  on  in  the  Court  of  Chancery  with  the  in- 
formation, they  referred  all  the  matters  in  dispute  to  Sir 
t7.  Trevor  who  was  then  Master  of  the  Rolls,  and  he  made 
an  award  which  was  afterwards  confirmed  by  the  Court 
of  Chancery. 

Formerly  this  Court  was  more  in  the  habit  of  giving  eflTect 
to  awards  than  at  this  day  it  is  accustomed  to  do.  Awards 
relating  to  commons  are  a  fEuniliar  instance.  So  where  sums 
of  money  and  land  have  been  awarded  in  lieu  of  tithes : 
Lord  Northington  set  that  practice  aside,  (a)  but  whether 
in  cases  of  charity  the  Court  would  go  so  far  as  Lord 
Northington  did  admits  of  great  doubt,  because  unques- 
tionably the  Court  has  always  exercised  very  large  powers 
in  matters  of  charity. 

(a)  Attomfy 'General  J.  Ckolmle^y  2  Eden's  C.  C.  304.  Ambler  610. 
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Js^3. 


Attorrby- 
Gbkbral 

V, 
CUUCBHTB. 


With  respect  to  the  present  charity,  in  1738  and  1/53 
Lord  Hardwicke  assumed  the  jurisdiction  upon  petition 
then  presented  to  him.  I  cannot  think  that  on  either 
occasion  he  could  have  done  so  without  consideration. 
It  is  perhaps  a  nusfortune  that  the  jurisdiction  was  ever 
assumed:  but  my  predecessors  have  acted  upon  it,  and 
it  is  perfectly  clear  that  this  property  has  been  enjoyed 
under  this  award  ever  since  it  was  made.  Notwithstand- 
ing any  doubts  therefore  which  I  may  entertain,  if  this 
award  is  to  be  disturbed,  it  must  be  idisturbed  by  the 
House  of  Lords. 


The  fimds  of  the  Bath  Hospital  not  being  in  a  flourish- 
ing state  is  not  a  sufficient  objection  to  the  application  of 
the  other  charity.  I  think  the  hospital  ought  to  pay  an 
increased  fine  according  to  the  increased  value  of  the  land^ 
which  the  Court  has  the  power  of  directing;  and  if  you 
cBffer  as  to  the  amount,  there  should  be  a  reference  to  the 
Master. 


A  reference  was  accordingly  agreed  upon  to  the  Master 
to  ascertain  the  fine. 
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LYNN  V.  BEAVER,  *®««'  ^'^-  >»• 

182S,  Jan.  22. 

lr\ICHARD  BOLT  made  his  will,  dated  the  20th  of  Executor,  taking 

-tt  September  1813,  m  the  following  words :  "  I  Bichard  »  co'itingent  re- 
•r»  .    1  1       * .  1  .«        7^  <.  11  Tereionary  mte- 

Bolt  do  make  this  my  last  will  and  testament  as  follows,  ^^^  under  the 

first  I  annul  all  former  wills,  &c. ;    and  after  my  debts  will,  not  pre- 

and  funeral  expenses  are  paid  or  settled  to  be  paid  to  those  eluded  from 

persons  I  will  as  rewards  for  long  services.    Secondly,  ^17*°*^  fV  ?^ 
¥     •«        J  1  -n         y  of  the  intention 

I  will  and  bequeath  unto  my  dear  wife  Esther  Bolt  the  ^^  jj^  should 

annual  interest  of  my  property  in  the  funds  at  my  decease  have  the  residoe 

in  the  Utile  I  leave  in  the  3  ©«•  Cents,  reduced,  ^  per  ^^^^^1^ 

nothing  upon  the 
Cents,  consols,  and  4  per  Cents,  ditto,  not  any  to  be  sold  f^^  ^f  ^^  ^H^ 

out,  as  I  may  will  it  after  h^r  decease  to  her  sister  Bachael  indicating  that 
Beaver,  and  my  vidfe's  nephew  Bichard  Beaver  who  I  he  was  to  take 
leave  an  executor  to  this  my  will.     Also  I  will  and  be-    ^^  *^ti!"^^t 
queath  unto  my  dear  wife  the  annual  profits  of  shop  trade,  of  the  will  and 
the  stock  not  to  be  lessened,  to  be  hers  for  life,  after  all  the  evidence  the 
expenses  paid ;  the  rent  to  be  paid  in  her  name  for  life,  ^^*^'  "^^  ^^ 
and  her  name  over  the  door  singly — Bolt;  all  the  neces-  ^^^  benefi- 
sary  articles  for  house  and  people  not  to  be  sold,  to  be  cially.    Whether 
managed  by  Bichard  Beaver  the  executor,  and  Bachael  ^^^  contingent 
Beaver  his  aunt,  with  the  approbation  of  my  vnfe,  if  living,  interest  wuld 
Also  I  will  that  my  wife  is  under  conditions  and  stipula-  have  had  the  ef- 
tions  for  performing  what  I  leave  to  any  one  I  mention  in  feet  of  rendering 

this  wilL  whether  in  a  sum  down  or  annual  stipend  for  life    Y"^  *  trustee  for 

,  *^  the  next  of  kin. 

or  for  lo.ng  services,  and  to  be  paid  as  I  will  and  bequeath  Qjnutre. 

it  from  the  shop  trade  or  the  funds  as  I  mention  it  to  pay 
from  and  after  my  wife's  I  vnll  and  bequeath  Bachael 

Beaver  and  Bichard  Beaver  equal  shares  in  the  profits  of 
business  for  life,  the  survivor  to  have  the  whole  on  con- 
dition of  observing  the  will  and  payii^  donations  that  I 
will  and  bequeath  at  any  period,  I  will  it  as  they  are  the 
particular  heirs  aft;er  my  wife,  the  stock  of  shop  not  to  be 
divided,  as  I  only  will  the  profits  or  interest  to  the  survivor 
ci  the  three  persons  already  named.    Also  I  will  Bachael 
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Beaver  my  wife's  shopwoman  and  Richard  Beaver  in  the 
same  situation  they  are  to  have  all  the  privilege  of  living 
in  sickness  or  health,  allowing  Mrs.  Bolt  the  interest  of 
what  little  property  they  have,  I  hope  either  will  leave  my 
wife  in  case  of  vicissitude  and  losses,  and  she  has  been  as 
free  to  give  when  I  have  an  act  of  kindness  I  wished  to 
perform.*' 

The  testator  (fied  on  the  20th  of  August  1817^  and  the 
executor  Richard  Beaver  obtained  probate  of  his.  will. 

The  bill  was  filed  by  Daniel  Lynn  and  others  alleging 
themselves  to  be  the  next  of  kin  of  the  testator,  against 
Richard  Beaver  Esther  Bolt  and  Rachael  Beaver;  con- 
tending that  the  plaintiffs  had  an  interest  in  the  testator's 
personal  estate,  and  praying  an  account  and  a  distribution 
of  the  residue. 

The  defendant  Richard  Beaver  as  executor  claimed  the 
teddue  for  his  own  benefit. 


Upcfn  the  hearing  of  the  cause  before  the  Fice-Chan^ 
cetlOTy  on  the  ^th  of  february  1821,  it  was  referred  to 
the  Master  to  enquire  who  were  the  ne:)tt  of  kin  of  the 
iest^x)r.  The  Master  by  his  report,  dated  the  18th  of 
December  1821,  stated  that  Thomas  Forstery  who  was  not 
a  party  to  the  cause,  was  the  only  next  cf  kin  of  the  tes- 
tator. After  the  Master  had  made  his  report  Thomas 
FdrSter  filed  a  bill  and  died,  and  exceptions  having  been 
taken  to  the  report,  the  Fice-Chancellor,  upon  hearing  the 
exceptions,  directed  an  issue  to  try  whether  Lynn  and 
others  the  plaintiflfe  in  the  first  cause  were  the  next  of  kin 
of  the  testator;  and  ordered  that  the  personal  represen- 
tatives of  Farster  should  be  at  liberty  to  attend  the  trial, 
and  join  in  the  defence.  The  plaintiffs  in  equity  were  to 
be  plaihtifis  at  law,  and  the  defendant  Richard  Beaver  the 
executor  was  to  be  defendant  at  law. 


Lynx 
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From  the  decree  directing  the  issue  the  defendant  JBi-  1823. 

chard  Beaver  appealed,  and  moved  that  the  trial  of  the 
issue  might  be  stayed  till  the  hearing  of  the  appeal.  On 
the  motion  being  made  it  was  arranged,  by  the  consent  Bcavbe. 
of  the  plaintifis  and  defendants  and  of  the  representatives 
of  Forstery  that  the  cause  should  be  considered  as  coming 
on  to  be  heard  upon  the  construction  of  the  testator's 
will,  and  upon  the  question  whether  the  executor  was  en- 
titled to  the  residuary  personal  estate  for  his  own  use,  or 
was  a  trustee  for  the  next  of  kin. 

Mr.  Stigden,  Mr.  Joseph  Martin,  ^d  Mr.  Lynchj  for 
the  plaintiffs. 

Mr.  Hart  and  Mr.  Barber  for  the  representatives  of 
tbrster* 

Mr.  Shadwell  for  Rachael  Beaver. 

Mr.  Pepys  for  Esther  Bolt. 

Mr.  Home  and  Mr.  Knight  for  Richard  Beaver. 

The  defendant  Richard  Beaver  went  into  parol  evi- 
dence, and  proved  declarations  by  the  testator  that  he 
intended  his  executor  to  take  the  residue.  The  plainti£Ei' 
counsel  objected  to  the  evidence  being  admitted. 

,    For  the  plwitifiis. 

There  is  no  allegation  in  the  answer  that  the  executor 
intended  to  adduce  parol  evidence  in  support  of  his  legal 
title.  Had  the  phdntiffs  been  apprized  that  these  declara- 
tions were  intended  to  be  proved,  they  might  have  cross- 
examined  the  defendant's  witnesses,  and  produced  evidence 
of  declarations  by  the  testator  of  a  contrary  tendency. 

Vol.  I.  F 
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IB^*  An  executor  taking  a  partial  interest  cannot  enter  into 
parol  evidence  to  shew  that  he  is  entitled  to  the  general 
residue. 


Lymh 

BCAVIE. 


TheLoBD  Chancbllor. 


Claiming  the  Considering  the  rule  to  be  settled  that  an  executor  ifl 
residae  ^^'f~  permitted  to  give  parol  evidence  in  support  of  his  l^gA 
to  letia parol  ^^^^  ^  ^^  answer  insists  that  the  defendant  is  entitled  aa 
evidence  in  sap-  executor^  no  allegation  is  necessary  to  put  in  issue  that  he 
port  of  the  \e^  ig  entitled  by  the  effect  of  parol  evidence,  that  being  m- 
leeioff  a  title  bv  ^^^^  ^  *^®  allegation  that  he  is  entitled  as  executor, 
the  effect  of  the  '^^  evidence  was  directed  to  be  read  subject  to  th^  quefr- 
parol  evidence,     tion  of  its  being  admissible. 

The  cause  then  proceeded :  for  the  plaintiff  it  was  con- 
tended that  the  gift  of  a  reversionary  interest  excludes  an 
executor  from  the  residue.    Seley  v.  fFaad.  (a) 

For  the  defendant  Richard  Braver  the  executor. 

There  ia  nothing  in  this  wiU  to  controul  the  legal  right 
of  the  executor,  the  benefits  given  to  him  by  the  will  are 
given  only  for  the  purpose  of  letting  ia  exceptions  in 
&voi)r  ^f  others ;  where  a  legacy  is  given  by  way  of  ex* 
ception  out  pf  the  general  gift  to  another,  or  for  the 
pmrpose  of  letting  in  an  exception  in  fitvoi^  of  others^ 
the  Court  will  not  infer  an  intention  on  the  part  of 
the  testator  to  exclude  the  executor  from  the  surpliis. 
Lady  Granville  v.  Duchess  of  Beaufort^  (&)  Newstead 
V.  Johmt&Uy  (c)  Griffith  v.  Bogers,  (d)  Clennell  v. 
Lewtkwaite.  {e) 

(a)  10  Yes.  71.  (i)  Free.  Ch.  831. 

(*)  1  P.  Williams  114.  (e)  8  Yes.  jun.  465,  644. 

(e)  8  Aik.  45. 
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The  Lord  Chancellor.  1823. 


I  do  not  trouble  myself  with  the  question^  whether  any 
person  looking  at  this  will  from  beginning  to  end  would  Beafer. 
have  considered  it  to  be  a  finished  will,  because  with  re- 
spect to  wills  of  personalty,  after  probate  has  been  granted 
by  ihe  ecclesiastical  court,  this  Court  is  bound  by  the  judg- 
ment, and  has  no  jurisdiction  to  try  whether  the  will  is  / 
complete  or  not. 

After  reading  the  will  the  L,ord  Chancellor  observed 

upon  the  clause  by  which  the  testator  bequeathed  to  his 

wife  the  annual  interest  of  his  property  in  the  funds, — "Not 

any  to  be  sold  out,  as  I  may  will  it  after  her  decease ;"  that  Bequest  in  terms 

idthough  the  word  "may"  seemed  to  import  an  intention  imporliDg  an  in- 

on  the  part  of  the  testator  to  do  somethinff  in  future,  and    ®°  '^"^  °® 

*^  .    r  make  an  imme- 

not  to  make  a  present  bequest,  yet  that  if  it  was  necessary  diate  disposition, 

to  decide  the  question,  the  clause  would  in  all  probability  may  upon  the 

be  held  to  amount  to  a  present  bequest  upon  the  construe-  construction  of 
Ai         j?^i-       1    ^       Ml  the  whole  Will 

tion  of  the  whole  wiU.  amount  to  a  pre- 

sent  bequest 
His  Lordship  then  proceeded,— -Taking  it  for  granted 
tiien  that  this  is  a  complete  testamentary  instrument,  the 
eflfeet  of  the  whole  is,  to  give  the  annual  prc^ts  of  the 
funded  property  and  of  the  stock  in  trade  to  the  wife  for 
life,  and  after  her  decease  to  leave  the  profits  of  the  busi- 
ness to  Rachael  Beaver  and  Bichard  Beaver,  with  smcfa 
interest  to  the  survivor  as  he  or  she  may  take  under  the 
werds  of  the  will.  It  is  observable  that  the  interest  here 
given  to  die  executor  is  a  contingent  reversionary  interest, 
for  if  he  should  die  in  the  lifetime  of  the  wife,  he  could 
take  no  share  in  the  profits  of  the  trade.  It  appears  too 
in  evidence,  that  the  testator  carried  on  business  for  forty 
years  in  Sidneys  Alley,  not  indeed  in  his  own  person, 
for  his  wife,  his  wife's  sister,  and  her  nephew  the  executor, 
ecmchieted  it  for  him ;  that  he  considered  himself  under 
gKat  obI%ations  to  tbise  three  persons,  and  that  lie  tfaongfat 
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18^3. 
Lyvh 

BfiAVBR. 

The  motiTes 
irbich  might  in- 
fluence  the  testa- 
tor in  favour  of 
the  executor  are 
to  be  considered 
io  deiermiDing 
the  question, 
whether  the  eze- 
f  ntor  takes  the 
residue  bencfi- 
ciallj. 


that  he  had  no  relations.  These  are  circumstances  which 
must  be  taken  into  consideration,  where  the  question  is, 
what  the  testator  meant  when  he  appointed  this  man  his 
executor,  whether  he  intended  him  only  to  take  the  office^ 
or  to  have  a  beneficial  interest  in  all  the  property  undis- 
posed of :  but  at  the  same  time  it  would  be  difficult  to  say, 
that  the  trust  raised  by  the  Court  in  such  cases  should  be 
put  an  end  to,  upon  the  effect  of  evidence  going  no  further 
than  that. 

It  is  not  necessary  to  cite  authorities  in  order  to  prove 
the  principles  upon  which  the  Court  proceeds  in  cases 
of  this  nature.  There  is  no  doubt  that  where  upon  the 
face  of  a  will  it  appears  that  the  executor  was  intended  to 
take  the  office  only,  where  the  testator  has  raised  a  trust 
which  fails  of  being  carried  into  effect,  or  where  he  has 
clearly  intended  to  create  a  particular  trust,  which  he  has 
failed  in  doing,  the  next  of  kin  will  take  as  against  the  exe- 
cutor. On  the  other  hand  it  is  equally  clear,  that  if  the  case 
be  a  case  of  a  mere  legacy  given  to  an  executor,  where  the 
presumption  of  law  is  to  be  acted  upon  that  the  testator 
could  not  mean  to  give  all  and  part,  a  presumption,  which, 
whether  reasonable  or  not,  the  Court  is  bound  to  act  upon, 
as  the  doctrine  has  been  so  long  laid  down.  The  executor 
may  rebut  the  presumption  by  parol  evidence ;  always  hav- 
ing regard  to  the  nature  of  the  evidence,  to  declarations 
which  were  made,  as  in  this  case  for  instance,  before  the 
testator  made  his  will,  at  the  time  of  making  his  will,  and 
after  he  had  made  his  will  $  and  in  giving  effisct  to  all  the 
declarations^  having  regard  to  the  circumstances  imder 
which  they  were  made. 

There  is  a  circuipstance  in  this  case,  which  I  have  not 
been  able  to  find  in  any  other  case,  that  the  bequest  which 
raises  the  presumption  against  the  executor,  is  a  bequest 
not  simply  of  a  reversionary  interest,  but  of  a  contingent 
reversionary  interest;    observing  that  it  was  taken   for 
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granted  at  the  bar,  that  the  bequest  of  a  reversionary  inte-  1^2^- 

rest  would  exclude  an  executor  from  the  residue^  I  asked 
whether  there  were  any  cases  on  the  subject ;  I  have  bee  i 
referred  only  to  the  case  of  Seley  v^  fFood  decided  by  Sir 
William  Grants  a  Judge  for  whom  I  must  always  feel  the- 
highest  respect.  Upon  that  case  I  can  Only  say^  that  it  is 
singular  in  its  circumstances,  and  I  think  I  may  add  singu- 
lar  in  its  decision.  I  do  not  intend  by  any  means  to  say 
that  the  decision  may  not  be  right :  but  if  no  more  is  to  be 
found  on  the  subject  of  reversionary  interests,  and  par* 
ticularly  of  contingent  reversionary  interests^  that  is  a  case 
which  I  should  find  some  difficulty  in  following  as  an  au- 
thority in  the  present  instance. 

Taking  it  for  granted  however  that  this  contingent  re- 
versionary interest  would  exclude  the  executor,  there  is 
nothing  upon  the  face  of  this  will  to  shew  that  the  executor 
was  intended  to  take  the  office  merely,  all  the  cases  have 
established  that  under  such  circiunstances  parol  evidence  is 
idmissible:  the  question  therefore  is  reduced  to  this, 
whether,  supposmg  this  contingent  reversionary  interest  to 
be  a  good  gift  to  bar  the  executor,  I  can  say  that  the  evi- 
dence is  sufficient  to  rebut  the  presumption.  The  widow 
of  the  testator  swears  to  what  passed  between  her  and  the 
testator  after  making  the  will ;  that  the  testator  holding  the 
will  in  his  hand,  stated  what  in  his  judgment  was  its  effect  f 
not  indeed  with  any  great  accuracy,  for  to  do  justice  to  the 
testator  it  was  out  of  the  power  of  any  man  living  or  dead 
to  state  accurately  what  was  the  effect  of  the  ^idll,  but  on 
one  point  he  was  quite  distinct,  that  he  intended  his  exe* 
tutor  to  take  his  property.  I  am  therefore  of  opinion  upon 
the  whole,  that  this  is  a  case  in  which  the  next  of  kin  can- 
Bot  raise  the  trust ;  and  that  the  executor  takes  what  in 
undisposed  of  by  the  will.  On  account  of  the  great  difficulty 
of  construing  this  will,  I  think  the  fair  thing  is  that  the 
costs  of  all  parties  should  be  paid  out  of  the  estate.. 
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Lynx 

^^  His  Lordship  doth  declare^  tliat  under  the  efiBsct  of  the 

BsiLTXA.  will  of  the  testator  Richard  Bolt,  and  the  evidence  taken 
in  this  cause,  the- defendant  Richard  Beaver  is  not  a  trustee 
for  the  said  testator's  next  of  kin  of  the  clear  residue  of  his 
personal  estate :  but  the  said  defendant,  as  executor  of  the 
said  testator,  is  entitled  to  retain  for  his  own  absolute  use 
and  benefit  the  said  clear  residue,  but  subject  to  the  pay» 
ment  thereout  of  the  costs  hereinafter  directed. 

And  by  consent  it  is  ordered  to  be  referred  to  the  Mas- 
ter to  tax  the  costs  of  the  plaintiffs  and  Rachael  Beaver 
of  this  suit,  and  also  the  costs  of  the  said  Thomas  Forster 
deceased,  and  of  the  representatives  of  the  said  Thomas 
Forster  J  in  the  cause  of  Forster  v.  Beaver,  and  of  the  pro- 
ceedings in  the  said  Master's  office  in  this  cause  imder  the 
order  of  the  28th  day  of  February  1821.  And  it  is  ordered 
that  the  said  defendant  Richard  Beaver  do  pay  such  costa 
when  taxed  out  of  the  personal  estate  of  the  said  testator  ; 
and  after  providing  for  the  return  of  the  deposit,  it  is 
ordered  that  the  plaintiff's  biU  do  stand  dismissed  out  of 
this  Court* 


January %%,fs.  WHJLJAMS  v.  ATTENBOROUGH. 


Theruleswhich    TTTTENRY  ATTENBOROUGH  having  devised  his 

'*^'**®  -  *        JLJL  real  and  personal  estate  to  trustees,  upon  trust  to  selL 
practice  of  open*  ^  '  .  ^ 

ing  biddings        ^^^  ^  stand  possessed  of  the  monies  to  arise  from  the  sale 

upon  a  sale  of     upon  trusts  for  the  benefit  of  his  children,  this  suit  was 

landed  estate,  do 

not  apply  when  a  colliery  is  the  subject  of  sale. 

Upon  an  offer  to  give  10,0001.  for  a  colliery,  sold  for  8850/.,  a  motion  to  open  tiM 
biddings  was  refused. 
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instituted  for  the  purpose  of  having  the  property  sold  under         1899. 

the  directions  of  the  Court.  v^'V^y 

William^ 

By  an  order^  dated  the  4th  of  December  1821^  the  AnBHBosovfiik^. 
property  was  directed  to 'be  sold,  and  an  agent  for  the 
parties  interested  was  to  be  at  liberty  to  make  one  bidding 
for  each  lot.  The  reserved  bidding  was  to  be  made  upon 
paper^  to  be  delivered  under  cover  to  the  person  appointed 
tx>  sell  the  estates^  previous  to  the  same  being  put  up  to 
sale,  and  in  case  no  higher  price  was  bid  than  the  sum 
mentioned  in  the  paper,  it  was  to  be  declared  that  the  lot 
was  bought  in. 

One  of  the  lots,  consisting  of  a  colliery  and  other  pro- 
perty, hating  been  bought  ih  ui^der  this  order,  by  H 
decree  in  the  cause,  dated  the  25th  of  June  1822,  a  resale 
was  directed,  and  the  agent  for  the  parties  interested  was 
(^powered  to  bid  tA  often  as  he  should  think  proper  for 
each  lot  to  be  put  up  upon  the  resale. 

On  the  27th  of  July  1832  the  colliery  waa  accordingly 
put  up  to  sale  in  a  separate  lot.  Upon  that  occasion  an 
agent  of  the  parties  interested  attended  at  the  sale,  and  a 
person  of  the  name  of  Bourne  was  declared  the  purchaser 
of  the  lot,  at  the  siun  of  8850/. 

The  confirmation  of  the  purchase  having  been  accident* 
ally  delayed,  a  motion  was  made  to  opeii  the  biddings  on 
behalf  of  Syson,  a  person  who  turned  out  to  be  a  fictitious 
bidder,  being  a  day-labourer  in  the  service  of  one  of  the 
parties  in  the  caiise;  that  ttiotion  wis  refused  :  but  a  per- 
son of  the  name  of  Thorn  having  offered  to  give  10,000/. 
fdrHielot)  the  Ptce-ChaficelM  directed  the  biddings  to  be 
ojiened  upon  his  applicati6ii. 

It  was  now  moved  on  the  part  of  Mr.  BowTie,  that  the 
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1823.  order  of  the  Pice"  Chancellor,  by  which  the  biddmgs  were 

^"^^^^^^       directed  to  be  opened^  might  be  discharged. 
Williams 

V. 

Attbvborougii.  The  affidavits  in  support  of  the  motion  rendered  it  doubt- 
ful whether  Thorn  was  a  bona  fde  bidder.  From  the 
time  of  the  second  sale  the  colliery  had  been  worked  by 
JBoume,  at  a  considerable  expense,  under  the  superintend- 
ence of  the  devisees  in  trust  of  Attenborough  ;  and  it  wajs 
represented  by  the  persons  beneficially  interested,  that  the 
management  had  been  very  disadvantageous. 

Mr.  Agar  and  Mr.  Home  for  Mr.  Bourne. 

Tkem  is  merely  an  agent  for  the  parties  interested  in  the 
estate.  In  fEivour  of  the  parties  interested  the  biddings  can- 
not be  opened,  their  agent  having  been  present  at  the  sale. 
In  the  ordinary  case  of  opening  biddings,  the  property  re- 
mains in  the  same  state  in  which  it  was  at  the  time  of  the 
sale :  but  Mr.  Bourne  having  embarked  his  capital  in  the 
management  of  this  concern,  is  at  least  entitled  to  be  in- 
demnified for  the  expense  he  has  incurred. 

Mr.  Shadwell  and  Mr.  Pemberton  for  Mr.  Thorn. 

Mr.  Rose  for  the  devisees  in  trust  of  Henry  Atten^ 
horoughm 

Mr.  Heald  for  the  defendants  beneficially  interested  in 
the  produce  of  the  sale. 

Mr.  IVeslove  for  the  plaintiffii» 

The  parties  interested  in  the  sale  have  a  right  to  open 
the  biddings ;   Hooper  v.  Goodwin,  (a)      Whether  they 

(«)  Coop.  Ch.  Caaet  »5. 
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apply  in  their  own  name^  or  in  the  name  of  another  person^  18^. 

can  make  no  difference.  ^ 

Williams 
v. 

The  Lord  Chancbllor.  Attbnboeough. 

This  being  a  motion  to  open  the  biddings^  Mr.  Bourne 
must  be  considered  as  the  person  at  present  entitled  to  the 
purchase;  considering  him  therefore  as  the  purchaser^  the 
true  question  is^  whether  Iiaving  regard  to  the  nature  of 
the  property,  and  the  manner  in  which  it  has  been  treated 
in  the  Master's  office,  together  with  all  the  circumstances 
of  the  case,  the  biddings  ought  to  be  opened;  I  say,  having 
regard  to  the  nature  of  the  property,  because  it  has  been 
solemnly  determined  in  this  Court,  that  the  sale  of  a  col- 
liery is  not  like  the  sale  of  a  landed  estate,  and  that  a  pur- 
chaser under  the  decree  of  this  Court,  is  not  entitled  to  call 
for  an  account  of  the  profits  of  a  colliery  from  any  particular 
quarter  day,  as  upon  the  sale  of  a  landed  estate  he  is  en- 
titled to  do.  (a)     Collieries  and  landed  estates  are  quite 
different  in  the  contemplation  of  this  Court;    a  colliery 
being  always  considered  as  a  trade,  the  profits  accruing 
from  day  to  day  as  in  all  trading  concerns.    There  are  de- 
ciaons  of  Lord  Hardtoicke's  to  that  effect,  where  he  held 
that  a  biU  would  lie  for  an  account  of  the  profits  of  a  col- 
liery, although  for  an  account  of  the  rents  and  profits  of 
real  estate  no  bill  could  be  maintained.     With  reference  to 
opening  the  biddings,  the  nature  of  the  property  forms 
a  very  material  consideration.    Land  generally  speaking 
keeps  pretty  nearly  to  the  siune  value,  although   there 
may  indeed  be  accidental  changes  in  the  value  of  land 
from  temporary  causes :  but  collieries  are  liable  not  only 
to  fluctuations  in  value,  but  to   destruction;    they  are 
like  land  in  a  country  liable  to  earthquakes.     The  case 
of   Wrm  y.  Kirton  is  a  remarkable   illustration  of  the 
principle  winch  ought  to  govern  the  resale  of  collieries.  On 

(«)  Wren  v.  Khrimt,  8  Tet.  hWL 


r. 
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1823.         the  first  fide  in  diat  case  a  colliery  was  sold  fot  2d,000/., 
the  Court  opened  the  biddings^  as  it  tutned  out^  for  a  fic- 
titious bidder.  The  consequence  was,  the  property  fell  first 
AmnBomovGu.  ^  12,000/.,  then  to  6000/.,  and  although  it  was  ultimately 

sold  for  15,000/.,  there  might  have  been  a  loss  of  the  difier- 
ence  between  23,000/.  and  6000/.,  and  there  was  an  actual 
loss  of  the  diffisrence  between  23,000/.  and  15,000/.  Such 
is  the  species  of  this  property,  that  it  is  almost  impossible 
for  the  Court  to  model  the  security,  to  be  given  by  the  per- 
son applying  to  opto  the  bi  dmgs,  in  such  a  way  ds  to 
avoid  the  possibility  of  loss ;  a  deposit  of  10/.  or  20/.  per 
eent.  damiot  be  stifficient,  for  in  many  cases  it  will  evi- 
dently be  better  to  forfeit  the  deposit,  than  to  take  the 
property,  betteit  to  forfeit  1000/.,  than  to  take  a  property 
which  m^  siMk  in  the  proportion  stated  from  the  case  of 
tFrm  V.  KittM.  Again,  upon  a  resale  of  the  property, 
the  pmrcbaser  may  be  tired  of  his  bargain  before  he  haa 
completed  his  purchase,  and  although  it  is  true  that  the 
Court  may  compel  the  final  bidder  to  pay  the  money,  the 
p]*oc^8s  is  such,  that  in  a  great  many  cases  it  is  more  for 
iihe  intere^  of  the  veildors  to  abandon  the  bargain,  than 
to  put  in  force  the  process  of  the  Court.  FVom  these  con- 
siderations it  has  always  appeared  to  me,  that  where  the 
subje^  of  a  sale  is  a  colliery,  a  trade  of  so  very  hazardous 
^  nature,  Ih  which  there  is  alvrays  such  a  vast  deal  of 
dpeeulation,  and  sucli  a  great  number  of  speculators,  you 
cannot  apply  the  same  rules,  which  are  applied  to  pur- 
dhasers  of  landed  estates.  The  property  is  liable  to  such 
variations  in  value  ih  very  short  intervals,  the  blasting  of  a 
mine,  or  any  other  accident,  even  a  change  in  the  markets^ 
or,  to  take  an  instance  at  Che  present  moment,  the  stoppage 
of  a  navigation  by  ff  ost,  may  make  such  a  ditference  in  the 
eoorse  of  a  We^k,  that  in  all  these  cases  it  is  the  duty  of 
the  Court  to  dOiisidef,  as  fbe  P'ice'dhcmcellor  appears  to 
have  done  tfei^  fully  aiid  propftrly  ini  Syson^s  ca^,  not 
what  the  particular  interest  of  the  suitors  in  any  particular 
cause  woi^d  require  fct  tikdr  adfantage,  but  what  the , 
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general  principle  ought  to  be^  with  reference  to  the  general         i  Mi* 
benefit  of  the  general  siators  of  the  Court.  >^V^/ 

WllilAAitt 

When  ThoriiB  case  came  on  before  the  Vice-  Chancellor ,  AttMHggteowmi 
he  seemfl  to  have  Jost  sight  of  the  principle  which  he  had 
laid  down  in  Sy son's  case^  and  to  have  thought  that  2%or9fy 
if  he  was  a  bmiajide  bidder,  had  some  sort  of  right  to  op^i 
the  biddings.   Now  no  one  can  be  said  to  have  any  right  to 
open  the  biddings,  since  it  is  always  in  the  discretion  of 
Ae  Court  to  grant  the  application  or  refuse  it.    The  ques- 
tion is,  not  whether  the  person  appljring  is  a  bona  Jide 
bidder,  but  whether  regard  being  had  to  the  nature  of  the 
property,  the  circimistances  of  the  case,  and  the  general 
interest  of  the  suitons  of  this  Court,  not  the  interest  of 
purchasers  in  the  Master's  office,  so  much  advantage  is 
held  out  as  to  induce  the  Cotu*t  to  open  the  biddingiu 
l>iiring  a  period  of  nearly  half  a  century  which  I  hove 
passed  in  this  Court,  and  in  which  Lord  Apsley,  Lord 
Thurlow^  the  Lords  Commissioners,  with  Lord  Loughbo^ 
rough  at  their  head,  then  Lord  Loughborough  as  chandel- 
lor,  and  after  him  the  Lords  Commissioners,  with  Lord 
C.  B.  Eyre  at  thdr  head,   have  presided  here^  I  have 
beard  one  and  all  of  them  lament^  that  the  practice  of 
opening  biddings  was  eVer  introduced.    I  confess  that  I 
have  great  doubts  myself  upon  the  subject :  but  aft^r  a 
practice  so  long  established  it  is  not  for  me  to  disturb  it* 
Tins  method  however  of  authorising  partks  to  bid  at  tb^ 
sak  is  quite  modem,  and  requires  a  great  deal  of  eonsider*- 
ation,  as  there  can  be  little  doubt  that  it  has  the  efiect  of 
damping  the  sale ;  so  highly  did  Lord  Kenyon  disapprove  df 
parties  interested  in  the  sale  bidding  by  themselves  or  their 
agents,  that  if  there  was  a  suspicion  that  any  agent  on  tbt 
part  of  the  vendor  had  been  bidding  in  the  Master'^  office^ 
he  would  not  oforee  tha  exeMlioB  of  the  cmrthictg 

There  is  another  view  dt  tUs  ease  taisen  by  Mr«  Jlgof 
wl^di  ia  Mtitled  to  ik  great  deal  of  utight^  bow&rtiiMo 
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18iS.         parties  may  be  considered  by  their  agents  to  have  been 

present  at  the  sale.    The  Court  indeed  has  not  adopted  it 
Williams 

^  as  a  universal  rule,  that  the  biddings  shall  not  be  opened  in 

Attbhborouoh.  favour  of  parties  who  are  present  at  the  sale :  but  that  cir- 
Theruleisnot  cumstance  undoubtedly  furnishes  a  very  strong  objection 
b-HH-^^^  *^*'  ^  *®  interference  of  the  Court.  The  case  of  Goodwin  v. 
not  be  opened  in  ^^^^i  ^  which  a  residuary  legatee  was  allowed  to  open 
favour  of  parties  the  biddings,  has  been  cited  in  argument.  There  can  be 
present  at  the     no  doubt  at  this  time  of  day  that  a  residuary  legatee  may 

„  ' .  J       ,        become  the  purchaser  of  an  estate  sold  in  the  Master's 
Residuary  lega-  ^ 

tee,  tenant  for  office,  so  may  a  tenant  for  life,  or  the  owner  of  a  rever- 
life,  or  rever-  sionary  interest:  but  if  the  matter  were  res  Integra  I 
sioner,  may  be-  should  have  great  doubts  whether  they  ought  to  be  allowed 
chaser  of  an  ^  ^^  *^  ^  ^'^^  thereby  frequently  contrive  to  buy  the  fee 
estate  sold  in  the  simple  at  a  rate  at  which  no  one  else  could  get  it ;  from 
Master^s  office,     their  knowledge  of  the  property  they  stand  nearly  in  the 

same  situation  as  trustees,  who  are  excluded  on  this  ground 

from  bidding  for  trust  property^ 

In  this  case  upon  the  second  sale  Mr.  Bourne  became  the 
purchaser;    and  as  the  purchase  could  not  be  confirmed 
for  a  considerable  time,  it  became  absolutely  necessary  to 
take  into  consideration  who  should  have  the  intermediate 
management.  It  was  finally  agreed  that  Mr.  Bourne  should 
work  the  colliery  under  the  superintendence  of  the  trustees;. 
it  would  have  been  folly  in  the  purchaser  if  he  had  not 
insisted  on  having  in  some  measure  the  management :  for 
if  between  the  day  of  bidding,  and  the  confirmation  of  .the 
purchase,  the  value  of  the  mine  had  fallen^  from  some  acci- 
dental cause  injurious  to  the  working,  from  some  rival 
coalmine,  or  a  destructive  inundation;  still  if  the  title  had 
been  completed  at  the  time  his  report  was  confirmed,  he 
would  have  been  compelled  to  take  the  property.  Without 
entering  into  the  question  in  this  case  whether  the  manage- 
ment has  been  advantageous  or  disadvantageous,  let  us 
6iqipose  that  the  management  has  been  advantageous^ 
nobody  can  deny  that  to  discharge  a  purchaser  under  such 
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circumstances,  upon  giving  him  his  costs  merely,  without  18*3. 

makinc:  some  allowance  for  the  expense  incurred  in  the       _ 
management,  would  be  treatuig  him  in  a  way  very  detri-  ^ 

mental  to  the    gmeral   interest  of  all  those    who   have  Attbmboeouob* 
collieries  to  dispose  of  through  the  intervention  of  this 

m 

Court. 


If  the  case  turned  upon  TTiorn's  being  a  bonajine  bid- 
der there  must  have  been  further  enquiry  :  but  I  have  said 
quite  enough  to  shew,  that  regard  being  had  to  the  nature 
of  the  property,  these  biddings  ought  not  to  be  opened. 
You  cannot  lay  down  rules  which  would  be  generally  mis- 
chievous, in  order  to  give  a  benefit  to  particular  individuals. 
It  is  probable  that  if  Thorn  is  a  bona  fide  bidder,  he  may 
not  be  intended  by  these  parties  to  become  the  final  bid- 
der.   At  all  events  it  may  turn  out  that  somebody  else  will 
bid  more, — ^then  how  is  the  security  to  be  managed  ?  The 
deposit  of  the  whole  money  will  not  secure  us  from  the 
possibility  of  a  loss,  because  if  there  is  one  person  who  bids    The  pertoa  who 
more,  Thorn  will  be  discharged,  and  his  deposit  can  never  ^P®"*.       *  ' 
be  made  a  security  for  such  subsequent  bidder.     In  that  charged  if  he  if 
case  of  Wren  v.  Kxrton  the  Court  was  disposed  to  open  outhid  at  the 
the  biddings,  if  security  was  given  to  answer  the  difierence  '•■•^*" 
between  the  produce  of  the  resale  and  the  15,000/. :  but  it 
is  extremely  difficult  to  manage  the  security  imless  the 
whole  money  is  paid  into  Court,  to  remain  in  Court  as  a 
pledge  that  the  next  purchaser  shall  perform  his  contract. 

The  order  of  the  Fice- Chancellory  directing  the  biddings 
to  be  opened,  was  discharged. 
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January  3}  f  

mruary  5  &7.  WTTHY  V.  COTTLE. 

pon  a  motion    fT^HIS  was  a  suit  for  the  specific  performance  of  an 
for  a  reference         ■  ^  r«i 

of  title  where       "^    agreement  to  pm'chase  a  life  annuity.    The  anmiity 

the  performance  was  put  up  to  sale  by  public  auction  on  the  15th  of  June 
of  the  contract  is  1821 :  it  was  not  then  sold,  but  shortly  afterwards  the  de- 
other  CTo^nds  ^'^'^^^  agreed  to  become  the  purchaser  according  to  the 
the  Court  will  conditions  of  the  sale  by  auction.  Those  conditions  pro- 
look  into  the       vided,  that  the  purchaser  should  pay  down  a  deposit  of  20 

*he^ *th*^  ^^  ^^^^*  ^  ^^^  ^^  ^^  purchase  money,  and  should  sign 
other  grounds  ^^  agreement  to  pay  the  remainder  on  or  before  the  20th 
aiesuhstantialor  of  July  1821,  and  should  thereupon  have  a  proper  assign- 
friToloas.  9ient  of  the  annuity.    The  defendant  stated  in  his  answer 

ject  of  the  con-  ^^j^**^'^  ^  ^^  ^^l^j  *^  further  insisted  that  time  was 
tract  was  a  life  ^^  ^  essence  of  the  contract,  and  that  inasmuch  as  for 
viaoitjt  and  th«  tbe  reasons  stated  in  the  answer,  the  plaintiff  did  not  shew 
«J!Sfk!r»  «*  *  B^^  ^^^  marketable  title  to  the  annuity,  according  to 
ma  iaf  tlie  es-  ^^  conditions  of  sale,  before  or  on  the  20th  of  July  1821, 
senceof  tb^  oon-  or  before  the  filing  of  the  bill,  he  was  not  bound  to  perform 
toact,  a  motion    the  agreement. 

for  a  reference 

to  the  Master 

upon  the  title  Upon  the  coming  in  of  the  answer,  a  motion  was  made 

was  refused.         before  the  Fice^Chancellor  for  a  reference  to  the  Master 

upon  the  title ;  and  it  was  contended  upon  the  authority  of 

Boehm  v.  fFood,  (a)  that  although  the  defendant  resisted 

tbe  performance  of  the  agreement  upon  other  grounds 

than  mere  defect  of  title,  the  Court  would  look  into  the 

answer  to  see  whether  the  other  objections  were  substantial 

or  fiiyolous.  It  was  insisted  however  by  the  defendant,  that 

as  the  case  did  not  rest  upon  the  question  of  title  merely, 

the  Court  was  precluded  from  directing  the  reference, 

Blyth  V.  Elm/nrsL    The  cases  cited  not  appearing  to  be 

(«)  1  Jac.  &  Walk.  410.      1  Yes.  &  Beam.  l. 
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recondleable,  his  Honour  directed  the  motion  to  be  made 
before  the  Lard  Chancellor. 

Mr.  Sudgen  and  Mr.  SeUm  for  the  plaintiff 

Insisted,  that  by  the]  inspection  of  the  record  it  would 
appear,  that  time  could  not  be  of  the  essence  of  the  con- 
tract ;  and  relied  upon  JBoekm  v.  Wood. 

Mr.  Hart  and  Mr.  Stuart  for  the  defendant, 

Distinguished  the  present  case  firom  that  of  Boehm  y. 
fFoodf  inasmuch  as  there  it  was  clear  from  the  circum- 
stances that  time  was  not  of  the  essence  of  the  contract : 
but  that  upon  the  sale  of  a  life  annuity,  or  a  reversionary 
interest,  delay  for  one  or  two  years  was  of  the  utmost 
ipiportance. 

The  Loap  CHANqBuoa. 
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18S5. 


WlXH¥ 

V. 
COTTt#» 


The  rule  which  has  been  adopted  of  late  years,  to  dirsot 
a  reference  to  the  Master  in  the  first  instance  upon  th^ 
question  of  title,  does  not  prevail  where  the  performance 
ia  resisted  on  other  grounds:  but  when  the  Court  has  got 
Uie  length  oi  deciding  that,  it  will  take  great  care  to  look 
into  thi^  answer,  for  the  purpose  of  seeing  whether  those 
other  grounds  are  substantial  or  frivolous.    With  respeot 
to  time  being  made  of  the  essence  of  a  contract,  there  has 
been  a  great  diversity  of  opinion :  but  it  has  never  be^ 
^eniod,  that  the  property  sold  may  be  of  sucb  i^  nature;,  aa     The  nature  of 
to  iqake  time  of  the  essence  of  the  contract,  althougb  the  the  property  sold 
contract  does  not  contam  one  smgle  word  about  it.    la  of  ^o«Bencc  of 
that  case  of  Boehm  v.  fFoodj  the  Court  upon  looking  into  a  contract 
the  answer  saw  the  circumstances  upon  which  it  was  con- 
tended that  time  had  been  made  of  the  essence  of  the  con- 
tract, and  thought  that  that  effect  had  not  been  produced : 
but  it  seems  to  me  that  the  nature  of  the  property  may 
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Withy 
r. 

COTTLB. 


make  a  very  material  difference ;  great  consideration  may 
be  due  to  circumstances  in  one  case,  to  which  no  attention 
would  be  paid  in  another.  His  Lordship  concluded  by 
observing  that  he  would  look  into  the  answer. 


The  Lord  Chancellor. 


FebnuTjf  5. 


The  objection  which  has  been  made  to  this  motion  is, 
that  this  is  not  a  case  in  which  the  defendant  puts  the 
matter  upon  the  question  of  title  merely,  but  insists  that 
time  was  of  the  essence  of  the  contract,  and  that  if  a  good 
title  can  now  be  made,  he  is  not  bound  to  take  it.  The 
question  is,  whether  that  suggestion  made  by  the  defend- 
ant will  be  sufficient  to  take  the  case  out  of  the  common 
rule.  It  strikes  me  that  a  great  deal  depends  upon  the 
nature  of  the  property  sold.  If  it  be  property,  which  by 
delay  will  not  be  of  the  same  value  as  at"  the  time  of  the 
sale,  it  forms  a  material  consideration.  In  the  case  for 
instance  of  a  contract  to  grant  an  annuity  for  the  life  of  an 
individual,  if  you  do  not  shew  that  you  can  grant  the 
annuity,  you  prevent  the  party  from  selling  or  dealing  with 
it,  and  in  the  mean  time  the  individual  for  whose  life  the 
annuity  is  to  be  granted  may  die.  It  seems  to  me  that  the 
short  way  of  disposing  of  this  case  will  be,  to  set  the  cause 
down  upon  bill  and  answer,  and  discuss  the  point,  whether 
the  nature  of  the  property  does  make  time  of  the  essence 
of  the  contract. 


On  a  subsequent  day  the  counsel  for  the  phdnliff  having 
stated,  that  the  cause  could  not  be  heard  upon  bill  and 
answer,  the  Lord  Chancellor  said  that  they  must  proceed 
to  a  hearing  in  the  r^ular  course. 
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1833. 


HOWARD  V.  DUCANE.  February  7. 

BY  an  indenture^  dated  the  10th  of  June  1770,  the     A  power  of  ode 
rectory  and  tithes  of  Horsham,  together  with  other  *»d  exchange 

hereditaments,  were  limited  to  the  use  of  Sir  Thomas  7^^  >«»  the 

tmstees  of  a  set* 
Brougldcn  ioc  life,  with  remainder  to  the  use  of  Lady  tlement,  may  bo 

Broughtwi  for  life,  with  remainder  to  the  use  of  all  and  ezereiaed  by  the 


every  or  such  one  or  mare  of  the  younger  children  of  Sir  *"***•«  opon  a 
Thomas  and  Lady  Broughton  as  they  should  jointly  ap-  ^j^^    'th  th  * 
point,  and  in  de&ult  of  such  joint  i^ppointment,  as  Sir  tenant  for  life  of 
TTwmas  Broughton,  if  he  survived,  should  appoint,  and  in  the  settled 
default  of  appointment,  to  the  use  of  all  such  younger  ^'^^ 
children  as  tenants  in  common  m  tail  general,  with  divers  ^^  J^^f 
remainders  over ;  and  a  power  vras  given  ta  Bobert  HUl  such  a  power  it 
and  Charles  Goring,  at  any  time  during  the  lives  of  Sir  i*  declared  that 
TTunnas  and  Lady  Broughton,  and  with  their  consent  and  .     ^^  .   ^ 
direction,  to  be  testified  by  writing  under  their  hands  and  purchaser,  the 
«eals  and  to  be  attested  by  two  or  more  credible  witnesses,  purchase  being 
to  sell  or  exchange  all  or  any  part  of  the  sidd  rectory  "^®  ^^  *^ 

tithes  and  other  hereditaments,  and  the  whole  estate  in  fee  *^.^^  .^  .^ 

'  trustee»  an  ap* 

and  inheritance  therein,  and  it  was  declared  that  when  pointmenttothe 
any  part  of  the  said  premises  should  be  sold,  the  same  tmstee,  in  tnist 

should  thenceforth  be  freed  and  discharsred  from  the  uses  '^'"*  P'*'* 

11        chaser,  if  a  valid 
by  the  said  indenture  declared  thereof;   and  that  then  execution  of  the 

and  from  thenceforth  the  said  indenture,  and  a  fine  therein  power. 

mentioned  to  be  intended  to  be  levied  by  the  said  Sir 

Thomas  and  Lady  Broughton,  and  all  conveyances  and 

assurances  theretofore  made  or  executed,  orat  any  time 

thereafter  to  be  made  or  executed,  of  the  said  rectory 

tithes  and  other  hereditaments  should  be  and  enure,  as  to 

so  much  of  the  said  premises  as  should  be  so  sold,  to  the 

only  use  ttid  behoof  of  the  purchaser  or  purchasers  theceof, 

and  of  fab  her  and  theSr  heirs  respectively  for  ever. 

Vol.  I.  G 
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Howard 
r. 

DUCAKB. 


By  indentures  of  lease  and  release,  dated  the  23d  and 
24th  of  November  1781,  the  release  being  made  between 
the  said  Robert  Hill  and  Charles  Goring  of  the  first  part, 
Charlotte  Wicker  of  the  second  part,  Francis  Weller 
Foley  of  the  third  part,  the  said  Sir  Thomas  Broughton  and 
Dame  Mary  his  wife  of  the  fourth  part,  and  Henri/  Hoyle 
Oddie  of  the  fifth  part,  reciting,  amongst  other  things,  that 
the  said  Henry  Hoyle  Oddie,  on  the  behalf  of  the  sud  Sir 
Thomas  Broughton,  had  agreed  with  the  said  Robert  Hill 
and  Charles  Oaring  for  the  purchase  of  part  of  the  tithes 
belonging  to  the  said  rectory  of  Horsham :  It  was  wit- 
nessed, that  the  said  Robert  Hill  and  Charles  Goring ,  in 
pursuance  and  exercise  of  the  power  in  that  behalf  reserved 
by  the  said  indenture  of  the  tenth  of  June  1770,  with  the 
consent  and  dbection  of  the  said  Sir  Thomas  Broughton 
and  Dame  Mary  his  wife,  testified  by  that  indenture  under 
thdr  hands  and  seals  and  attested  by  two  credible  wit- 
nesses^ did  grant  bargain  sell  alien  release  and  confirm, 
and  the  said  Sir  Tlwmas  Broughton  and  Dame  Mary  his 
wife  did^  in  pursuance  of  every  power  and  authority  en- 
abling them  in  that  behalf,  grant  baigain  sell  release  ratify 
and  confirm^  unto  the  said  Henry  Hoyle  Oddie  and  his 
heirs,  the  said  tithes  bo  agreed  to  be  purchased :  To  hold 
to  the  sud  Henry  Hoyle  Oddie  his  heirs  and  assigns,  to 
the  use  of  the  said  Sur  Thomas  Broughton  and  Henry 
Hoyle  Oddie  their  heirs  and  assigns  for  ever :  but  never- 
theless as  to  the  estate  of  the  said  Henry  Hoyle  Oddie 
his  heirs  and  assigns,  in  trust  for  the  said  Sir  Thomas 
Broughton  his  heirs  and  assigns. 


By  other  indentures  of  lease  and  release,  dated  respec- 
tively the  aOth  and  27th  of  November  1781,  reciting, 
amongst  other  things,  that  the  said  Sur  Thomas  Broughton, 
being  seized  in  fee  simple  of  a  certain  manor  and  other 
hereditaments,  had  proposed  to  nud/^e  an  exchange  thereof 
with  the  said  Robert  HiH  wA  C^les  Goring  for  the 
•aid  rectory  oi  Horsham^  and  spch  of  the  tithes  b^onging 
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thereto  as  were  not  conveyed  by  the  said  last  mentioned 
iMdenture.  The  said  Robert  Hill  and  Charles  Goring  did^ 
in  exercise  of  the  powers  and  authc^ties  reserved  to  them 
by  the  said  indenture  of  the  tenth  of  June  YJIO,  with  the 
-consent  of  the  sidd  Sir  Thomas  and  Lady  Broughton^  tes- 
tified by  the  said  indenture  of  release  under  their  hands 
and  seals^  and  attested  by  two  credible  witnesses,  grant 
bargain  sell  ^  alien  release  and  confirm  to  the  said  Sir 
27unnas  Braughton  and  his  heirs  the  sidd  rectory  and 
tithes :  To  hold  to  the  said  Sir  TTunnas  Braughton  his 
heirs  and  assigns,  in  exchange  for  the  sud  manor  and  other 
hereditaments  thereby  granted  and  released,  by  the  said 
Sir  Thomas  Broughton,  to  the  s^d  Robert  Hill  and 
Charles  Goring  and  their  heirs,  to  the  iises  of  the 
indenture  of  the  tenth  of  June  1770. 


1893. 


Howard 

DUCAVB. 


A  contract  having  been  entered  into  for  the  sale  of  part 
ci  the  tithes,  by  persons  who  derived  the  property  from JSir 
Thomas  Braughton,  the  purchaser  objected  to  the  tide,  on 
the  ground  that  the  sale  to  and  the  exchange  with  Sir 
Thomas  Braughton,  were  not  valid  executions  of  the 
powers  of  sale  and  exchange  vested  in  the  trustees  by  the 
indenture  of  the  tenth  of  June  1770,  inasmuch  as  Sir  Tho^ 
mas  Braughton  was  by  such  last  mentioned  indenture  re- 
quired to  be  a  consenting  party  to  any  sale  or  exchange 
te  be  made  by  the  trustees  under  the  power. 

The  bill  was  filed  for  a  ispecific  performance,  and  the 
cause  was  now  brought  on  for  the  purpose  of  obtaining  tiie 
oinnion  of  the  Court  upon  the  objection  taken  by  the  pur- 
chaser^ 


Upon  the  hearing  another  objection  was  made  to  tiie 
tttie,  tiat  as  the  deed  creating  the  power  dedaxed^  that 
wiien  any  of  the  premises  diould  be  sold,  the  same  should 
be  yested  in  the  purchaser ;  The  appointment  by  the  deeds 
of  the  23d  and  24th  of  November  1781  ought  to  have 

G2 
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1^53.  been  made  to  Sir  Thomas  Broughton,  and  the  power  was 

not  well  exercised  by  appointing  to  Oddie,  to  the  use  of 
Sir  TTiomas  Broughton. 


HtrrARD 

V. 
DUCANR. 


Mr,  Hart  for  the  plaintiff. 

Mr.  Shadtvell  and  Mr.  Blackburn  for  the  defendants. 

The  first  question  to  be  determined  is,  whether,  where  a 
power  of  sale  is  to  be  exercised  with  the  consent  of  a 
tenant  for  life,  a  Court  of  equity  will  allow  the  tenant  for 
life  to  become  the  purchaser.  At  law  no  objection  can  be 
made  to  an  exercise  of  the  power  in  favour  of  the  tenant 
for  life ;  but  in  equity,  quoad  his  consent,  he  is  a  trustee : 
the  Court  will  not  allow  him  at  the  same  time  to  be  trustee 
and  cestui  que  trust.  There  has  been  no  judicial  decision 
upon  the  point :  but  in  1801,  upon  a  transaction  similar  to 
the  present  in  which  Lord  Sefton  was  concerned,  it  was 
proposed  to  pass  an  act  of  parliament  to  meet  the  difficulty, 
and  the  Judges  Sir  Archibald  Macdonald  and  Baron 
Hbthamyto  yvhom  the  act  was  referred,  thought  that  there 
was  no  occasion  for  it.  (a)    Your  Lordship  has  often  ex- 

(a)  Mr.  ShadweU  has  Icindlj  indentures  of  lease  and  release 
furnished  the  Editors  with  a  note  dated  the  1 1th  and  islh  of  Juiy 
of  the  certificate  returned  by  the  1800,  by  which  certain  parts  of 
Judges  to  the  House  of  Lords  in  the  estates  comprised  in  the 
this  case.  former  indentures  were  con- 
veyed to  Lord  Stfion^  in  ex- 
After  setting  forth  certain  in-  change  for  other  estates  con- 
dentures  of  lease  and  release,  veyed  by  him  to  the  uses  of  the 
dated  the  11th  and  18th  of  Fe-  settlement ;  and  after  stating  that 
hruary  1796,  by  virtue  of  which  Lord  S^on  having  since  the  said 
lord  SefUm  was  tenant  for  life  of  .  exchange  contracted  for  sale  of 
the  estates  therein  comprised,  various  parU  of  the  estates^re- 
and  which  contamed  a  power  of  ceived  by  him  in  exchange, 
sale  and  exchange  to  WUUam  doubts  had  arisen  whether  the 
Lord  Craven  and  John  Charles  power  of  exchange  so  entrusted 
Crewlcf  and  also  certain  other  by  the  said  marriage  settlement 


CASES  IN  CHANCERY. 


85 


pressed  disapprobation  of  tenants  for  life  being  permitted 
to  purchase  the  settled  estates. 

There  is  another  objection  to  the  title. — ^The  deed  de- 
clares that  upon  payment  of  the  purchase  money  the  pro- 
perty sold  shall  be  vested  in  the  purchaser.  The  power 
can  be  executed  at  law  only  by  adhering  to  the  letter;  the 
trustees  in  this  case  had  not  the  legal  estate^  they  were 
merely  donees  of  the  power ;  the  consequence  is^  that  the 
execution  of  the  power  operates  as  an  appointtient  to 
Oddie  of  the  legal  estate ;  Oddie  is  an  agent  merely^  and  the 
power  therefore  is  not  well  executed  at  law. 


18)3. 


Howard 

DlU6AV«» 


The  Lord  Chancellor. 

The  cases  in  which  I  have  expressed  my  disapprobation 
of  tenants  for  life  having  been  permitted  to  purchase  the 


was  exerciaaUe  by  the  said  trust- 
ees, JFUliam  Lord  Craven  and 
John  CharUi  Crowle^  on  an  ex- 
Chan^  with  Lord  Srflon,  in  re- 
spect of  his  being  tenant  for  life 
of  tiM  settled  estates  so  made  ex- 
changeable. 

The  certificate  proceeds  in  the 
following  words. 

We  have  pemsed  and  signed 
the  bill  annexed  I  and.  we  think 
the  bill,  if  foi  the  purpose  there- 
in expressed  any  bill  should  be 
deemed  necessary,  is  proper.  But 
we  snbmit  it  as  our  opinion  to 
your  Lordships,  that  the  doubt 
wluch  » the  eaaso  oi  petitioning 
for  the  bill  is  not  well  founded, 
tbcrafoc»  that  Mio  bill  U  umb0- 
ccssarj. 


And  we  submit  it  to  your 
Lordships  that  the  passing  of 
such  a  bill  may  cause  a  great 
prejudice  to  numerous  titles 
under  executions  of  powers  of 
salo  and  exchange  of  a  similar 
kind. 


Signed, 


iAacBD.  Macoonald< 


CB.  HOTHAM* 

JprU  27ih  1801. 

By  a  letter  annexed  to  the 
forqsoing  note  it  is  stated,  that 
the  Judges,  to  whom  this  bill 
wap  referred,  having  been  struck 
with  the  importance  of  the  ques- 
tion raised  upon  the  power  of 
exchange,  delayed  signing  their 
report  till  they  had  a»  oppor- 
tbnity  of  cimBMlling  the  other 
Jli^gfs  upon  the  subject  \- 
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1823. 


Howard 
DucAirK* 


settled  estates^  have  been  cases  where  the  property  has 
been  sold  under  the  directions  of  this  Court ;  when  a  sale 
takes  place  in  the  Master^s  office,  the  tenant  for  life  is  the 
only  person  who  knows  any  thing  about  the  value  of  the 
estate^  and  he  therefore  buys  at  a  great  advantage :.  but 
there  is  a  diflbrence  between  that  case  and  the  present;- 
for  here  the  consent  of  the  tenant  for  life  is  not  all  that  ia 
necessary,  there  must  be  a  diligent  attention  on  the  part  of 
the  trustees  to  see  that  they  get  a  reasonable  price.  There 
may  undoubtedly  be  cases  in  which  more  may  be  obtained* 
from  the  tenant  for  life  than  from  any  other  person,  and  if 
practice  has  sanctioned  such  transactions  as  the  present^ 
I  am  sure  I  will  not  disturb  them« 


With  respect  to  the  second  point,  there  is  nothing  in  the 
nature  of  such  a  power  as  this  to  prevent  one  man  from 
becoming  a  purchaser  in  trust  for  another ;  and  considering 
Mr.  Oddie  as  the  purchaser,  it  does  not  appear  to  me  to  be 
any  objection  to  the  execution  of  the  power,  that  the  parties 
have  thought  proper  to  put  upon  the  instrument  a  declara- 
tion of  trust  for  the  person  for  whose  benefit  he  is  a  pur- 
chaser. It  appears  to  me  to  make  no  difference,  whether 
the  purchaser  chooses  to  execute  a  declaration  of  trust  by 
the  same  instrument^  or  by  another  instrument. 


From  the  way  in  which  the  two  Judges  put  their 
opinion  upon  the  case  before  the  House  of  Lords  I  think 
they  must  have  proceeded  upon  the  practice  of  convey- 
ancers ;  and  if  the  practice  was  in  fovour  of  such  transr 
actions  before  the  Judges  certified,  and  contmued  so  for 
some  time  afterwards,  I  vnll  not  unsettle  it  upon  any  sub- 
sequent doubts  which  may  have  been  entertained.  I  should 
have  said  originally  that  it  would  not  do :  but  whatever 
other  people  may  say  upon  the  subject^  I  think  that  the 
practice  of  conveyancers  has  settled  a  great  deal  of  law^ 
and  if  we  have  got  no  further  than  this,  that  the  antecedent 
practice  has  been  doubted,  I  should  be  disposed  ta  abide 
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by  that  antecedent  practice.  I  put  this  case  therefore  on 
the  practice  of  conveyancers^  and  after  the  abuse  which  I 
have  heard  at  the  bar  of  the  House  of  Lords  and  elsewhere 
iip<m  that  subject,  I  am  not  sorry  to  have  this  opportunity 
of  stating  my  opinion  that  great  weight  should  be  givea 
to  that  practice. 


87 


1835. 


Howard 

V. 

DucAjia* 


BiUXJH  V.  SYMES. 


t^9. 
November  4» 

1889. 
Fehruetif  6, 7. 

IN  the  month  of  January  1814,  the  plaintiff  employed      A  solicitor  has 
the  defendant  as  her  steward,  for  the  purpose  of  re-  "<>  l"*"*  "P®1  **"♦ 
.  .       ,  .  J  •  4.     J-  J  •       1.      will  of  his  client, 

ceivmg  her  rents,  and  supermtending  and  managing  her  .nj  cannot  re- 
estates.    The  defendant  continued  in  the  service  of  the  fuse  to  produce 
plaintiff  till  the  month  of  April  1822,  and  during  the  a  deed  executed 

period  of  his  employment  as  steward,  he  also  transacted  ,7  7®  ^  *°* 

,  his  nvoar,  con« 

the  plaintiff's  pecuniary  business,  received  and  paid  money  i^injn*  a  reserf- 

on  her  account,  and  acted  as  her  solicitor  and  confidential  ation  of  a  life 

agent  in  all  her  aflfeirs.  interest,  and  a 

.   power  of  raifoc^ 

lion. 
The  bin  stated,  that  the  defendant  had  got  into  his  pos-      where  a  deed 

session  all  the  titie  deeds  relating  to  the  plaintiff's  estates^  is  sought  to  be 
that  he  had  taken  advantage  of  the  confidence  reposed  in  *^?^^^*J^* 
him,  and  had  fraudulently  and  improperly  induced  the  uUed  to  have  it 
plaintiff  to  make  a  will,  containing  a  disposition  in  his  produced,  and 
fiivour,  and  to  execute  a  deed,  by  which  part  of  her  estates  *^®  defendant 
were  conveyed  to  him :  that  he  retained  the  will  and  deed  production  uDon 
in  his  possession,  and  had  procured  f^om  the  plaintiff  cer-  the  ground  of 

tain  bonds  for  securing  siuns  which  he  alleged  to  be  due  1^- 

In  a  suit  insti« 

toted  against  a  solicitor,  who  bad  also  acted  in  tiie  ci^acitj  of  steward,  for  an  account 

and  for  delivery  of  title  deeds,  the  Court  upon  motion  ordered  the  deeds  to  be  delivered 

np  to  the  plaintiff,  upon  payment  into  Court  of  so  much  of  the  balance  claimed  bj  tho 

answer  as  wis  not  covered  by  any  security. 


v» 


Balob 
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183S.  to  him^  and  after  charj^ng  that  at  the  time  when  the  said 
bonds  were  executed,  the  accounts  of  the  receipts  and  pay- 
ments of  the  defendant  on  account  of  the  phundff  had  not 
been  audited,  and  that  the  sums  mentioned  in  the  bonds 
were  not  due  from  the  plaintiff.  The  bill  prayed,  that  the 
defendant  might  be  decreed  to  deliver  up  to  the  plaintiff 
the  title  deeds  relating  to  her  estates;  that  an  account  might 
be  taken  of  the  rents  and  other  sums  of  money  received  by 
the  defendant  on  account  of  the  plaintiff;  and  that  the  sud 
will  and  deed  might  be  declared  to  have  been  improperly 
and  fraudulentiy  obtained,  and  might  be  delivered  up  to 
be  cancelled. 

The  defendant  by  his  answer  stated,  that  upon  the 
balance  of  his  receipts  and  pajrments  he  had  generally 
been  in  advance  to  the  plaintiff,  during  the  period  of  his 
emplojrment  by  her,  and  that  he  had  on  several  occasions 
delivered  to  the  plaintiff  statements  of  his  receipts  and  pay- 
ments on  her  account,  upon  the  settiement  of  which,  the 
plaintiff  had  acknowledged  the  balance  to  be  in  his  favour, 
and  had  executed  bonds  to  secure  the  amount  which  was 
found  to  be  due  from  her.  The  answer  then  set  forth  the 
bonds  executed  by  the  plaintiff  to  the  defendant  upon  the 
settiement  of  accounts,— -one  of  such  bonds,  dated  the  lltb 
QiJanuary  1615,  secured  to  the  defendant,  in  addition  to 
the  money  alleged  to  be  due  to  ^im  at  the  time  of  its  exe- 
cution on  the  balance  of  his  accounts  with  the  plaintiff,  a 
further  sum,  also  alleged  to  be  due  to  him  from  the  plain- 
tiff's late  brother,  and  with  which  it  was  stated  by  the 
answer  that  the  plaintiff  had  consented  to  be  charged. 
Another  of  such  bonds^  dated  the  21st  May  1817^  secured  to 
the  defendant  the  money  all^;ed  to  have  become  due  to  him 
since  the  settiement  of  his  last  account  with  the  plaintiff, 
and  also  his  costs  as  the  plaintiff's  solicitor  up  to  that  time  \ 
and  the  other  of  sndi  bonds,  dated  the  Ist  of  Jnvewtry 
1818,  secured  to  the  defendant  the  money  alleged  to  have 
become  due  to  him  since  the  setti^nent  of  hia  account  with 
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fhe  plaintiff  on  the  21st  of  Majf  1817,  and  also  a  sum  I8i9. 
of  2000/.  by  way  of  gift  or  reward  for  his  services  to  the 
plidntiff  and  her  family*  The  answer  also  stated  that  the 
sum  of  356L  lis.  l(Lj  or  thereabout^  had  become  due  to  Syuma> 
the  defendant  from  the  plaintiff  on  the  balance  of  the  a<v 
count  since  the  last  settlement  $  and  it  further  appeared  by 
the  answer  that  the  plaintiff  had  on  the  21st  of  Ma;/  1817> 
executed  a  deed,  by  which  she  released  the  defendant  from 
aU  demands  up  to  that  time,  and  that  she  had  secured  to 
the  defendant  by  a  bond  .«^d  ^omissory  note  the  payment 
of  a  sum,  which  it  was  all^;ed  that  he  had  advanced  to 
another  person  upon  her  credit*  The  answ^,  after  further 
stadng  that  the  plaintiff  was  a  single  woman,  advanced  in 
years,  without  any  near  relations,  and  that  in  the  month 
of  June  1819,  being  desirous  to  make  a  settlement  of  her 
property,  and  being  undetermined  in  what  manner  to  dis- 
pose of  it»  she  consulted  the  defendant  on  the  subject,  and 
that  the  defendant  then  named  to  her  several  persons  to 
whom  die  was  most  nearly  related,  but  that  she  did  not 
approve  of  the  persons  so  named  to  her,  and  suggested  that 
she  might  as  well  give  her  property  to  the  defendant,  as  to 
any  other  person,  went  on  to  state,  that  on  the  13th  of 
August  1819,  the  plaintiff  duly  executed  certain  indentures 
of  lease  and  release,  by  one  of  which  indentures  of  release 
she  omveyed  to  the  defendant  an  estate^  called  the  Farm 
Estate,  and  certain  oth^r  property^  in  trust  for  hersdf  ibr 
life,  and  after  her  death,  in  trust  for  the  defendant,  with 
a  proviso  enabling  her  to  revoke  the  indenture  by  deed  or 
will ;  and  by  the  other  of  which  indentures  of  release,  she 
conveyed  her  other  property  to  the  uses  therein  mentioned: 
After  referring  to  these  indentures  in  the  usual  manner,  the 
answer  further  stated,  that  in  conseqiience  of  the  plaintiff 
not  having  then  detemuned  to  whom  she  should  ^ve  the 
property  comprized  in  the  second  menticmed  indenture  of 
release,  the  names  were  not  inserted  in  that  indenture  at 
the  time  of  its  execution,  and  that  afterwards,  on  the  6th 
of  Ihomier  1819^  the  pkdntiff  having  fixed  upon  tibeper- 
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182S*  son  to  whom  she  would  give  the  said  last  mentioned  pro>- 
perty,  directed  the  defendant  to  get  new  deeds  drawn-  for 
the  purpose  of  conveying  the  same  to  her  own  use  for  life^ 
and  subject  thereto^  and  to  the  payment  of  her  funeral  and 
testamentary  expenses  debts  and  legacies^  to  the  use  of  the 
person  so  fixed  upoa  by  her^  and  at  the  same  time  in- 
structed the  defendant  to  have  her  will  prepared^  under 
which  it  Appeared  that  the  defendant  was  residuary  lega- 
tee ;  and  after  stating,  that  the  said  last  mentioned  deeds 
and  the  said  wiU  were  accordingly  prepared,  and  were 
executed  by  the  plaintiff  on  the  14th  of  January  1820,  hnd 
that  the  same  were  retained  by  her  in  her  own  custody 
until  the  6th  of  December  1821,  when  she  delivered  them 
to  the  defendant,  for  the  purpose  of  being  shewn  to  a  per* 
son  who  was  expected  to  lend  her-  money  on  being  satis- 
fied that  she  had  made  a  provision  for  the  payment  of  her 
debts }  and  further  stating,  that  all  the  said  dee<k  and  the 
sidd  will  were  conformable  to  the  inslaructions  of  th^  pldn- 
ti£^  and  to  her  wishes  with  regard  to  the  disposition  of  her 
property  after  her  death,  and  that  they  were  read  over  and 
explained  to  the  plaintiff  previous  to  the  execution  thereof; 
the  def^idant  stated,  that  he  had  for  forty  years  been 
employed  by  the  plaintiff  and  by  other  members  of  her 
family,  and  that  he  had  on  several  occasions  rendered  to 
them  many  important  services;  and  after  admitting  that 
he  was  in  the  possession  of  the  will  of  the  plaintiff,  of  the 
said  several  deeds,  and  of  a  great  number  of  other  deeds 
and  writings  belonging  to  the  pktintifi^  and  that  he  had 
got  the  same  into  his  possessoon  in  the  course  of  exercising 
the  office  of  steward  for  the  jdaintiff,  and  otherwise  acting 
as  her  agent,  the  defendant  submitted,  that  he  was  entided 
to  a  lien  on  the  same,  for  securing  the  pajrment  of  what 
was  due  to  him  from  the  plaintiff,  and  that  he  ought  not 
to  be  called  upon  to  part  with  the  possessipn  thereof  titl 
such  payment  was  made. 

A  motio9  was  ma4e  by  tbie  plaintiff^,  that  the  defoniant 
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miglit  Ibrthmth  prodace  and  leave  in  the  hands  of  his         IS^S. 
deik  in  Court  for  the  purpose  of  inspection^  the  several 
deeds  stated  to  have  been  executed  on  the  19th  of  Augusi  ^^ 

1819,  and  the  Hth  of  January  1890,  together  with  the         Symss* 
win  of  the  phuntiff,  and  the  other  deeds  belonging  to  her, 
which  were  admitted  by  the  defendant  to  be  in  his  pos- 
session. 

Mr.  Harty  Mr.  Shadwetl,  and  Mr.  Swanstan,  in  support 
of  the  motion 

Contended,  that  the  lien  of  the  defendant  could  not  be 
aflfected  by  the  production  required,  and  that  the  acceptance 
of  securities  superseded  the  lien,  CoweU  v.  Simpson*  (a)* 
That  the  deeds  were  by  reference  incorporated  into  the 
answer,  and  that  where  it  is  the  bbjectof  a  suit  to  impeach 
a  deed,  the  defendant  cannot  refose  to  produce- it,  Bm:k^ 
ford  V.  WUdmxm.  {b) 

Mr.  Heaid  and  Mr.  Bickersteth  for  the  defen&nt 

Consented  to  the  production  of  the  will,  and  of  the  deeds 
stated  in  the  answer  to  have  been  executed  by  the  plaintiff 
in  August  1819  and  January  1820 :  but  resisted  the  pro- 
duction of  the  other  deeds,  on  the  ground  that  the  balance 
wfaidi  had  become  due  to  the  defendant  since  the  last 
settlement  of  accounts  was  not  covered  by  any  security^ 
and  that  he  had  therefore  a  li^i  in  respect  of  it. 

The  Lord  CHANcsLLcm. 

It  is  no  uncommon  thing  to  reflect  upon  persons  who 
have  framed  deeds  and  wills  in  their  own  favour,  but 
although  it  seems  to  me  that  the  framing  of  such  instru- 
ments is  a  transaction  in  which  gentlemen  ouj^t  not  to 

<s)  IS  Yes.  S7S«  (*}aK4SB. 
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18fl.         employ  themselves,  I  by  no;  means  ooocur  ii^  the  opfaiioa  o£ 

Mr.  Justice  BuUer,  ;\Yho  in  a  ca^  firom  Wmehester  ccm- 

^  sidered  that  drcmnatance  as  ahnost  deci3ive  evidence  of 

STIII&        firaad.  (a)   The  nature  of  the  transaction  depends  wjfm  the 

circumstances  of  the  cas^,  ,aad  cle^}y  ti^nits  of  explan^ 

Where  a  client  tion<    Where  a  person  executes  a  deed  in  &vour  of  her 

.    ^          ^        solicitor,  and  reserves  to  herself  a  life  interest  and  a  power 
in  favour  of  a  ' ^  ^      ^ 

solicitor,  reserv-  ^^  revocation,  it  is  quite  impossible  for  the  solicitor  to  re- 
ing  a  life  interest  fii^  to  produce  the  deed ;  it  is  h}s  duty  to  leav^  a  counter- 
andapowerofre-  part  of  it  m  the  hands  of  his  cUent.  In  si^  a  case  na 
duty  of  the  so-  ^^^sent  can  be  required,  and  I  will  not  establish  such  a 
licitor  to  leave  a  doctrine  as  that  consent  is  necessary ; .  ao  with  respect  to  a 
counterpart  of  YnXij  an  instrument  whiqh  may  be  altered  even  in  articula^ 
hands  of  the  ''•^^^i  Mid  on  which  a  spUcitor  can  tove  no  lien,  (b) 
client. 

Notwithstanding  the  Court  Of  King's  fiencb  has  ex-* 
pressed  a  doubt|  wheth^  my  decimn  waa  right  in  the  ca^e 
Solicitor's  lien  of  Cowell  v.  StrnpsoUy  I  still  entertain  the  opinioil^  that  an 
is  ^perseded  by  attorney  who  takes  a  security  abandons  his  lien.    That 
ngasecuniy.  Jq^j^jJ^^  however  will  not  apply  to  lums  which  are  not 
covered  by  the  security,  and  as  to  those  sums  therefore  the 
lien  must  be  considered  to  remain.    Ttiere  is  a  peculiar 
circumstance  in  this  case  which  was  adverted  to  in  argu- 
ment, that  some  of  t^e  deeds  were  delivered  to  the  defend- 
ant for  the  purpose  of  shewing  to  seme  person  that  the 
]dainti£F  had  made  a  provision  for  her  debts ;  now  although 
where  deeds  are  delivered  for  the  purpose  of  conducting  a 
suit,  the  general  lien  must  prevail,  yet  where  they  are 
delivered  for  a  specific  purpose,  beyond  that  purpose  there 
can  be  no  lien.    Where  a  deed  is  sought  to  be  impeai^hed, 
the  plaintiff  is  entitled  to  have  it  produced^  and  no  lien  can 
protect  the  defendant  from  producmg  it,  for  it  is  the  object 
of  the  suit  that  the  deed  may  be  declared  anuUity.  A  eon- 
dderable  question  however  may  arise  at  what  period  of  the 
cause  the  prodttddon  can  be  compelkd. 


(a)  Faine  v.  A/l,  16  V«b  475.       (A)  Gcor^  v.  Georgts^  18  Vcs.  294, 
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The  order  was  made  for  the  deHvery  to  the  pUdntiff  per-  ^1?^^ 

sonally,  or  to  her  clerk  in  Court,  at  the  option  of  the  balch 

defendant,  of  the  plaintiff's  will,  and  of  the  deeds  executed  ^^ 

in  August  1819,  and  January  1820,  with  liberty  to  the  Stmbi. 
plmntiff  to  mention  the  motion  again  as  to  the  other  deeds 
on  the  question  of  lien. 


A  motion  was  now  made  by  the  plaintiff,  that  she  might  February  7« 
be  at  liberty  to  pay  into  Court  the  sum  of  356/.  14^.  \d. 
the  balance   alleged  by  the  defendant  in  his  answer  to 
be  due  from  her,  over  and  beyond  the  sums  secured  by 
the  bonds  in  the  answer  mentioned,  and  that  upon  such 
payment  being  made,  the  defendant  might  be  ordered 
within  ten  days  to  deliver  upon  oath  to  the  plamtiff,  or  such 
person  as  she  should  appoint,  all  the  title  deeds.  Court 
rolls,  momunents,  maps,  plaas,  letters,  accounts,  papers^ 
and  writings,  delivered  to  the  defendant  by  the  plaintiff,  or 
bdoDging  to  the  plainti^  in  the  custody  or  power  of  tlie 
defendant. 

After  the  notice  of  moticm  was  given,  the  drfen^Vit 

delivered  a  further  bill  of  costs  as  tlie  aolicitor  of  tbe'plaii»- 
tiSij  amounting  to  the  sum  of  1250/. 


1 1 1 


Mr.  Haaittj  Mr.  ShadweUy  and  Mr.  Swanstom  for  liie 
motion. 

Tlie  doctrine  laid  do^  in  CoweU  v.  Simpson  ww 
donbted  by  tiie  Court  ct  Ko^a  Bench  in  Stevekami  v. 
Blakehck :  (a)  but  in  a  subsequent  case  of  Chase  Vw  f^^eg$^ 
more  {b)  your  Lordship's  decision  was  acquiesced  in. 
Sinoe  the  motioe  df  tnotion  was  giveb  fiie  ddfeniaat  has 
advanced  a  further  claim :  but  he  is  bound  by  his  answer^ 
and^iamiAH»w4)epemiltdd  to  a^ail  hittsdf  <tf  tiuft^claim. 

(a)  1  Maul,  and  Sshr.  5S5.  (»}  «  Mkal.  and  Selw.  180. 
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IB9X         Admitting  however  that  he  can  bring  forward  the  claim^  he 

/^jA^       has  no  lien  upon  the  deeds :  he  obtained  possessbn  of  them 

^^  in  the  character  of  steward^  and  he  can  have  no  lien  upon 

Symss.         them  for  what  is  due  to  him  in  any  other  character^  Cham" 

pemown  v.  Scott,  (a) 

Mr.  Heald  and  Mr.  Bickersteth  against  the  motion. 

The  Lord  Chancbllor  made  the  order. 

(a)  6  Madd.  Rep.  93. 


FebnMTif  18.  VERLANDER  v.  CODD. 

lirheretiiepUia-  TpN  this  case  the  defendant  having  put  in  his  answer^ 
f-^STT*  1  .nd  ..  fWber  p™«di.«.  h.™g  b«n -ken  1,  a» 
dismiss  a  bill  for  plaintiff,  an  order  was  obtained  to  dismiss  the  bill  for  want 
wantof  protecu-  of  prosecution.    In  the  six  clerks'  certificate  produced  to 

tion,  in  conse-  y^g  regigtrar  the  plaintiff,  whose  real  name  was  Jacob 
quence  of  an  o  j  r  ^ 

error  in  the  six  ^^^^''^^  Ferlander,.  was  misnamed  Daniel  Ferlander, 
dorks'  certifi-  and  in  consequence  of  that  mistake,  the  order  to  dismiss 
cate,  a  replica-  the  bill  was  drawn  up  and  served  in  the  name  of  Daniel 
service  of  the  ^^londer  ;  after  service  of  the  order  the  plaintiff  filed  a 
order  will  not  be  replication.  A  motion  that  the  replication  mi^t  be  taken 
^v^^gnlar.  Qg  the  file  for  irregularity^  having  beien  made  before  the 

Pioe^C/umcellor  and  refused,  (a)  the  same  motion  was 

now  made  before  the  Lord  Chancellor. 

Mr.  Heme  and  Mr.  JBUgh,  in  si^port  of  the  motion 

.'  I.  •         ... 

<  Conteodad,  that  as  the  order  operated  from  the  time  it 
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(e)  1  Sim.  and  Slew.  M» 
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M-as  pronounced,  no  subsequent  clerical  error  in  drawii^  it 
up  could  destroy  its  effect,  Lorimer  v.  Lorimer.  (a) 

Mr.  Wakefield  against  the  motion 

Insisted  that  slight  errors  of  this  kind  were  sufficient  to 
vitiate  proceedings,  and  referred  to  the  cases  of  Bingham 
V.   Dickie^  (i)    Ex  parte   fFardy  (c)     Ex  parte  Scho- 
Jield.  (d) 

The  Lord  Chancbllor. 

The  misnomers  in  the  cases  referred  to  were  of  very 
serious  consequence.    In  the  first,  which  was  an  error  in 
the  description  of  plaintiffs  in  a  bsdl-piece,  the  bail-bond 
was  put  in  force  agamst  the  bail ;  and  with  respect  to  the 
other  two  cases,  which  are  cases  in  bankruptcy,  it  must  be 
remembered  that  the  bankrupt,  not  having  surrendered 
lumself,  would  have  been  guilty  of  felony  without  benefit 
of  clergy,  {e)     In  this  case  there  is  no  room  for  any  argu- 
ment, as  there  might  be  in  the  case  of  bankruptcy,  from 
what  would  have  been  the  effect  if  subsequent  proceedings 
bad  been  had.    If  a  bankrupt,  notwithstanding  the  mis- 
nomer, has  submitted  to  the  commission,  he  coidd  not  in 
any  subsequent  procee^ng  be  allowed  to  dispute  it :  but 
here  the  very  act  of  filing  the  repUcatioti  is  an  act  of  non- 
submission  ;  the  cases  cited  therefore  are  not  similar  to  the 
j^resent^  and  we  must  see  how  this  motion  stands  upoil 
principle.    According  to  the  old  practice,  upon  &  motion 
to  dismiss  the  bill  for  want  of  .prosecution,  it  was  necessary 
to  bring  into  Court  the  certiQcate  of  tiie  six  derk;  and  I 
take  it  to  l>e  quite  clear,  that  if  the  six  derk'd  certificate 
was  produced  in  a  cause  in  which  i)anje/  VerUmder  "was 
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1823. 


WmmhkUBMU 
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plaintiff^  upon  a  motion  to  dismiss  a  bill  where  the  plain- 
tiff's name  was  Jacob  Alexander  Verlander^  the  Court 
would  not  have  granted  the  order :  if  then  the  Court  ac- 
cording to  the  modem  practice  so  far  indulges  the  party, 
as  to  give  him  credit  that  he  is  entitled  to  have  the  certifi- 
cate, and  makes  the  order  operative  from  the  time  of  pro- 
nouncing it,  leaving  the  party  to  produce  the  certificate  to 
the  registrar,  the  question  is,  whether  the  party  does  not 
stand  in  the  same  situation,  if  he  takes  the  certificate  full  of 
mistakes,  as  he  would  have  done,  if  according  to  the  old 
practice  he  had  had  the  certificate  in  Court  to  produce  at 
the  time  when  the  motion  was  made.  I  cannot  help  saying 
that  there  is  more  reason  in  the  refusal  of  the  Vice- 
€)hancell€r  than  I  was  at  first  disposed  to  think. 


Upon  this  intimation  of  the  Ltord  Chancellor's  ojnnion, 
the  counsel  for  the  plaintiff  did  not  press  the  motion 
farther,  and  it  was  agreed  that  the  replication  should  stand, 
each  party  paying  his  own  costs. 


#1^.  5,11,520. 


PANNELL  V.  TAYLER. 


A  writ  of  ne  npHE  bill  in  this  cause  was  filed  by  three  of  the  child- 
««Mi  regM  J.  ren  of  John  Berlock,  who  died  intestate,  against  his 
^^adminis-  ^^'^  (WTfiving  children,  imd  his  widow  and  her  second 
tratrix  cannot  be  kusband.  The  bill  stated,  that  the  intestate  died  on 
wwtained.  the  1st  of  December  1808,  leaving  his  widow  and  nine 

cfailikM;  that  ihe  widow  obtained  letters  of  adminis- 
tration of  the  personal  estate  and  eflfects  of  the  intestate, 
and  afterwaids  intermarried  with  tiie  (defendant  Thomas 
Cni^Ar  /  and  Aat  previously  to,  or  shortly  after  her  mar- 
riage, she  ascertained  the  clear  residue  of  the  intestate's 
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f€noriil  estate,  and  having  rettdned  one-third  part  thereof 
for  her  own  use,  apportioned  the  remaining  two-third  parts 
into  nine  equal  shares,  each  of  which  amounted  to  the 
sum  of  300/.  3».  lOd. 

The  bill  tlien  stated,  that  several  of  tke  children  of  thd 
intestate  had  been  paid  their  respective  shares,  but  that 
t!he  other  shares,  including  what  was  due  to  the  plaintiSs^ 
and  amounting  in  the  whole  to  the  sum  of  1500/.  19^.  2c/; 
still  remained  in  the  hands  of  the  said  ^homcLs  Tayler  and 
Jane  his  wife ;  And  after  further  stating,  that  by  the  death 
of  one  of  tiie  children  whose  share  was  unpud,  the  said 
Jane  Tayler  had  become  entitled  to  her  distributive  share 
of  that  part  of  the  1500/.  19«.  2d.  which  belonged  to  the 
child  so  dying,  and  that  tiie  said  Thomas  Tayler  was  gone 
to  reside  abroad,  and  the  said  Jane  Tayler  was  about  td 
leave  the  country;  the  bill  prayed,  tiiat  the  sums  ascer- 
tained to  be  due  to  the  plainti£b  might  be  paid  to  them,  or 
that  the  usual  accounts  might  be  taken  of  the  personal 
estate  and  effects  of  the  intestate,  and  that  the  writ  of  ne 
exeat  regno  might  issue  to  restrain  the  said  Jane  Taylef 
from  departing  from  or  leaving  England.  The  fectil 
stated  in  the  bill  were  verified  by  affidavits  filed  with  it. 

Mr.  Barber  moved  for  the  writ  in  the  Lord  Chancellor^e 
private  room ;  and  after  several  applications,  his  Lordship, 
having  been  referred  to  the  cases  of  Moore  v.  Mtynell  (a) 
and  Jemegan  vv  Glasse,  {b)  considered  himself  bound  by 


1B2S. 


PAHHSLk 
V. 

TatlbIi. 


(i)  1  Dick.  80. 

(h)  1  Dick.  107.  S  Atk.  409. 
Ambl.  92.  See  the  extract 
from  the  Register  which  is  sob^ 
Joined* 

ikihJmmary  1746. 

Premdi  J€megam  and  Others, 

Plaiatiflb. 

Vol.  L 


BthBordABhe  Perktiu,  Richard 
Acton,  Alexander  Gla$$e, 
aod  Franeet  his  wife^ 

Defendants. 
Upon  opening  of  the  matter 
this  present  day  onto  the  Right 
Honourable  the  Lord  High  Chan^ 
cellor  of  Great  BrUainy  bj  Mr* 
^emmemi  being  of  coiuiael 

H 
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Tatlbr. 


authority,  and  directed  the  writ  to  issue,  and  to  be  marked 
in  the  sum  of  1500/.  19^.  2d 

A  motion  was  now  made  on  behalf  of  Mrs.  Tayter, 
who  had  not  entered  an  appearance,  to  discharge  the 
writ. 


the  (daintiffs,  it  was  alleged,  that 
the  defendant  France$  Glas$e^ 
DOW  the  wife  of  the  defendant 
Alexander  Glasae,  and  late  the 
widow  and  executrix  of  Hetiry 
Jemegan  the  plaintiflTs  father 
deceased,  hath  possessed  herself 
of  all  the  goods  and  effects 
of  the  said  Henry  Jemegan^ 
and  hath  withdrawn  herself  from 
her  late  habitation,  without 
giving  any  account  of  her  said 
late  hDsband*s  effects,  or  paying 
the  plaintifi&  what  is  due  to  them 
for  their  portions  and  mainte- 
nances. That  the  said  Alexander 
Glaste  is  now  actually  gone  be- 
yond the  seas  with  some  paft  of 
the  effects  late  of  the  said  Henry 
Jemegan  deceased,  and  the 
said  defendant  Francei  his  wife, 
hath  threatened  and  given  out, 
that  she  will  speedily  leave  the 
kingdom  and  go  beyond  the  seas 
to  her  said  husband,  whereby  the 
plaintiffs  will  either  lose  their 
several  debts,  or  the  same  will  be 
▼ery  much  endangered,  and  it 
will  be  difficult  for  them  to  re- 
cover  their  demands ;  that  there 
is  now  justly  due  to  the  plaintiff 
Nicholas  Jemegan ,  from  the  es- 
tate of  his  said  father  deceased*, 
the  sum  of  634/.  18f.,  and  to  the 
other  pUuntifff  the  sum  of  12001. 


and  upwards,  as  the  said  plaintiff 
Nicholai  computes  the  same. 
That  the  said  defendant  Frances 
Glaase,  did  some  time  in  Septem- 
ber last  declare,  in  the  said  plain- 
tiff Nicholai  Jemegan^s  presence, 
that  the  said  plaintiff  JVt<;A0/af, 
and  the  rest  of  the  creditors  of 
the  said  Henry  Jemegan  de- 
ceased, might  make  themselves 
very  easy,  for  that  the  said 
Henry  Jemegan  had  left  effects 
sufficient  to  pay  all  his  debts; 
as  by  the  affidavit  of  the  said 
plaintiff  JVicholas  Jemegan  now 
produced  and  read  appears ;  to 
be  relieved  wherein  the  plaintiffs 
have  exhibited  their  bill  in  this 
Court  against  the  defendants,  as 
by  the  six  clerk*s  certificate, 
dated  the  17th  instant,  appears. 
It  was  therefore  prayed,  that  a 
writ  of  ne  exeat  regno  may  be 
awarded  against  the  said  defend- 
ant Frances  Glasses  until  she 
shall  have  fully  answered  the 
plaintiff's  bill,  and  this  Court 
make  other  order  to  the  con- 
trary, which  is  ordered  accord- 
ingly ;  and  the  said  writ  is  to  be 
marked  in  the  sum  of  one  thou- 
sand eight  hundred  pounds  in 
words  at  length,  and  not  in 
figures.  [Reg.  lib.  A.  1746. 
fol.  156.] 
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Mr.  j^ar   and    Mr.  Duckworth   in  support  of  the  18^. 

motion. 

Pannkll 

The  circumstances  of  the  cases  upon  the  authority  of        Tayxxb. 
which  this  writ  has  been  issued  are  peculiar.   In  Jemegan  ^^'  *®^ 
y.  Glasse,  Lord  Hardwicke  acted  upon  the  precedent  of 
Moore  v.  Meynell :  but  that  latter  case  proceeded  upon  the 
principle^  that  the  feme  covert  administratrix  had  acted  as 
a  feme  sole  by  appearing  to  the  suit^  her  husband  being 
out  of  the  jurisdiction.    It  is  an  established  principle  that 
the  writ  of  tie  exeat  regno  cannot  be  granted  in  cases^ 
where^  if  the  demand  was  a  legal  demand^  the  party  could 
not  be  held  to  bail  at  law.    If  an  action  could  have  been 
maintained  in  this  case,  it  is  clear  that  the  feme  covert 
could  not  have  been  held  to  bail.    Another  objection  is^ 
that  this  writ  is  marked  for  the  whole  amount  of  the  per- 
sonal estate  in  the  hands  of  the  defendant,  to  part  of  which 
die  is  herself  entitled.    If  the  plaintififs  could  have  pro- 
ceeded at  law,  they  could  have  sued  only  for  their  respec- 
tive shares,  they  cannot  hold  the  defendant  to  equitable 
bail  beyond  that  amount.    After  the  writ  has  passed  tlie 
great  seal,  the  Court  cannot  vary  it ;  the  indorsement  there^ 
fore  being  wrong,  the  writ  must  be  quashed. 

Mr.  Hart  and  Mr.  Barber  for  the  plaintiffs. 

Upon  the  first  point,  that  the  writ  may  issue  against  a 
feme  covert  executrix,  the  authorities  are  uniformly  in 
our  favour;  and  in  Jemegan  v.  Glasse  the  defendant 
had  not  appeared.  There  are  many  cases  in  which  a 
feme  covert  may  be  taken  up  upon  the  process  of  the 
Court ;  Jhibois  v.  Hole,  (a)  The  Court  cannot  preserve 
the  property  of  the  plaintiffs  without  securing  the  whcde 
amount  of  the  personal  estate ;  for  if  the  shares  of  the" 
plaintiffs  only  are  brought  into  Court,  the  other  parties 

(•)  S  Twii.  eis.  ud  see  the  cases  citcSd  in  UK  note. 

H2 
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1893.         interested  in  the  estate  will  be  entitled  to  a  proportion  of 

the  fiind* 
Panmkll 

V. 

Tavlbb.  The  Lord  Chancellor. 

Where  a  writ  Where  the  writ  issues  for  a  larger  sum  than  is  really  due, 
of  neexeai  regno  there  is  no  doubt  that  the  Court  will  make  an  order,  that 
sDm  than*  *?*'  *^  much  only  shall  be  raised  as  is  really  due,  without  quash- 
the  Court  will  '^S  ^^  ^^^^^9  ^^^  that  too  where  the  motion  is  in  terms 
make  an  order    to  quash  it :  but  here  if  the  writ  can  be  supported  at  all, 

I  ^  "ii"fc!l  ^*  ™^*  ^^  indorsed  for  the  whole  amount  of  what  is  due, 
raised  as  is  due  ^^^  ^^^  ^  *^^  phdntifiEs,  but  to  other  persons ;  for  if  one 
without  quash-  of  several  legatees,  being  entitled  to  100/.,  gets  that  100/. 
^S  ^0  ^it.        into  Court,  he  cannot  get  it  out  again  whilst  the  other 

ere    ewnt  legatees  remain  unsatisfied,  because  he  sues  on  behalf  of 
israes  against  an     . 
executor  at  the    ^^^^  ^^^  ^  ^^  other  legatees,  and  is  only  entitled  to  a 

instance  of  a  le-  proportion  of  the  sum  deposited.  There  was  this  difierence 
gatee,  it  must  be  between  law  and  equity,  so  long  as  the  practice  of  bringing 
wholea  t  f  ^^^^^  ^^  ^^  for  legacies  existed,  that  a  legatee  if  he  re- 
what  is  due,  not  covered  at  all  at  law,  recovered  the  whole  amount  of  his 
onlytotheplain-  legacy:  but  in  equity  he  is  entitled  to  a  proportion  only 
tiff,  but  to  olher  ^  jji  ^g  legacies  are  satisfied. 

Feme  covert        1^^  I&w  as  it  now  stands  with  regard  to  coverture,  differs 

holding  herself    materially  from  the  old  law.  The  modem  practice  is,  that  if 
^out  in  the  char     ^  f^^^  ^^^^^  j^^j^  j^^^^y  ^^^  ^  ^^  ^^^.y  j^  ^y^^  ^^^ 

Taeterofafeme  .      ^  ,       ,  ,  ,         ,    i     r> 

sole  may  be  ar-    ^^^^^ter  of  a  feme  sole,  she  may  be  arrested ;  and  the  Courts 

rested^andconrts  of  law  will  not  discharge  her  upon  motion,  but  will  put  her 
of  law  will  not  to  her  plea  of  coverture,  and  to  proof  of  that  plea.  But 
oDon^^  the  old  law  seems  to  have  considered  it  impossible  that  she 

should  separate  herself  from  her  husband,  unless  he  ab- 
jured the  realm  or  was  transported.  Mr.  Justice  Buller 
indeed  held,  that  there  might  be  cases  in  which  a  married 
woman  might  be  treated  as  a  feme  sole  to  all  intents  and 
purposes,  and  that  was  held  to  be  law  for  twenty  years : 
but  when  it  came  into  the  Exchequer  Chamber,  it  was 
overruled.    I  contributed  to  make  Mr.  Justice  BuUer  alter 


CASES  IN  CHANCERY.  101 

hiB  mind  oti  this  point,  by  asking  him  what  he  meant  by  l^9» 

the  expression  ^^  to  all  intents  and  purposes."  Could  a 
married  woman  be  a  witness  against  her  husband  ?  In 
cases  of  felony  jointly  committed  by  her  and  her  hus- 
band, coidd  she  be  treated  as  a  feme  sole  ?     Then  as  to  a 

■ 

deed  of  separation  having  the  effect  of  making  her  liable  as 
a  feme  sole, — ^where  was  it  laid  down  that  a  feme  covert 
could  execute  a  deed  ? 

I  cannot  think  that  Lord  Cmvper,  Lord  Mctcclesfieldy  » 
great  common  lawyer,  and  Lord  Hardwicke  a  still  greater 
common  lawyer,  would  have  granted  this  writ  agdnst  a 
feme  covert  executrix,  without  being  satisfied  with  the 
princ%>le  upon  which  it  was  granted.  What  that  principle 
was,  I  cannot  find  out :  but  they  might  see  analogies  which 
I  am  unable  to  discover.  It  is  clear  that  in  one  of  the 
cases  the  party  had  not  appeared. 

The  Loao  Chanckllor. 

In  that  case  of  Moore  v.  Meynell  it  seems  as  if  the  bus-  Fehmarp  5^ 
band  appeared  at  the  hearing ;  and  instead  of  the  decree 
being  agidnst  him  and  hk  wife,  as  a  judgment  at  law 
would  havebeen^  it  is  against  him-  alone,  and  she  goes  free. 
Could  the  Court  have  made  that  decree  if  the  husband  had 
sot  appeared  ?•    Thk  case  must  be  argued  again. 


The  motion  now  came  on  for  further  arguments  Waru^rg  l-^ 

Mr.  Agar  and  Mt.  Duchoorth  b>  support  of  the 
motion. 

ll  appears  by  the  decree  m  Moore  v.  MeyneUMkai  that 
case  has  very  little  analogy  to  the  present :  the  feme  covert 
there  had  burge  separate  property;  she  had  .executed  boads^. 
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Pannkll 
Tayler. 


and  it  seems  to  have  been  contended,  that  she  had  rendered 
her  separate  estate  liable  to  the  payment  of  the  debt.  If  the 
Court  maintains  the  writ  against  this  feme  covert, — ^what 
decree  can  be  made  at  the  hearing  ?  The  decree  must  be 
against  the  husband,  and  he  is  not  before  the  Court. 
Where  husband  and  wife  are  arrested  at  law  upon  mesne 
process^  the  husband  must  put  in  bail  for  both ;  and  the 
wife  when  arrested  without  her  husband  is  entitled  to  be 
discharged  upon  putting  in  common  bail.  Edwards  y. 
'Kjcmrke  and  Wife,  (a)  Crookes  v.  Fry  and  Wife,  (i)  JFiU 
son  and  Serres.  (o)  It  is  now  the  practice  to  discharge  the 
wife  when  taken  in  execution  as  well  as  on  mesne  pro- 
cess, {d)  so  that  there  is  no  case  in  which  a  feme  covert 
can  at  common  law  be  kept  in  custody.  If  upon  a  legal 
demand  the  Courts  of  law  will  not  permit  a  feme  covert  to 
be  arrested^  courts  of  equity  will  not  upon  an  equitable 
demand  exercise  this  prerpgative  writ  against  her. 


Mr.  Hart  and  Mr.  Barber  for  the  plaintifis* 

There  may  b^  some  difficulty  in  discovering  the  prin- 
ciple upon  which  this  writ  issues  against  a  feme  covert : 
but  the  practice  has  continued  for  a  century,  and  the  ques- 
tion is  set  at  rest  by  the  authorities.  The  writ  has  re- 
gularly issued;  and  the  defendant,  before  she  applies  to  be 
discharged,  must  shew  that  she  is  willing  to  satisfy  what- 
ever the  justice  of  the  case  requires.  The  Court  can 
do  no  act  in  her  favour  till  she  has  put  in  her  answer ; 
the  discoicery  famished  by  the  answer  may  pave  the  way 
for  the  appointment  of  a  receiver,  and  may  enable  us  to 
render  the  property  of  the  husband  amenable.  The  case 
of  Moore  v.  Meynell  is  precisely  in  point.  .    . 


(«)  1  T.  R.  486. 
(»)  1B.&A.  165. 
(f)  9  Taunt  Rep.  307« 


(lO  Tidd's  Pract  f  th  edition, 
S20,  1043. 
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The  Lord  Chancellor.  1898. 


The  strong  inclination  of  my  opinion  now  is,  that  I  can-  ^^ 

not  maintain  this  writ.  No  instance  has  been  produced  to  Tatlbb. 
me  of  such  a  writ  having  been  granted  since  the  year  1746, 
a  period  of  nearly  eighty  years ;  and  in  that  case  in 
Ambler,  (a)  Lord  Hardwicke  seems  to  have  been  quite  as 
much  startled  as  I  was,  when  this  application  was  first 
made  to  me. 

It  has  always  been  miderstood,  that  a  court  of  equity  in      la  cases  of  ne 
cases  of  ne  exeat  regno  proceeds  in  some  respects  by  "^^  *^*  * 
analogy  to  the  proceedings  at  law  in  cases  of  legal  bail,  proceeds  by^ 
There  is  no  case  in  which  you  can  hold  a  party  to  bail  in  analogj  to  the 
equity,  where  you  might  hold  him  to  bail  at  law,  except  on  pr<M»edings»t 
the  balance  of  aa  account :  (&)  but  in  other  cases  the  gene-  |     .  |^| 
ral  rule  is,  that  in  an  equitable  case  you  cannot  hold  a 
party  to  equitable  bail,  where  in  a  legal  case  you  could  not 
compel  him  to  give  effectual  legal  bail.    I  leave  now  out  of 
my  consideration  all  the  cases  in  which  a  married  woman 
has  separate  property,  because  in  those  cases  the  Court 
knows  how  to  deal  with  her.    But  where  she  is  merely 
administratrbc,  it  is  clear  that  she  has  no  power  to  act 
without  her  husband. 

Upon  the  best  consideration  which  I  have  been  able  to  February  %o. 
giye  this  case,  I  have  come  to  the  conclusion,  that  had  I 
been  apprized  of  the  circumstances  of  the  case  of  Moore 
V.  Meynell  I  should  not  have  granted  this  writ,  and  that 
the  vmt  must  therefore  be  discharged.  There  may  be  a 
very  great  difference  between  the  case  of  a  married  woman 
who  has  separate  property,  and  the  case  of  a  married  wo- 
man who  is  administratrix,  and  as  administratrix  can  have 
po  eqnrate  property  at  all. 

(a)  Jemegan  ▼.  Giasse^  ante        (b)  See  Fiacfc  v.  Hoime^  I  Jims 
^,  98.  and  W.  405. 
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ROLLtt 

February  20. 


LEWIS  V.  LEWELLYN, 

Before  Best,  Justice^  and  Masters  Courtney  and  Dou^cfe^r 
well,  for  the  Master  of  the  fiolls. 


A  testator  hay-  ID  Y  indenture  of  settlement,  dated  the  third  of  January- 
1"^  ^S^f  ^^^'  ^^  ^^^  previous  to  the  marriage  of  Morgan 

oyer  certain  free-  -'^^^%w  and  Margaret  fFilliamSy  certain  freehold  and 
hold  and  copj-  copyhold  estates  were  limited,  to  the  use  of  the  said  Mor- 
hold  es^tes,  and  gan  Lewellyn  for  life,  with  remamder  to  the  use  of  the 
other  fr  h  Id  ^^  Margaret  WilliamSy  afterwards  Margaret  LetvellyUy 
estates,  devises  ^^'  ^^^^  "^^  remainder  to  the  use  of  such  person  or  per-, 
all  his  freehold     sons,  and  for  such  estate  and  estates,  and  for  such  trusta 

and  copyhold  intents  and  purposes,  and  chare^ed  and  chareeable  in  such 
esUles,  without  /^  ^       *    ^^        ^^  °^  r        ,f        v 

reference  to  the   '^^^^'^^^^  *^d  form,  as  the. ssad  Morgan  Lewellyn,  by  any 

powers  Held  an  deed  or  deeds,  instrument  or  instruments  in  writing,  with 

execution  of  the  qp  without  power  of  revocation,  to  be  sealed  and  delivered 

copyhold  estates   ^^  ^™  ^^  ^^  presence  of  and  attested  by  two  or  more 

hut  not  as  to  the  credible  witnesses,  or  by  his  last  will  and  testament  in 

freehold  estates    writing,  or  any  writing  in  the  nature  of  a  will,  or  any 

w  ic  were  suo-  ^q^^jj  qj.  codicils,  to  be  by  him  simed  sealed  and  pub- 
le^tothepower.  ,.  ,^.,  *,         ,  ,,       , 

hshed  m  the  presence  of  and  to  be  attested  by  three  or 

more  credible  Mdtnesses,  shoidd  direct  limit  or  appoint; 

and  in  default  of  appointment,  to  the  uses  therein  meun. 

tioned. 

The  saki^  Morgan  Lewellyn  by  his  will,  dated  the  2d  of 
February  1814,  duly  executed  and  attested  so  aa  to  pasa 
freehold  estates,  directed  that  all  his  just  debts,  as  well  by 
iipecialty  as  by  simple  contract,  fimeral  and  testamentary 
expenses,  shoidd  be  paid  as  soon  as  conveniently  might  be 
lifter  his.  decease,  and  charged  all  ii^  freehold  copyhQl<i' 
ind  leasel^old  estates  theremafter  mentioned  with  the  p^y^ 
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ment  thereof;  and  subject  thereto^  he  derised  and  be-  1823. 

queathed  all  his  real  and  personal  estates  to  his  brother 
Charles  LeweUyn,  one  of  the  defendants,  his  heirs  exe-  ^ 

cutors  administrators  and  assigns,  according  to  the  nature       Icewjeu^yiu 
of  the  property  respectively,  and  appointed  the  said  Charles 
Letvellffn  sole  executor  of  his  wUl, 

The  testator  had  no  other  copyhold  estates  except  those 
which  were  comprized  in  the  settlement,  but  he  had  other 
fipeehold  estates. 

After  the  death  of  the  testator,  the  biU  was  filed  by  Iu» 
creditors,  praying  that  the  usual  accounts  might  be  taken 
of  the  personal  estate,  and  that  it  might  be  declared  that 
the  will  operated  as  an  appointment  of  the  freehold  and 
eopyhold  estates  pomprized  in  the  indenture  of  settlement;, 
and  that  the  whole,  or  a  aufficient  part  thereof,  might  be; 
sold  to  pay  the  testator's  debts  in  aid  of  his  personal 
estate. 

The  defendant  Morgan  Lewelfyn,  who  claimed  throiq^b 
the  person  entitled  under  the  settlement  in  defaidt  of 
appointment,  by  his  answer  claimed  such  interest  in  the 
settled  estates,  as  the  Court  might  ccmsider  him  en,*^ 
titled  to. 

Mr.  Shadwett  and  Mr.  Bickereteth  fcnr  the  plaintife 

We  admit  that  there  can  be  no  question  as  to  the  firee- 
hold  estate^  ^  but  the  testator  not  having  had  any  other 
copyhold  estates  than  those  comprized  in  the  settlement, 
the  words  of  the  will  must  as  to  the  copyhold  estates  be 
considered  a9  an  execution  of  the  power,  since  otherwise 
they  would  be  wholly  inoperative,  Standen  v.  Standen.  (a) 
The  distinction  is  clearly  settled,  that  in  the  appointmenjt  . 

(#}  S  Vet.  J.  589. 
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of  personal  estate  by  will,  there  must  be  some  reference  to 
the  power,  because  every  person  is  possessed  of  some  per- 
sonal property,  and  the  Court  will  not  enquire  into  the 
quantum :  but  in  the  case  of  real  estate,  the  Court  will 
resort  to  the  power,  although  the  devise  be  general,  if  it 
finds  that  there  is  no  fNroperty  to  satisfy  the  will,  except 
what  is  subject  to  the  power.  (&) 


Mr.  Sugden  and  Mr.  Knight  for  Morgan  Lewellyn. 

The  Court  cannot  make  the  words  of  the  will  operate  in 
two  different  ways :  the  same  words  cannot  operate  as  an 
appointment  of  the  copyhold,  but  ad  a  general  devise  only 
of  the  freehold  estates.  Nothing  is  so  common  as  for  per- 
sons to  include  copyholds  in  their  wills,  when  they  have 
none,  because  subsequently  acqmred  copyholds  will  pass 
by  a  will  without  a  republication. 

Besty  Justice. 

Tlie  question  in  this  case  is^  whether  the  clause  cannot 
be  divided,  and  considered  as  operating  in  one  sense  with 
respect  to  the  copyhold,  and  in  another  with  respect  to  the 
freehold.  If  it  can,  and  the  case  of  Standen  v.  Standen  is 
rightly  decided,  I  think  it  applies  strictly  to  this  case. 

The  wiil  does  not  refer  to  the  power ;  but  the  question 
is  whether  it  does  not  refer  to  the  estate.  It  refers  to  the 
estate  in  clear  and  unequivocal  terms ;  aiid .  as  the  rule  is 
that  all  the  words  of  a  will  should,  if  possible,  have  effect, 
and  these  words  with  respect  to  copyholds  cannot  be  satis- 
fied by  any  thing  short  of  considering  them  an  execution  of 
the  power,  ut  res  magis  valeat  qucmi  pereat,  they  should 
be  so  construed.  Hiat  is  the  general  principle  of  Standen 
V.  iSimden  /  md  we  must  look  only  to  the  general  jpiinciple. 


(a)  BetmeU  y.AburroWf  8  Ves.  S09.  Jonca  v.  Currie,  l  Swanst  66. 
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fiir  it  is  impossible  to  find  two  cases  precisely  alike.    The  1823. 

general  reasoning  in  some  points  of  Lord  ^Rossfyn's  judg- 
ment may  have  been  repudiated:  but  the  principle  remains 
imshaken.    The  principle  is,  that  where  there  is  nothing      Lkwblltw. 
for  the  will  to  operate  upon,   but  with  reference  to  the 
power,  it  must  operate  as  an  execution  of  the  power. 

For  these  reasons  I  am  of  opinion  that  the  will  is  an 
execution.of  the  power  as  to  the  copyholds. 


Bjbtwben    marquis   CHOLMONDELEY  and  the 

Honourable  ANN   SEYMOUR  DAMER, 
Plaintiffs;     ^  ^^ff"  ^ 

'      Nov.  95,  26, 
^^  Dec.  7. 

LORD  CLINTON,      .     .     Dbfbndant.  1823. 

Feb.  22. 

fTlHE  bill  in  this  case  was  filed  in  Trinity  Term  1813,     An  estate  being 
JL    for  a  discovery  in  aid  of  an  action  of  ejectment,  i*^  ^ease^  A.  en- 
brought  upon  the  joint  and  several  demises  of  Lord  CAo?-  ^  ,    . 
mnndeley  and  Mrs.  Darner,  and  upon  the  demise  of  certain  the  continuance 
other  persons,  with  respect  to  whom  it  was  stated,  that  of  the  lease,  and 

doubts  had  arisen,  whether  they  were  seized  of  the  legal  */*®^^rds  con- 

'  ^  °  -  tinues  in  posses- 

interest  in  the  estates  in  question,  under  a  codicil  to  the  3^0^^  up  to  a  pc- 

will  of  George  Earl  of  Orfard.    The  bill  stated,  that  Roger  riod  more  than 

Tuckfield  being  seized  in  fee  simple  of  a  moiety  of  the  l^®°ly  y^*^  d**" 

manor  and  borough  of  Ashhurton,  did  by  indentures  of  ^      ^^  . . 

lease  and  release  dated  the  26th  and  27th  of  April  1706,  try.    Within  20 

convey  the  same,  together  with  other  hereditaments,  to  the  years  after  the 

expiration  of  the 
lease,  B.  brings  an  ejectment,  and  files  a  bill  for  discovery ;  though  the  qjectmeiit 
might  be  maintained  at  law,  a  demurrer  to  the  discovery  i$  good. 

Where  there  has  been  adverse  possession,  not  accounted  for  by  some  disability,  as 
coveiUot  or  infimey  for  twenty  years,  a  court  of  equity  od^l  not  to  interfere. 
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use  of  himself  for  life^  with  reoudnder  to  the  use  of  the 
heirs  of  his  body,  with  remainder  to  the  use  of  his  sister 
Margaret,  the  wife  of  Samuel  Rolle,  for  ninety-nine  years 
if  she  should  so  long  live,  with  remainder  to  the  use  of 
trustees  during  the  life  of  the  said  Margaret  Rolle,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
Margaret  Rolle  successively  in  tail  male,  with  remainder 
to  the  use  of  her  issue  female,  with  remainder  to  the  use  of 
his  own  right  heirs  for  ever.    That  the  said  Roger  Tuck-^ 
JUld  died  intestate  and  without  issue   leaving  the  said 
Margaret  Rolle  his  sister  and  heir  at  lav.   That  the  said 
Margaret  Rolle  the  elder  had  issue,  a  daughter,  Margaret 
Rolle  the  younger,  who  intermarried  with  Robert  fFalpole, 
afterwards  Earl  of  Or/brc/,  and  by  him  had  issue  a  son, 
George f  afterwards  Lord  Walpole  and  Earl  of  Orford; 
and  that  by  a  deed  poll  dated  the  2d  of  Jpril  1750,.  the 
said  Margaret  Rolle  the  elder,  limited  the  remainder  in  fee 
of  the  said  moiety  of  the  said  manor  and  borough  of  j^sh- 
burtoHy  to  the  use  of  the  said  Ge&rge  Lord  fFalpole  for 
life,  with  remainder  to  the  use  of  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  use  of  the  first 
and  other  sona  and  first  and  other  daughters  of  the  said 
George  Lord  fFalpole  successively  in  tail  general,  with 
renminder  te  the  use  of  the  said  George  Lord  fFalpole 
his  heirs  and  assigns  for  ever.    And  after  further  stating, 
that  the  said  Margaret  Rolle  the  elder  died  in  1754,  leav- 
ing Maa^garei  Rolle  the  younger,  then  Countess  of  Orford, 
her  only  child  and  heir  at  law ;  and  that  Margaret  Countess 
of  Orford  died  in  1781;  and  that  upon  her  death,  the  said. 
George  then  Lord  fFalpole  became,  as  the  plaintifib  were 
advised,  seised  of  the  aforesaid  estate  at  ^shburtonhy  pur- 
chase as  tenant  in  fee  simple  in  possession,,  subject  to  the 
contingency  of  his  having  is8ue>  under  and  by  virtue  of 
the  limitations  contained  in  the  said  deed-poll  of  the  2d 
of  jipril,  1750;  the  bill  went  on  to  state,  that  the  said 
George  Lord  fFalpole,  then  Earl  of  Orford,  did  not  by 
will  dispose  of  or  a£fect  the  said  estate  at  Ashbwrtim, 
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and  that  by  a  codicil  to  his  will,  dated  the  4th  of  December  1393. 

1776»  After  reciting  that  he  had  by  his  will  devised  all  his 
real  estates  to  certain  uses,  but  had  not  charged  the  same 
with  the  payment  of  his  debts  or  legacies,  he  revoked  his  CLimrov. 
said  will  so  far  as  the  same  was  incompatible  with  his  said 
codicil,  and  subjected  all  his  real  and  personal  estate  what- 
soever and  wheresoever  to  the  payment  of  all  his  just 
debts,  and  the  legacies  thereinafter  mentioned,  and  funeral 
expenses ;  and  for  effectuating  the  pajrment  thereof,  he 
gave  devised  and  bequeathed  all  his  said  real  and  per- 
sonal estates  to  be  sold,  and  directed  and  empowered  his 
trustees  therein  named,  or  the  survivors  or  survivor  of 
them,  his  heirs,  executors,  or  administrators,  as  soon  as 
conveniently  might  be  after  his  death,  to  sell  and  dispose 
of  the  same  for  the  pajrment  of  his  debts,  legacies,  and 
limeral  expenses  ;  and  appointed  the  trustees  therein 
named  to  be  the  executors  of  his  will* 

The  bill  then  stated,  that  Qearge  Earl  of  Orford  died  on 
the  5th  of  December  179L  without  issue,  leaving  Horatio 
Eari  of  Orford  his  uncle  and  heir  at  law,  and  several  of  the 
trustees  named  in  his  will  surviving ;  and  that  upon  his 
death,    R&bert    George    William    TVefusiSy    afterwards 
Lord  ClintoHj    who  was  his   next  cousin   and  heir  ex 
parte  matema,  wrongfully  entered  into  the  receipt  of 
the  rents  and  profits  of  the  said  moiety  of  the  said  manor 
and  borough  of  Ashburtarij  and  that  he  continued  in  such 
recdpt  imtil  the  time  of  his  death;  and  that  upon  his 
death,  on  the  28th  of  AtLgust  1797»  the  defendant  Lord 
CUntonj  who  was  his  eldest  son  and  heir  at  law,  entered 
into  the  receipt  of  the  rents  and  profits  of  the  same  estate 
at  Aihburton^  and  that  he  then  was  in  such  receipt,  or  in 
the  possession  of  the  sud  estate*  The  bill  next  stated,  that 
Horatio  Earl  of  Orford,  by  his  will,  dated  the  15th  of  Mt^ 
1793,  after  disposing  of  his  fineehold  and  leasehold  estates 
m  the  counties  of  Norfolk  Eseex  and  3£iddle8ex,  and 
pving  divers  spedfic  and  pecuniary  legacies,  gave  devised 
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IH^$.         and  bequeathed  to  his  cousin  Henry  Seymour  Conway ^'InB 
heirs  executors  and  administrators^  all  the  rest  and  residue 
of  his  estate  and  effects  real  and  personal^  of  which  he  then 
Clirtom.        was^  or  should  be  at  his  death  seised  possessed  interested 
in  or  entitled  to^  or  over  which  he  had  a  disposing  power  | 
and  that  the  said  Henry  Seymour  Conway  having  died  in 
the  lifetime  of  the  testator,  he,  by  a  codicil  to  his  wiU^ 
dated  the  27th  of  December  1796,  appointed  the  plaintiff 
Ann  Seymour  Damer  to  be  his  residuary  legatee  and  devi<» 
see  in  the  room  of  the  said  Henry  Seymour  Conway  ;  and 
after  further  stating,  that  HorcUio  Earl  of  Orford  died  bocmi 
after  the  date  of  his  codicU  without  issue,  leaving  the 
plamtiff  Marquis  Cholmondeley  his  heir  at  law,  and  the 
plaintiff  ^nn  Seymour  Damer  him  surviving  j   and  thai 
some  questions  had  arisen  between   the  said  plaindfis 
respecting  the  will  and  codicils  of  the  said  Horatio  Earl  of 
Orford,  and  that  they  had  agreed  to  share  equally  between 
them  the  residue  of  his  real  estate ;    and  that  they  were 
advised  that  under  and  by  virtue  of  the  aforesaid  convey- 
ances and  assurances,  and  particularly  the  limitations  con- 
tained in  the  said  deed  poll  of  the  2d  of  Jlpril  1750,  they 
or  one  of  them,    upon  the   death  of  the  said  Horatio 
Earl  of  Orford,  became  beneficially  entitled  to  the  said 
moietjr  of  the  said  manor  and  borough  of  Ashburton  ;  The 
bill  stated,  that  at  the  death  of  the  said  George  Earl  of 
Orford,  the  said  moiety  of  the  said  manor  and  borotigh 
was  let  upon  leases  for  lives,  and  upon  leases  for  years 
simply,  and  for  years  determinable  upon  lives,  which  leases 
respectively  did  not  expire  till  long  after  the  year  1796. 

The  bill  further  stated,  that  the  plaintiffs  had  lately 
brought  several  actions  of  ejectment  to  recover  possession 
of  the  said  estate  at  Ashburton ;  and  that  doubts  having 
been  suggested,  whether  the  legal  interest  therein  was  not 
vested  in  the  surviving  trustees  named  in  the  said  codicil 
of  the  said  Cfeorge  Earl  of  Orford,  the  s^d  actions  were 
brou^  "upoa  the  joint  and  soveral  demises  of  the  said 
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plaintiffs,  and   upon  the  denuBe  of   the  said  surviving         18S3. 
trustees,  with  their  consent  and  approbation ;   and  after       v^'V^/ 
aUeging,  that  the  plaintiffs  were  advised,  that  if  the  legal  Cwijiphdw«t 
estate  in  the  said  moiety  of  the  Bsid  manor  and  borough       Cjuixton. 
passed  by  the  said  codicil  of  the  said  George  Earl  of  Orford 
to  the  said  surviving  trustees,  the  same  was  then  vested  in 
them  in  trust  for  the  said  plaintifib  or  one  of  them ;  and 
that  Lord  Clinton  had  caused  himself  to  be  named  defend- 
ant to  the  said  action  of  ejectment ;  the  bill  called  for  a 
discovery  of  the  several  matters  af<N:esaid. 

To  this  bill  the  defendant  Lord  Clinton  filed  a  general 
demurrer,  that  the  plaintiflb  had  not  by  their  bill  shewn 
any  right  or  title  to  the  discovery  sought  thereby.  The 
demurrer  was  heard  before  the  Vice-chancellor  on  the 
19th  and  22d  days  of  December  1818,  and  his  Honour  waa 
pleased  to  overrule  it.  From  the  order  overruling  the 
demurrer  Lord  Clinion  appealed.^ 

* 

Mr.  Healdj  Mr.  Pepys^  and  Mr.  Seymour,  in  support  of 
the  demurrer. 

There  are  two  grounds  on  which  this  demurrer  ought  to 
be  allowed :  Fh^t^  that  the  title  of  the  plaintiiSs  is  allq^ 
to  rest  }spon  sm  agreement  which  the  law  will  not  sanctionib 
Secondly,  that  two  pkinftiffs  cannot  conie  into  this  Cowft 
stating  titles  which  camiot  possiUy  subsist  together.  /Wiidi 
respect  to  the  illegatity  of  the  agreement ;  it  is  not  neces* 
sary  t^  enter  al:  lacgr  uoto  Uie  law  ttpom  that  subject.  The 
poinl;  'Vfas  fi^y  considered  in  the  late  case  between  these 
partiea  ia  th^  House  of  Lords,  and  the  opinion*  exjwessed 
Oft  that  occa^jkNib  Is  quite  conclusive,  in  our  &vour.  Suj^KMie 
Lord  Chohnomteley  had  filed  the  bill  alone,  alleging  the 
devise  to  Ailrs.  Damet,  aad  that  he  had  agreed  with  Mra 
Hmmer  for  hey  interest  in  the  property, — could  the  bill  have 
been  supported  ?  It  would  have  been  precisely  the  case, 
agamst  which  the  statute  3S  ZF»  &  c.  9.  was  intended  to 
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fi&rd^  the  purchase  by  one  party  out  of  posseBsion^  6t  the 
title  of  another  person  also  out  of  possession.  If  the  ille- 
gality of  the  agreement  is  not  decisive  in  favour  of  the 
demurrer^  still  the  plainti£&  cannot  be  permitted  to  set  up 
conflicting  titles ;  the  grounds  of  defence  against  the  heir  at 
law  and  the  devisee  are  perfectly  different.  If  the  bill  was 
filed  by  the  devisee^  the  length  of  time  would  be  a  clear 
answer  to  her  claims  If  the  heir  at  law  set  up  a  title^  we 
could  shew  that  the  estates  passed  by  the  codicil :  but 
when  the  heir  at  law  and  devisee  claim  together^  there  is 
no  mode  of  pleading  by  which  we  can  raise  our  defence 
against  them.  We  cannot  put  in  two  pleas  against  two 
independent  and  different  claims.  Admitting  that  where 
a  person  has  been  out  of  possession  for  twenty  years  he 
may  in  some  cases  bring  an  action  of  ejectment,  a  court  ci 
equity  will  not  favour  the  action ;  it  is  bound  by  the  sta- 
tute of  limitations,  and  will  give  no  assistance  to  rights 
which  have  been  slept  over  for  twenty  years.  On  that 
ground  also  we  contend  that  this  bill  cannot  be  supported. 


The  Attorney' Qeneral,  Mr.  Shadwell,  and  Mr.  Sugden 
for  the  plaintiffs* 

It  has  been  contended  on  the  other  side,  that  on  the  hc6 
of  thb  bill  we  shew  a  title  that  is  illegal;  a  title,  in  one  of 
the  plaintiffs  at  least,  acquired  by  champerty,  or  mainte- 
nance, or  by  the  purchase  of  a  pretended  title.  Now  Lord 
Cake  (a)  thus  defines  what  is  champerty,  and  what  mainte^ 
nancet  first,  to  maintain,  to  have  part  of  the  land  or  any 
thing  out  of  the  land,  or  part  of  the  debt  or  other  things 
in  plea  or  suit,  is  called  campi  partitio  or  champerty; 
next  maintenance  is,  when  one  nudntaineth  the  one  side 
without  having  any  part  of  the  thing  in  plea  or  suit. 
Cliamperty  and  maintenance  therefore  are,  where  a  per- 
son not  a  party  to  the  record  supports  the  party  to  the 


(«)  Co.  Lilt.  tft. 
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record^  which  is  not  in  any  sense  the  case  now  before  the  1823. 

Court.  In  determining  the  question  whether  this  is  a 
pfurcfaase  of  a  pretended  title^  the  Court  must  consider, 
whether  an  information  or  an  indictment  could  be  main-  Cmbtov. 
tained  on  the  statute  32  H.  8.  c.  9.  Upon  the  £Eu:ts 
appearing  upon  this  record  no  such  indictment  could  be 
maintained :  it  must  be  ^ewn  that  the  seller  has  not  been 
in  possession  a  year  before^  and  that  he  had  a  pretended 
right  to  a  title.  The  King  v.  Hill,  (a)  Dyer  74.  The 
evil  against  which  the  statute  was  intended  to  guard  was 
this,  that  one  man  having  no  right  to  an  estate,  but  only  a 
pretended  right,  and  not  being  able  to  prosecute  his  right, 
should  sell  such  right  to  another  person ;  but  this  is  the 
case  of  two  persons,  it  being  doubtful  which  has  the  right, 
jcnningtogether  in  bringing  one  suit  instead  of  two.  When 
there  are  questions  between  two  parties  relative  to  rights 
wfaidi  they  chum  under  certain  instruments,  or  under  wills, 
it  is  perfectly  competent  for  them  to  enter  into  an  agree- 
ment respecting  those  rights,  and  such  an  agreement 
is  not  only  legal,  but  might  be  enforced  between  the  am- 
tracting  parties  in  this  Court.  Conn  v.  Gtntn,  (b)  Hobson 
T.  Trevor^  (c)  StapilUm  v.  StapUton^  {d)  Stockley  v. 
Stockley,  (e)  And  not  only  may  parties  compromise  their 
rights,  but  it  has  even  been  held,  that  parties  may  enter 
into  an  agreement  in  contemplation  of  a  right  which  ipay 
afterwards  devolve  upon  them,  where  neither  party  had 
any  right  at  the  time  when  the  agreement  was  entered 
into.  BeckUy  v.  Newland.  (/)  For  the  purpose  of  thb 
argument  it  must  be  assumed,  that  a  question  respecting 
the  title  has  arisen  between  these  parties,  and  there  is 
nothing  to  prevent  them  firom  entering  into  a  compromise 
for  the  purpose  of  avoiding  litigation.  Suppose  that  these 
lands  were  withheld  by  a  tenant,  or  a  mortgagee,  and  that 
Lord  Cholmandeley  and  Mrs.  Darner  came  into  a  court  of 

(«)  Cro.  Car.  SSS.  {d)  1  Atk.  8. 

ih)  1  P.  Wnw.  723.  (e)  1  -Ves.  h  Beames  2S. 

(r)  9  P.  Wins,  Ifll.  (/)  «  P.  Wms.  I8«. 

Vol.  I.  I 
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law  to  enforce  their  rights ;  it  is  every  day's  practice  in 
a  court  of  law,  that  if  an  ejectment  be  brought,  and  it  be 
doubtfid  whether  the  title  be  in  the  heir  at  law  or  devisee, 
that  they  may  join  in  the  action  by  having  a  demise 
from  each,  and  you  may  recover  on  either  as  the  case 
may  be. 


The  Lord  Chancbllor. 

Supposing  the  agreement  to  be  a  lawful  agreement,  it 
would  be  an  agreement,  which  would  perhaps  entitle  you  in 
moieties  to  the  legal  estate,  or  to  the  beneficial  interest. 
Now  if  you  look  at  the  subsequent  charges  x)f  the  bill,  after 
the  stat^nent  that  you  have  agreed  to  divide  the  estate,  you 
go  on  to  allege,  not  that  the  beneficial  interest  is  in  you  ac- 
cording to  the  agreement,  but  that  it  is  in  you  or  -one  of 
you,  and  that  you  or  one  of  you  is  entitled ;  Iiord  MedeS" 
dale's  opinion,  as  declared  in  the  House  of  Lords  was,  that 
a  bill  in  equity  witli  sudi  an  averment  could  not  be  sup- 
ported. So  when  you  come  to  the  ejectm^it  which  pro- 
ceeds amongst  others  on  the  demise  of  the  trustees,  the 
bill  alleges  not  that  the  beneficial  interest  is  in  you,  but 
in  you  or  one  of  you.  According  to  Lord  Bedesdale's 
opinion  the  allegation  ought  to  have  been,  (provided  the 
agreement  is  a  legal  one)  that  the  trustees  were  trustees 
for  beih  the  plaintiSs,  and  not  for  one  of  them. 

For  the  plaintiffs 

It  is  averred  that  the  parties  have  agreed  to  share  equally 
between  them  the  residue  of  the  real  estates.  Supposing 
therefore  that  the  agreement  is  a  good  and  valid  agreement^ 
it  sufB^ciently  appears  that  both  parties  have  a  joint  bene- 
ficial interest  under  it.  The  objection  would  have  had  its 
full  force,  if  the  bill  had  simply  averred,  that  the  plaintifib 
or  one  of  them  had  been  entitled,  and  then  that  the  trustees 
were  trustees  for  them  or  one  of  them. 
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Hie  existence  of  the  letises  saved  the  right  of  the  plain-'  1 891 

tSiEf  down  to  the  time  of  their  expiration.  In  Doe  ▼.  Dan-- 
vers  (ti)  it  was  decided^  that  thoi^  a  party  was  out  of 
posseanon  for  more  than  twenty  years,  yet  tlmt  the  time  Clihtov. 
woidd  not  run  against  him  during  the  continuance  of  the 
lease;  upon  this  shnple  ground,  that  no  man  by  wrong 
can  get  my  right,  and  therefore  the  pajrment  of  the  rent  to 
a  person  not  entitled  can  never  operate  as  a  disseisin.  If 
my  tenant  pays  rent  to  another  wrongfully,  I  am  neverthe- 
less in  possession,  though  I  do  not  choose  to  take  advan- 
tage of  the  forfeiture.  Doe  d.  Onell  v.  Madox.  (b) 

Mr«  Heald  in  reply. 

*nie  question  in  this  case  is,  not  whether  the  agreement 
should  be  enforced  between  the  parties,  but  whether  it 
l^ves  such  a  title  as  is  good  against  one  individual.  We 
rest  tiiis  case  upon  the  shoit  point,  that  here  are  two  per- 
sons with  opposite  interests  to  each  other  converted  into 
€0-pIainti£b;  there  is  no  precedent  of  such  a  bill  being 
supported.  It  would  lead  to  this  inconvenience,  that  if 
A.  filed  a  bill,  claiming  a  right  which  it  was  known  he 
had  not,  and  a  demurrer  was  put  in  upon  the  ground,  that 
by  the  statements  of  the  bill  it  appeared  that  the  title 
was  in  B.,  the  biU  might  be  amended,  and  B.  made  a  co- 
plaintiff;  and  although  it  would  appear  upon  the  record 
that  A.  and  B.  had  opposite  interests,  the  Court  would 
decree  the  estate  to  A.,  which  would  in  effect  be  declaring 
that  B.  had  no  tide  at  all ;  so  that  a  party  would  obtaiii  a. 
decree  in  his  own  suit,  though  by  the  decree  it  would  appear 
he  had  no  title  to  the  estate. 

The  Lord  Chancbllor. 

Hie  difficulty  of  maintaining  a  suit  where  there  are  two 
plaintiffs,  A.  and  B.,  each  asserting  the  title  to  be  in  him,  is 

(«)  7  SasL  899.  (»  Runnington'i  Eject  App.  468. 
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this^  that  if  the  Court  decides  that  A.  is  ^titled^  andihe 
defendapts  do  not  complfuai,  how  is  B.  as  a  co-plaintiff  to 
appeal  from  that  depree«  They  remove  that  objection  by 
saying,  that  althcmgt^  previous  to  the  agreement  the  titles 
w^re  in  different  persons,  the  agreement  has  made  them 
tenants  in  common,  and  therefore  that  they  have  but  one 
title  between  them. 


For  the  defendants 

We  adimtthat  if  a  personhas  a  title,  and  agrees  to  let  an- 
other in  as  tenant  in  common,  they  may  sue  together :  but  in 
that  case  it  appears  how  they  are  tenants  in  conmion ;  here 
upon  the  &ce  of  the  bill  it  is  uncertam,  whether  Lord  Choi- 
mandeley  claims  \mder  Mrs.  Darner,  or  Mrs.  Darner  under 
jMifd  CApfmondela/.  The  present  too  may  be  considered 
^  a  caa^  in  which  we  have  a  right  to  insist,  that  the  plain- 
ti^  are  not  entitled  to  a  discovery,  because  it  appears  on 
the  Ufi^  of  thf^  proceedings,  that  we  have  been  in  the  quiet 
possession  of  H^  property  mote  than  twenty  years ;  and 
bjecQuse,  alidiougl^  the  real  owner  may  not  be  con^Ued  to 
bring  an  gectment  before  the  expuration  of  the  lease,  it 
does  not  follow  that  this  Court  will  assist  him  by  dis- 
covery to  bring  that  ejectment  after  twenty  years  have 
4slapsed. 

The  LoRB  Chanceixor. 


It  has  been  argued  that  this  is  a  case,  in  which  the  plain- 
taflb  come  into  Court,  stating,  that  the  one  or  the  other  is 
entitled ;  and  if  that  is  the  nature  of  the  record,  it  is  a  re- 
cord quite  singular,  and  quite  different  from  any  I  ever  r ecol- 
Two  persons    lect;  that  two  persons  can  come  into  this  Court,  and  say  the 
averring  that  the  title  is  either  in  me  or  you ;  each  contending  it  is  in  him- 

£l*oUit  o?  *"  ®^^  ^^  ^™^  ^^^  ^®  ^^  *  defendant,— is  this  the 
them,  and  each  ^^rse  of  the  Court  ?  The  real  question  here  is  whether 
colliding  that  it  is  in  himseU;  cannot  Join  in  a  suit  as  co-phuntif&.    SemHe. 
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tike  record  does  pot  it  in  that  way  or  not.    It  is  true  that  1823. 

it  does  put  it  in  that  way^  so  far  as  it  alleges,  that  one  ot 
the  other  is  entitled  under  a  certain  instrument :  but  the  ^^ 

questioB;.  is,  whether  it  goes .  o^  to  assert,  that  not  dnly  Clirtoii. 
under  Ibat  instmment,  but  vJHier  the  agreement  entered 
into  by  the  pertie;^  one  or  the  othtt  is  entitled ;  or  whether 
it  malces  the  distinction,  that  one  or  the  gther  is  entitled 
under  the  instrument,  but  that  both  have  acquired  nil 
equitable  tide  under  the  agreement.  If  that  distinction  is 
made,  the  objection  fidls ;  and  this  b  a  bill  brought  upon  a 
distiBct  titie,  because  it  asserts  that  thou^  it  is  a  le^ 
tide  in  one  or  the  ot^er,  it  has  be(5oinie  Subject  to  e^ftdtaMe 
cisiins  ki  wMch  both  lmv6  II  cMiiomon  interest.  Anotiid^ 
question  here  is,  whether  tiie  record  stirtes  i^ciise,  thsit  Mb 
within  the  principle  ef  the  gi^t  citse  in  the  House  df 
Lords.  The  case  ot  Doe  v.  StUweiri  Us  said  to  diifer  this 
case  from  that ; — ^without  havmg  fortfied  any  opinioq  upon 
the  case  of  Doe  v.  tktnversy  I  can  only  say,  that  I  know 
there  has  been  some  grumblmg  as  to  its  sotharity  ia  the 
place  to  which  this  may  go :  but  supposing  that  case  to  be 
qiflte  right,  I  ain:  not  prepared  to  say  that  the  sort  of  pos- 
session which  will  support  an  ejectment,  is  the  kind  of 
possession,  which,  will  autho4ze  the  holding  that  a  bill  of 
discovery  will  lie. 


/ 

L* 


TheLoRi)  Chancbixoiu 

In  this  case  there  are  several  questions.  It,  is  a  biU  filed  E^brumr^  st. 
for  discovery  in  aid  of  an  action  of  ejectment,  brought 
on  the  demise  of  Lord  Ckolnwndeleyy  on  the  demise  of 
Mrs.  Darner  J  upon  the  joint  demise  of  both ;  and  likewise 
on  the  demise  of  persons  represented  to  be  trustees  for 
them  of  the  estate ;  and  the  point  is,,  that  to  this  biU,  so 
firamed,  there  is  a  demurrer,  insisting  tiiat  the  plidntifis  on 
ttmt  own  shewing  are  not  entitled  to  any  discovery  ia 
tquity«.   Many  points  arise  in  the  consideration  of  thia 
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case  which  it  is  not  necessary  now  to  discuss  or  de- 
termine*. 

First,  we  had  the  case  argued  upon  the  doctrine  of 
champerty  and  maintenance,  and  as  to  savouring  of  those 
offences  at  the  common  law :  how  far  equity  would,  act 
upon  the  policy  of  the  law  in  cases  not  strictly  within  its 
letter. 


Secondly,  on  the  form  of  the  biH  it  was  said,  that  Lord 
.aholm&ndeley  and  Mrs.  Darner  might  be  fakjy  stated  on 
the  bill  itself  to  represent— not  that  they  have  a  joint  legal 
tide,,  but  at  any  rate  only  a  joint  equitable  title — ^recollect- 
ing abw^  that  the  masiner  m  which  the  existence  of  that 
title  is  stated,  in  so  cunningly  devised,  that  no  m^  can 
tell  what  the  agreement  is,  out  of  which  that  joint  interest 
ean  be  said  to  have  accrued-  There  are  difficulties  in  sup- 
porting the  bill  in  that  view  of  it.  There  are  other  points 
also  which  arose  in  the  former  ease  of  Cholmandeley  v. 
Clinton :  but,  without  adverting  to  them  further,  the 
ground  on  which  I  think  the  demurrer  must  be  allowed  is 
this,— 

The  title  is  stated  on  the  bill  as  a  titje,  ih  which  there 
has  been  in  one  sense  adverse  possession  for  above  twenty 
years  ;  and  I  believe  it  was  the  intention  of  the  House  of 
Lords  to  state  this,  that  where  there  has  been  adverse  pos- 
session, not  accounted  for  by  some  disability,  as  coverture 
or  infancy,  for  twenty  years,  a  court  of  equity  ought  not  to 
interfere.  That  doctrine  was  resisted  by  urging,  that  in 
the  bill  it  was  mentioned  that  there  were  leases  of  the 
estate,  which  were  unexpired  tHl  the  year  17^7  not  that 
tlie  lessees  had  not  paid  rent  to  the  Clinton  family,  but  it 
was  msisted  on  the  authority  of  some  modem  cases  decided 
in  the  Court  of  King's  Bench,  that  inasmuch  as  an  eject- 
ment might  be  brought  after  the  period  expired,  provided 
It  wa3  brought  within  twoity  years  after  the  expiratipn.  oS 
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those  leases,  so  by  analogy  this  bill  might  be  maifitained 
in  equity.  It  will  be  in  the  recollection  of  those  who^  have 
read  the  judgmeBt  delivered  in  the  Honse  of  Lords  in  the 
former  case,  that  Lord  Redesdale  expressed  very  consider* 
able  doubt,  whether  the  cases  alluded  to  would  be  finally 
supported,  if  brought  before  tiie  Hodse  of  Lords.  Btit 
putting  the  case  as  high  as  it  can  be  put,  that  they  could 
be  8iq>ported,  and  intimating  at  Jthe  same  time  that  my 
opinion  is  not  expressed  either  one. way  or  the  other^ 
nothing  can  be  more  clear  than  this,  that  notwithstanding 
those  leases,  Lord  Clinton^  according  to  the  statement  of 
this  bill  has  been  in  adverser  posseBs^oir  for  above  twenty 
years.  .  It  is  impossible  to  deny  that  these  parties  might; 
have  filed  a.bill  in  equity  dxiring  the  whphrtime  the  leases 
weoe  in  existence.  I  am  thterefore  of  opinion,  upon  that, 
pmnt  of  possess^n,  that  these  parties  on  their  own  states 
ment  ace  not  entitled  to^  any  assistwce  in  equity. 
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Demurrer  allowed^, 
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Ex  parte  Sir  JOHN  and  LADY  NICHOLL. 


Mitf€h  i. 


TlIS  was  a  petition  under  the  statute  56  Geo.  3.  c.  60»    The  Court  opcm 
praying,  tiiat  a  sum  of  437/.  1&.  lOd.  3  per  Cent  P««««»  ""^ 
Consolidated  Bank  Anmuties,  which  had  been  carried  to  ^  s.  Vee., 
the  account  of  the  conmiissioners  for  the  reduction  of  the  ^\\  direct  stocky 
national  debt,  under  the  provisions  of  the  abovwnentioned  which  has  been 
act,  might  be  transferred  to  the  petitioner  Lady  Nicholl.      *J^]^T^nj^  j/ 

be  re-transferred 
The  stock  in  question  stood  originally  in  the  name  of  tothepetittoners, 

Jofm  Price,  who  died  in  December  1817,  havmg  made  his  ^^^  *^J'*'t 
'  iscMar,  without 

any  refeience  to  the  Master  to  ascertain  who  is  beDeficially  ratitled  to  the  stock. 
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1839.         will,  and  appointed  Jane  Price  his  widow  sole  executrix. 


Jane  Price  afterwards  died ;  and  upon  ber  death.  Lady 
Kicuolim.       iVtcAo/2  obtained  administration  de  boms  turn,  with  the 
will  of  John  Price  annexed. 

The  petition  was  first  heard  before  the  Ftce^  Chancellor^ 
who  directed  a  reference  to  the  Master  to  enquire,  who  was 
beneficially  entitled  to  the  stocky  and  ordered  that  the  same 
should  be  transferred  into  the  name  of  the  Accountant- 
Generals 

Mr.  Heald  and  Mr.  Bligh  now  mentioned  the  petition 
to  the  Lord  Chancellor,  stating,  that  it  had  become  the 
practice  in  the  Ftce^Chancellor*s  Court,  upon  all  petitions 
under  this  act  of  parliament,  to  make  the  order  wiiich  had 
been  pronounced  in  the  present  instance ;  and  submitted 
that  in  a  dear  case  there  ought  to  be  no  reference  to  the 
Master. 

The  Attorney' General  for  the  Crown. 

The  Lord  Chancellor  thought,  that  it  was  quite  sufii- 
cient  in  this  case,  to  produce  the  probate  and  letters  of 
administration  with  the  will  annexed,  and  ordered  tho^ 
stock  to  be  transferred  to  the  petitioners.^ 


■  ■ .  1. 
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AUBIOL  V.  SMITH.  March  4. 

IN  the  month  of  March  1765,  Andrews  Jdfe  died  intes-   Where  accounts 
tate,  leaving  a  widow  and  eight  children;  and  upon  ^^^^^ 
his  deaths  letters  of  administration  were  granted  to  the  trostare  referred 
widow,  by  whom  the  management  of  the  family  affairs  to  arbitrmtion, 
was  entrusted  to  the  defendant  Smith,  who  acted  as  Md*hc  award  is 

made  a  rule  of  a 

trustee  down  to  the  year  1802,  when  the  intestate's  widow  ^^^^  ^f  ]^^  ^q. 
died,  and  continued  in  the  receipt  of  part  of  the  property  der  the  stat  0  & 
of  the  intestate  down  to  the  month  of  August  1804.  The  »®W.  s.,  though 
accounts  relative  to  the  trust  having  been  then  only  par-  j^^  mbrepro-  * 
tially  settled,  differences  arose  between  the  parties,  and  it  sentattoa  by  the 
was  agreed  that  the  whole  of  the  accounts  should  be  refer-  trustee  to  the 

red  to  arbitration,  and  that  the  submission  diould  be  made  »™'^^"^  ■•  ^ 

,       ,       particular  items 
a  rule  of  the  Court  of  King's  Bench.    Bonds  of  arbitration  ^f  the  account, 

were  accordingly  entered  into;  and  on  the  31st  of  May  a  bill  cannot  be 
1805  the  arbitrators  made  their  award,  by  which  they  maintained  by 
ehaiged  the  defendant  Smithy  with  an  entire  unbroken  sum  ♦-^^fTaft^'nie 
of  33,647/.  6s.  2d.  as  the  balance  due  from  him,  and  in  fiill  tinie  limited  by 
of  all  demands.    The  submission  was  made  a  rule  of  the  the  statute  has 
Court  of  King's  Bench  in  Triftity  Term  1805.    The  pro-  elapsed,  to  set 
perty  of  the  intestate  at  the  time  of  his  death,  in  part  con-  ^  ^^  ^^  .^^^^ 
sbted  of  the  sums  of  5000/.  and  6000/.  4  per  cent  stock,  impeached,  leav- 
and  of  a  sum  of  6692/.  10*.  cash,  vciiich  was  recdved  by  wg  *^  to  stand  as 
the  defendant  Smith,  and  was  alleged  to  have  been  invested  ,^^  "i^^i!^!!! 
by  him  on  the  4th  of  September  17^6,  in  'the  purchase  of  ^^^  ^h^  fiu»  of 
5500/.  of  the  like  stock.    The  defendant  Smith,  being  ex-  it  being  entire, 
amined  before  the  arbitrators  as  a  witness,  with  respect  to 
these  different  portions  of  stock,  stated,  that  the  same  had 
been  disposed  of  by  the  sale  of  one  portion,  and  the  trans- 
fer of  the  remainder  to  the  parties  benefidally  entitled^ 
representing  the  portions  so  sold  and  transferred,  as  por- 
tions of  the  identical  sums  of  stock,  respectively  stated  to 
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182^.  have  belonged  to  the  intestate  at  the  time  of  his  decease, 

and  to  have  been  purchased  after  that  time ;  and  he  pro- 
duced his  books  of  account  as  a  verification  of  the  feet. 
The  arbitrators  in  making  their  award  proceeded  upon  the 
statement  made  by  the  defendant;  and  the  present  bill  was 
filed  on  the  22d  of  April  1806^  by  the  five  surviving 
children  of  the  intestate,  who  were  also  entitled  to  thui 
diares  of  his  widow  and  deceased  diildren  >  allying,  that 

*  •     «  .  * 

the  plamtifis  lia4  discovered,  that  the  account  of  the  stock 
transactions  given,  by  the  defendant  was  untrue,  and  that 
'  ]»e  had  occasionally  sold  out  the  stock  which  belonged 
,   to  the  intj^state  at  the  time  of  hi?  death,  and  used  it' 
for  his  own  benefit,  and  had  not  invested  the  ^692/.  IOj.' 
cash  in  the  manner  alleged  by  him ;  and  insisting,  that' 
the  defendant,  sustuning  the  character  of  a  trustee,  was 
bound  to  have  disclosed  the  circumstances  to  the  ^bi- 
trators^  and  that  the  plainti^  would  in  that  case  have 
had  an  option,  either  to  have  had  .th^  account  taken  as  a 
stock  account,  or  to  have  charged  the  defendant  widi  the 
fiill  amount  of  the  benefit  made  by  the  sale  of  the  stock, 
in  which  latter  case  they,  woi^d  have  been  entitled  to  a 
much  larger  sum  than  was  ^warded  to  them.    The  bill 
did  not  seek  to  impeach  the  accounts  tal^en  between  the 
parties  generally,  or  to  set  aside,  the  award  in  totOy  but 
insisted  that  it  ought  to  be  opened  vnth  respect  to  the 
three  items  in  question ;  and  prayed,  that  an  account  might 
be  taken  of  what  was  due  from  the  defendant  to  the  estate 
of  the  intestate  Andrew  Jelfe,  in  respect  of  the  said  5692L 
10s.,  and  of  the  interest  thereof  at  5  per  cent,  from  the 
4th  September  1766,  or  of  the  monies  arising  from  the 
sale  of  the  4  per  cent,  annuities  purchased  therewith,  in 
case  any  were  purchased  therewith,  and  of  the  monies 
arising  from  the  sale  of  the  5000^.  and  6000/.  4  per  cent, 
annuities,  and  of  the  dividends  of  such  several  sums  of  4 
per  cent  annuities,  and  of  the  interest  of  the  monies  arising 
fipom  the  sale  thereof,  from  the  time  the  same  were  received, 
at  the  rate  of  5  per  cent  per  annum,  and  of  what  transfers^ 
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paymenta  or  other  satisfaction  had  at  any  time  jbeen  made  isss. 

to  any  person  or  persons  entitled  to  the  same  in  respect 

thereof;  and  that  th.e  defendant  might  be  decreed  tp  pay 

to  the  plainti£b  what  should  b^  found  due  on  taking  such         Smith. 

account^  and  that  they  might  be  declared  entitled  to  the 

tame,  over  and  above  the  snma  awarded  to  theu. 


AuRIOft 

Or 


The  defendant  by  faiii  anawcsr  submitted,  that  the  swani 
ought  to  be  idioUy  bindii^  and  conclusive  between  the 
parties;  but  stated,  that  he.had  no  ol^ection  to  the  whole 
of  the  award  being  set  aside,  and,  the  accounts  taken  in  the 
usual  way  under  the  direction  of  the.  Court,  without  anjr 
rqiard  being  had  to  the  awiprd^  or  to  what  the  arbitrators. 
haddoiie«     v 

.  •  .  •         •  »    ■ 

Hie  case  <m  the  part  cf  the  plaintifis  was .  substantiated; 
by  evidence,  fidsifying  the  account  given  by  the  defend^i^t 
before  the  arbitrators,  and  shewing,  that  the  sums  of -stock 
in  question  had  been  repeatedly  sojd  out  and  tran^fienved  k 
but  it  was  proved  on  the  part  of  the  defendant^  tiiiattthe; 
fects  upon  which  the  award  was  sought  to  bejinipeachod,! 
were,  known  before  the  award  ^as  signed,  av^.  that  th& 
plaintiffii  afterwards  accepted  the  whole  sum  awarde4  U>» 
them,  before  they  made  any  attempt  to.disturbthe  deciiupa 
of  the  arbitrators^. 

The  cause  was  argued  before  his  Honour  the  present 
Master  of  the  RoIOb,  then  Fice-Chancelhr,  in  JfiRcha^lmas^ 
Term  1813,  and  the  following  judgmmt  waa  ^ve^,^ 

The  Fice-Chancellor.  {a}  neuk  Nov.  tsis^ 

Upon  the  merits  of  thia  case,  there  seems  tp  be  a  very 
foir  ground  for  reviewing  this  account  as  to  the  three  item» 
in  quMdon,  inaemudi  as  there  has  been  a  concealment  ox: 

■  .  •      ,  ...         • 

(a)  E^n^Hom^ 
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18tf;  fiibe  representation  with  respect  to  those  three  items^  by. 

»  terustee^  who  is  bound  to  give  a  fair  account  to  his  cestuf 

^^  que  trust  of  the  money  in  his  hands.    But  the  difficulty 

Skit«.  which  has  always  struckme  as*  to  the  proceedings  in  this 
ciise^  bears  ixpon  a  questton  of  great  magpitu^^  littmdy, 
what  are  the  grounds  upcm  Which  this  GiEnnt  is  to  deal 
with  awards  and  references-  tmder  the  statute  9  and  10 
PFilliam  3.  I  have  looked  into  the  autiioritieB  -  to  ilee^ 
i^ether  tjiis  Court  is  not  cota^eufy  barred  from  givfa^ 
tiie  relief  pnyed  ll>y  a  bai  to  ifedafy  an.  Jvward,  in  the  case 
of  a  reference  made  under  the  statuC^  where  the  bill  !»> 
ffled  after  the  lime  haa  elapsed^  widiiiilirhich  application 
i»  under  the  statute  to  be  laade  for  the  purpose  of  setting 
aside  the  awards  if  that  be  the  nature  of  the  aj^licatioii« 
I  have  been  led  also  to  examine^  whether  an  application  can 
be  made  to  a  court  of  ^uily^  when  4£»  sabmission  to  Che 
awax4  is  made  a  role  of  another  camt ;  and  wixtber  the- 
application  can  be  made  by  a  bill  to  rectify  and  supply^ 
the  award  as  to  certain  selected  items^  m  which  there  ha% 
been  nusrepresentation  and  erroneous  conclusion,  leaving 
it  to  stand  as  to  all  the  remainder  of  the  items.  A  pro- 
ceeding of  that  nature  appears  to  me  to  be  perfectly  new : 
there  is  no  instance  in  which*  such  an  application  has  ev«r. 
been  made;  and  it  wiU  be  attended  with  great  difficulty  if 
this  Court  caa  entertain  such  a  jurisdiction,  and  adnuniater 
sudi  relief. 

It  is  now  clearly  settled,  thai  the  references  vmder  the 
statute  of  the  9th  and  10th  fFUliam  3.  are  to  be  governed 
by  the  statute,  and  the  statute  has  transferred  the  jurisdic- 
tion, and  given  it  altogether  to  the  Court  of  which  the 
submission  to  the  award  is  made  a  rule,  has  prescribed  in 
what  cases,  and  withki  what  period,  if  at  all)  the  award  is 
to  be  set  aside.  The  prindj^e  which  is  to  determine  the 
Court  in  carrying  into  esDecutioi^  that  very  salutary  and 
important  act  is  clear  and  settled;  it  is  fitting  that  it 
should  be  considered,  M^ethcr  there  be  any  special  ex- 
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cepUon  to  it:  but  the  general  principk  i»,  that  where  the  1^^3. 

parties  have  selected  their  own  tribunal^  a  certain  period  o£ 
lime  shall  be  given,  after  which  the  award  shall  be  final 
and  conclusive.  Pedln/  v.  Ooddard  (a)  is  a  leading  autho- 
rity upon  the  constmctioQ  of  the  act :  the  question  there 
was,  whether  upon  an  application  for  an  attachment  for 
non-peiformance  ot  an  award,  the  submission  to  which  was 
made  a  rule  of  Court  by  virtue  of  the  statute,  it  was  com- 
petent to  the  parties  to  object  to  the  award,  for  any  ille-. 
gality  apparent  upon  the  fsux  of  it,  although  the  time 
limited  by  the  statute  for  applyiug  to  the  Court  to  set  aside 
the  award  had  expired.    The  distinction  taken  in  that  case      Where  thereis 
is  this,  that  if  there  is  a  palpable  objection  upon  the  face  of  *  Palpable  objco- 
m  award,  the  proceedmg  to  set  it  aside  must  be  within  the  '^^If^^^^ 
time  limited;  but  that  it  is  competent  to  the  Court,  after  the  Court  may 
that  time  has  elapsed,  to  attend  to  the  objection,  where  an  refuse  to  enforce, 
application  is  made  to  enforce  the  award  by  attachment,  in    °j^^"^  !!* '* 
the  same  manner  as  tf  an  action  is  brought  upon  an  award,  time  limited  hj 
on  the  &ce  of  which  there  is  a  palpable  objection.    If  then  the  statute  has 
it  is  not  competent  to  the  parties,  after  the  period  has  ^l^F^^ 
dapsed^  to  apjdy  under  the  statute  to  set  aside  an  award, 
althou^  an  objection  appears  upon  the  &ce  of  it,  certainly 
it  is  not  upon  any  ol:ject]on  appearing  extrinsic  to  it,  either 
Hbe  circumstance  of  corruption  or  misconduct  of  the  arbi- 
trators, or  fraud  of  the  parties ;  it  cannot  be  impeached  in 
any  case  when  the  period  has  eli^sed  by  any  application 
under  the  statute  to  set  it  aside.    The  case  of  Pedley  v. 
Ooddard  has  ever  since  been  followed  in  every  court  of  jus- 
tice, though  in  Allardes  v.  Campbell  {b)  the  Court  was 
divided  upon  the  question,  whether  any  jurisdiction  at- 
tached where  there  was  a  reference  under  the  statute;  and 
Hiough  m  Braddick  v.  Thompson  (c)  the  Court  of  King^s 
Bench,  when  unable  to  permit  the  party  by  pleading  a  mat- 
ter dehors  the  award  to  impeach  it,  threw  outan  idea,  that 

(s)  7  T.  R.  73.  {e)  8  Kast  S44. 

(»)  Bunb.  965. 
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1S93.         tliey  woold  allow  a  new  role  to  be  firanied,  so  as  to  permit 


the  party  to  go  to  a  court  of  equity  upon  the  subject,  it 

^^  being  still  doubtful,  whether,  if  they  did  apply,  a  court  of 

Smith.         equity  would  interfere.    I  take  that  point  to  be  settled  by 

Nicbok  ▼•  Chalie,  (a)  and  the  still  more  recent  case  of 

Gwiheit  y.  Bannister y(b)  in  which  cases  the  Lard  Chan- 

The  jarisdic-    cellar  has  clearly  decided,  that  the  jurisdictian  in  matters 

tion  in  mauers     of  award  referred  under  the  statute,  is  altogether  transferred 

of  award,  refer-  . 

red  under  the      ^  ^^  statute  to  the  court  of  which  ihe  submission  is 

statute  9  and  10  made  a  rule,  and  that  awards  of  that  nature  must  be  rega-* 
W.  3.,  is  altoge-  lated  by  the  statute  with  reqpect  to  the  period  within  which 
liui^SS  appHcation  must  be  made  to  the  Court  to  set  them  aside, 
which  the  sub-  If  that  be  so  generally  speaking,  the  question  id,  whether  ^ 
mission  b  made  a  bill  can  be  filed  to  impeach  an  award  in  part  to  correct 
'"da  *  f^T  ^^  ^  P*^>  the  submission  to  arbitration  halving  been 
tare  most  be  re-  ^^^^^  &  ^^  of  a  court  of  law.  If  the  jurisdiction  is  a 
galatedbjthe  statutable  jurisdiction,  confined  in  the  way  prescribed 
statole  with  re-  |,y  ^^  statute,  and  the  ancient  jurisdiction  of  a  court 
^dwithin  ^^  equity  is  taken  away  in  cases  coming  under  the  sta- 

which  applica-  tute,  the  whole  subject  of  the  award  must  be  dealt  with 
tion  must  be  enturely  in  the  court  to  which  the  jurisdiction  is  given,  and 
midc  to  set  them  ^^y  other  court  has  no  jurisdiction  over  it.  Then  if  upon 
fraud  does  not  ^^^  groimd  a  party  has  a  right  to  complain  of  the  decision 
constitute  an  of  the  arbitrator, — ^upon  what  principle  has  he  a  right  to 
exception.  come  to  any  other  court  that  has  not  a  jurisdiction  ?    It  is 

said  that  fraud  constitutes  an  exception ;  that  it  is  against 
consoience  for  the  party  to  insist  upon  such  an  award; 
and  that  therefore,  though  imdoubtedly  parties  are  limited 
in  general,  within  the  period  limited  by  the  statute, 
and  to  the  court  that  has  jurisdiction  over  the  award, 
yet  in  a  case  like  the  present,  where  it  is  against  con- 
sdence,  and  where  the  discovery  could  not  be  made  in 
time,  there  ought  to  be  an  exception.  It  will  not  be 
necessary  to  decide  that  point  now :  but  at  the  same 
time  it  becomes  the  Court  to  consider  the  difficulty  which 

Of)  14  Yes.  S65.  (b)  IM.  5S0. 
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would  arise  out  of  such  a  proposition.    Suppose  corruption 
was  imputed  to  the  arbitrators, — has  the  party  in  that  case 
a  right  to  apply  to  a  court  of  equity,  corruption  being  one 
of  the  cases  in  which  it  is  expressly  stated  the  party  is 
to  apply  to  the  Court  of  which  the  submission  is  made 
a  rule  ?   Does  subsequently  discovered  corruption  transfer 
the  jurisdiction  ?     Why  is  not  the  party  equally  to  apply 
to  the  equitable   jurisdiction  of  a  court  of    law  upon 
the  ground  of   subsequently  discovered    corruption  ? — 
One  court  has   as  much  jurisdiction  as  another  coiut; 
and  there  is  no  necessity  for  applying  to  a  court  of 
equity,  siqpposing  either  court  could  in  such  case  entertain 
jurisdiction.    At  the  same  time  it  is  obvious,  that  if  ex- 
ceptions to  the  statute  are  to  be  permitted  upon  the  ground 
of  subsequently  dbcovered  corruption,  all  the  evils  will  be 
let  in  which  are  meant  by  the  statute  to  be  prevented,  the 
statute  having  given  a  time  within  which  discovery  of  cor- 
ruption shall  be  available.    It  is  not,  in  my  opinion,  neces- 
sary to  decide  that  question  upon  the  present  occasion, 
because,  even  if  it  be  admitted  that  a  party  can  in  any 
case  impeach  an  award  after  the  period  has  ehqpsed,  on 
the  ground  of  newly  discovered  fraud  or  corruption,  he  is 
certainly  bound  to  shew  that  it  is  a  new  dbcovery,  and 
further  that  with  diligence  he  could  not  have  discovered  it 
before— Can  it  be  said,  that  throughout  the  whole  period 
of  time  this  case  was  before  the  arbitrators,  these  plainti& 
could  not  with  due  diligence  have  discovered  in  what  man- 
ner this  stock  had  been  dealt  with  ?    This  is  not  a  case  in 
which  subsequent  discovery  is  proved  to  have  been  made 
by  the  party:  but  on  the  contrary  the  discovery  was  made, 
in  partat least,  previous  to  the  awards  and  at  all  events  the 
might  have  applied  to  the  Court  within  the  time 
by  the  statute,  on  the  ground  on  which  they  now 
complain.    But  that  is  not  all  the  difficulty  the  plaintiffii 
have  to  contend  with  in  the  present  case.    This  application 
is  perfectly  new.    It  is  such  an  one  as  I  never  remember 
to  have  been  made,  even  in  due  time,  and  to  the  proper 


189S. 


AURIOL 
V. 

Smith. 


Where  a  party 
applies  to  set 
aside  aa  award 
on  the  ground  of 
newly  discovered 
fraud,  he  is 
hound  to  shew 
that  it  is  a  new 
discovery,  and 
thatheconldnot 
with  due  dili- 
gence have  made 
the  discovery 
before. 
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1823.         tribunal.    Here  is  an  award,  which  upon  the  &ce  of  it  is 

perfectly  good,  final,  and  complete.  It  directs  an  entire  sum 

^  to  be  paid;  it  does  not  upon  the  face  of  it  distingmsh,  how 

Smith.         much  arises  from  one  head,  and  how  much  from  the  other. 

Is  it  competent  then  to  a  party  to  set  it  aside  in  part,  and 

to  leave  it  to  stand  in  part  ? — Can  that  be  done  in  reference 

An  award  may  to  an  entire  subject  like  the  present  ?     There  are  cases  in 

be  good  in  part,  which  an  award  may  be  good  in  part,  and  bad  in  part;  but 

where  thlTsu^ '    tlw)8e  are  cases  in  which  the  subject  appears  clearly  capable 

Ject  is  clearly  ca-  of  being  separated,  where  for  instance  the  arbitrator  exceeds 

pable  of  being     his  authority  in  one  subject,  or  proceeds  to  another  whi<^ 

'^'T'^     *  u^l    te  has  no  power  to  award: — ^But  was  there  ever  a  case 
not  where  all  the  ^ 

matters  are  with-  ^^^rd  of,  in  which  it  was  said,  that  where  all  the  items  of 
intheaubmiasion  an  account  were  within  the  submission,  and  the  arbitrators, 
^^iTf*"^  *f  ^^Sf  properly  exercised  their  jurisdiction  upon  the  sub- 
it  entire.  J®^  pronounced  one  entire  sum  to  be  due,  and  declared 

that  upon  payI^ent  of  that  sum  all  accounts  should  dose, 
the  award  should  be  bad  as  to  some  of  the  items,  which 
were  not  before  the  arbitrators  in  the  view  in  which  they 
were  afterwards  presented  to  the  Court.  In  such  a  case 
the  Court  would  have  in  the  first  place  to  analyze  the  en- 
tire sum  awarded,  to  discover  how  much  of  it  was  com- 
posed of  the  items  complained  of,  and  to  cut  it  down  to  a 
different  sum.  Suppose  that  to  be  done  in  the  present 
instance,  and  so  much  to  be  taken  off  as  arose  from  the 
nustaken  conclusion  of  the  arbitrators  in  respect  of  these 
three  items,  and  that  instead  of  33,000/.  20,000/.  was 
ascertained  to  be  the  remnant  due, — How  would  it  be  pos* 
sible  to  make  out  this  compound  account,  partly  under  an 
award,  and  partly  under  the  decree  of  the  Court  It  would 
be  to  substitute  that  which  the  arbitrators  had  no  power 
to  do,  namdy,  to  give  20/XX)/.  in  part,  and  to  leave  all  the 
other  items  open.  How  is  it  possible  to  deal  with  an 
award  in  that  manner?  How  could  it  be  enforced  by 
attachment  as  to  the  remaining  sum  of  20,000/.  for  the 
items  not  complained  of  ?  How  could  an  action  be  brought 
vpoff  the  award  to  recover  diat  ?    It  would  be  sufficient  to 
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answer,  there  is  no  such  award  as  one  for  20,000/.  in  ex- 
istence. In  the  next  place  it  would  be  a  decisive  objection 
to  it^  that  an  award  for  20,000/.  in  part  would  not  be  final, 
and  could  not  stand.  It  is  impossible  then  to  let  the  award 
stand,  as  an  award  of  particular  items  of  an  accoimt,  where 
the  arbitrators  have  incorporated  all  into  one  entire  sum, 
without  stating  upon  the  &ce  of  the  award  the  manner 
in  which  they  make  up  that  sum ;  and  the  arbitrators 
having  stated  as  the  condition,  that  the  award  shall  be  final, 
it  is  impossible  for  the  parties  to  take  one  part  of  that  sum, 
and  leave  the  account  open  as  to  the  rest ;  they  must  make 
thdr  election,  and  either  seek  to  set  aside  the  award  in 
MOj  or  leave  it  as  it  is.  Had  they  in  the  proper  time 
appfied  to  the  Court,  they  might  on  th6  ground  of  firaud 
have  impeached  part  of  it,  and  that  would  have  had  the 
eflbct  of  impeaching  it  in  toto :  but  it  vA  impossible  to 
separate  such  an  award,  to  make  it  good  in  part,  and  bad 
in  part,  when  it  is  entire  upon  the  face  of  it.  These  are  the 
diftcolties  that  have  impressed  my  mind ;  I  have  endea^ 
vom^  most  anxiously  to  discover  some  principle  upon 
which  I  could  declare  that  the  plaintiffb  were  entitled  t^ 
relief ;  but  when  the  bill  is  to  have  an  accotmt  taken  of  • 
partial  items,  when  it  is  filed  in  a  Court  that  has  not  jurist 
diction,  when  it  is  filed  after  the  time  limited  by  the  sta« 
tnte  has  elapsed,  and  when  the  plaintifis  do  not  make  out, 
that  the  fraud  upon  which  they  proceed,  vms  discovered 
posterior  to  the  time  at  which  resort  ought  to  have  been 
had  to  a  court  of  justice ;  I  think  it  would  be  going  beyond 
wfaflit  has  ever  been  done  in  any  case,  and  lead  to  infinite 
tt^Mrfief,  if  such  an  award  could  be  disturbejlin  this  Cotik^i 
I  am'clearly  of  opinioti  therefore,  that  upon  this  ground,  the 
reUef  prayed  by  tMs  bill  caimdt  ht  gMited,  and  Utit  bffl 
must  be  dismissed. 


1823. 


AURIOL 

V. 
SlIlTR. 


The  plaintiffs  appealed  from  this  decree ;  and  the  appeal 
was  argued  on  the  ICth  and  IJth  of  March  1^22. 
Voi^L  K 
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1-823.  Mr.  Home  and  Mr.  Shadivell  for  the  appellants. 


AURIOL 

^  It  is  clear  that  the  defendant  deceived  the  arbitrators 

Smith.  by  concealing  the  £acts  as  to  the  stock  which  he  sold  out : 

the  only  question  therefore  is,  whether  the  statute  makes 
the  award  conclusive.    This  is  not  a  case  where  we  seek 
to  set  aside  the  award,  we  admit  it  to  be  good  so  far  as  it 
goes :  but  one  part  of  the  accounts  has  not  been  taken,  and 
we  desire  to  have  that  added.   As  a  trustee,  it  was  the  duty 
of  the  defendant  to  have  informed  his  cestui  que  trusts  of 
all  the  circumstances.    The  suppression  was  a  fraud  which 
the  statute  cannot  be  intended  to  sanction.    The  statute 
enacts  that  the  process  for  enforcing  awards  shall  not  be 
stopped  except  within  a  certain  time :  but  that  enactment 
does  not  apply  to  this  case,  because  no  process  has  issued ; 
and  if  an  attachment  is  applied  for,  the  Court  will  consider 
the  objections  to  the  awards  Pedley  v.  Goddard.  (a)     The 
statute  then  goes  on  to  say  how  awards  may  be  set  aside^ 
giving  power  on  a  sununary  application,  but  not  confining 
by  negative  words  the  power  of  courts  of  equity  to  inter- 
fere upon  a  bill  filed. 

Mr.  Raupett  for  the  respondent  contended,  that  the 
plainti£b  were  barred  by  the  award  and  statute ;  and  cited 
Gwinet  v.  Bannister ,  {b)  Nichols  v.  Chalie,  (c)  Allardes  v. 
Campbell,  (d)  Kampshire  v.  Young,  {e)  Fetherstone  v. 
Cooper,  (J)  Chicot  v.  Lequesne,  (g)  Godfrey  v.  Boucher.  (A) 

Mr.  Home  in  reply  cited  South  Sea  Company  v.  Bu$np^ 
stead  (t)  and  fFard  v.  Periam ;  {k)  and  insisted  thil  the 
defendant,  being  bound  as  a  trustee  to  disclose  the  facts, 
stood  in  a  different  situation  from  any  other  party. 

(«)  7  T.  a.  73.  (/)  9  Vcs.  67. 

ip)  14  Vcs.  630.  •  {g)  2  Vcs.  sen.  316. 

(c)  tkU.  206.  (A)  3  Via.  Abr.  139. 

(i)  Bunb.  266.  (1)  /M.  140. 

(#)  2  Atk.  166.  (At)  1  Sq.  Cas.Abr.  91. 


CASES  IN  CHANCERY. 


131 


The  Lord  Chancbllor  s^d,  that  the  trustee  and  cestui 
gue  trust  going  to  arbitration,  put  one  another  at  arms' 
length  like  other  parties,  and  could  not  be  relieved,  if  they 
did  not  use  due  care  in  the  proceeding ;  and  desired  that 
the  Registrar's  Book  might  be  consulted  as  to  the  case^ 
cited  in  the  argument,  (a) 


iBtS. 


(m)  The  following  notes  of  the 
cases  of  fTard  v.  Periam  and 
AUardes  v.  Campbell^  and  of  the 
case  of  Reynell  v.  Luicombe  re- 


ferred  to  in  the  report  of  Jiimr^ 
des  sXampbeU^  were  furnished  t» 
the  Lwd  Chunceilor. 


WARD  V.  PERIAM. 
[8  £q.  Cas.  Abr.   91.] 
The  order  on  the  hearing  of     to  be  taken  by  Mr.  Brownmg^r 


th'is  cause,  for  further  directions, 
TDB  the  S 1  St  ^jprtV  178 1 ,  is  in  these 
terms: — 

This  cause  coming  on  the 
SDth  day  of  May  last,  to  be 
heard  and  debated,  the  scope 
•f  the  plaintiff's  bill  being,  to 
set  aside  the  award  dated  the 
l«th  day  of  December  1718, 
made  by  the  defendants  Walker 
and  Lhjfd^  as  arbitrators  between 
the  plaintiff  and  the  defendant 
Fffrtfm,  touching  several  matters 
of  account  depending  between 
them,  and  touching  Mhich  there 
was  a  former  suit  depending  in 
this  Court  between  the  said  plain- 
tiff and  defendant  Periam^  and 
that  the  defendants  proceedings 
at  law  on  the  award  bond  entered 
into  by  the  plaintiff  might  be 
stayed,  and  said  bond  be  de- 
livered up  to  be  cancelled.  The 
said  plaintiff  by  his  bill  charging, 
that  by  the  decree  in  the  former 
ause,  an  account  being  directed 


then  one  of  the  Masters  of  thi» 
Court,  the  defendant  Periam 
found  there  would  be  a  great 
balance  due  thereon  to  the  plain- 
tiff, and  applied  to  him  that  they^ 
might  settle  the  account  between 
themselves,  to  which  the  plain- 
tiff agreed  ;  But  they  differing 
between  themselves  on  some- 
items,  it  was  agreed  to  refer  the 
matters  to  the  arbitration  of  said* 
defendants  Walker  and  Idoydr 
and  of  one  John  Jenkins,  or  of< 
any  two  of  them,  and  that  said 
Walker  andZ^i^^ proceeded  with 
g^cat  partiality,  and  awarded  the 
plaintiff  to  pay  the  defendant 
384/.  I9i.  S\d.  althougti  they 
ought  to  have  awarded  the  de- 
fendant Periam  to  have  paid  the 
plaintiff  100/.  and  upwards,  he*- 
sides  costs  of  suit ;  and  that  after 
said  award  made,  the  defendant 
Periam  assigned  the  benefit  there- 
of to  the  defendant  Mitchell,  in 
trust  for  the  defendants  Dall^ 
Selleck  and  Ta$$elh  since  which 
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March  4« 


The  Lord  Chancellor. 

When  this  case  came  before  Sir  T.  Plumer,  he  was  of 
opinion,  that  the  circumstance  of  the  award  having  been 


the  defendant  Periam  became 
bankrupt*  and  hts  effects  had 
been  assigned  to  the  defendant 
lAoyd^  who  put  the  award  bond 
entered  into  bj  the  plaintiff  in 
luit;  whereto  the  defendants 
Periam  Lloyd  and  Walker  in- 
sisted, that  said  award  was  just, 
and  was  fairly  made;  and  the  de- 
fendant J^/o^if  insisted,  that  the 
same  ought  not  to  be  set  aside, . 
and  the  rather  for  that  the  plain- 
tiff had  himself  caused  the  award 
to  be  made  a  rule  of  the  Court  of 
King*9  Bench;  and  though  he 
afterwards  caused  the  said  Court 
to  be  moved  that  the  same  might 
be  set  aside,  could  not  prevail 
therein.  Whereupon  and  the 
pleadings  in  the  cause  being  then 
opened,  and  upon  hearing  of  the 
bond  of  submission  dated  the 
17th  day  of  October  1718,  the 
rule  whereby  the  said  submission 
was  made  a  rule  of  the  Court  of 
King*s  Bench,  the  rule  for  the 
defendant  Periam  to  shew  cause 
why  the  said  award  should  not 
be  set  aside,  and  the  rule  made 
upon  his  shewing  cause  to  dis- 
charge the  last  rule,  and  the  act 
of  parliament  for  determining 
differences  by  arbitration,  read, 
and  what  was  insisted  on  by  the 
counsel  for  all  the  said  parties ; 
his  Lordship,  thought  fit,  and  so 
ordered,  that  it  should  be  refer- 
red to  Mr,  Lfghaorme,  one  of 


theJMasters  of  this  Court,  to  state 
what  proceedings  there  had  been 
in  the  Court  of  King's  Bench, 
and  how  far  the  defendants  had 
insisted  on  those  proceedings  by 
their  answers.  In  pursuance 
whereof  the  said  Master  made 
his  report,  dated  the  S5th  No- 
vember 1720,  and  thereby  cer- 
tified, that  on  the  II th  February 
in  the  fifth  year  of  his  Majesty^s 
reign,  on  the  plaintiff  fFard^ 
motion,  a  rule  of  the  Court  of 
King*s  Bench  was  made,  that  the 
submission  of  the  matters  in  dif- 
ference between  him  and  the  de- 
fendant Periam  should,  accord* 
ing  to  the  form  of  the  statute,  be 
entered  and  made  an  order  of 
the  same  Court;  and  on  the  same 
day,  of  the  plaintiff /Tarif ir  mo- 
tion, another  rule  was  made  of 
the  same  Court,  on  reading  the 
affidavit  of  the  plaintiff  Ward 
and  Mr.  John  Jenkins,  whereby 
the  first  day  of  the  then  next 
term  was  given  the  defendant 
Periam^  to  shew  cause  why  the 
arbitration  between  the  parties- 
lately  made  should  not  be  made 
void ;  and  that  on  the  85th  day 
of  April  following,  the  defendant 
Periam  coming  to  shew  cause, 
after  some  considerable  debate 
of  the  matter,  the  Court  was- 
divided  in  opinion,  two  Judges 
against  two  judges,  as  to  the 
setting   aside  said   award,   and' 
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made  a  role  of  the  Court  of  King's  Biench^  might  have 

been  a  bar  to  a  bill  to  set  aside  the  award  altogether, 

'  and  that  a  fortiori  it  was  an  answer  to  a  bill  to  set 

aaide  the  award  in  part.    The  case  was  argued  in  two 


18)1 


AvRldL 

tf. 
5mitb« 


tbereopoB  »  role  was  m^dethal 
ttid  former  rule  should!  be  disr 
charged,  aod  said  master  by  his 
report  further  certified,  thatafter 
laid  rale  of  85th  AprOi  one  or 
more  motions  were  made  in  the 
King^s  Bench  on  the  defbndant 
Ptrimm's  behalf,  for  an  attach- 
Bent  against  said  fFm^  for  non^ 
performance  of  s^d  award,  but 
thaiL   no    rale   was  thereupon 


And.  the  oaui^  coming  this 
present  day  to  be  heard  before 
his  Lordship  fpr  further  direc- 
tions, in  the  presence  of  counsel 
learned  on  all  sides,  whereupon, 
and  upon  the  debate  of  the  mat* 
ter»   and  hearing  said  Mister's 


report,  the  decretal'  order  dated 
the  ISth  J^avemher,  4th  Geofpi 
Ragi$,  with  defendant'  fFmlker^i 
answer,  and  the  proofs  taken  in 
this  cause,  read,  and  what  was 
alleged  by  the  counsel  for  all 
said   parties,  his  Lordship  de* 
dares,  that  it  appears  that  said 
award    was  unfairly   obtained^ 
and  doth  therefore  order  and 
decree  that  the  same   be  set 
aside^  and  that  the   deftedant 
LIsffd  db  acknowled^satisfheM 
tion  in  the  jndfewent  obtained 
OB  the  award  bolid,  and  that  the 
defendant  HTmUcer  do  pay  unto 
the  plaintiff  his  costs  atiaw,  and 
of  this  snit,  to  be  taxed'  by  said 
Master. 


ALLARDES  V. 
[Bill  filed  IftVA.  Term,  S  Geo,  2 

The  bill  in  thiscause  stated,thaA 
the  parties  reciff ocally  entered 
intabondsin  the  penalty  of  lOOOf. 
conditioned  for  the  performance 
of  the  award  of  two  arbitrators, 
to  whom  they  had  agreed  to  refer 
all  matters  in  difference  between 
themi  or  if  the  two  arbitrators 
disagreed,  of  such  un»pif  e  as  they, 
should  appoint^  with  a  clanse,- 
that  the  award  or  umpirsgei 
should ,  be  made  »,  riils;of  the: 
Coairt  of  King's  Benchk  ItsUted 
lha(  the.  arhitralors  madei  no 


CAMPBELL. 

.  Roll,  1i6.-*Bunbury263.] 

award,    but  appointed  aD>  uom 
pire ;   that  he  made  his  award, 
directing  the  plaintiff  to  deUrer 
up  the  note  of  hand  on  whseh  be 
founded  his  demand*  agaiast 'the 
defendant,  but  that  he  made  sudhv 
award  without  hearing  platntiiV 
or  giving  him  an:  opportunity  t^ 
produce,  his  Touchers  or  proofe  \ 
thath^  had  informed  thcphtintiffr 
that  he  did  not  mean  bis  award- 
to«  be  finals,  but  that*  the  samsi 
should  be?  revised  if  the  plainlfflP: 
waadteOisficdi  and  that  the  de^^ 
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ways.  It  was  insisted  by  the  defendant^  that  this  Court 
has  no  authority  to  set  aside  an  award  made  a  rule  of 
a  court  of  law  under  the  statute  of  WiUiain.  And  for 
this  purpose  were  cited  several  cases :   AlUtrdes  v.  Camp- 


fendant  also  agreed,  that  if  the 
plaiDtiff  was  dissatisfied  there 
should  be  a  further  reference, 
and  new  bonds  of  reference 
should  be  entered  into.  The 
bill  charged,  that  the  umpire 
misconducted  himself,  that  the 
tward  was  unwarrantable,  framed 
on  untrue  suggestions,  and  got 
by  surprize,  and  without  due 
method  had,  or  good  considera- 
tion taken  by  the  umpire.  It 
stated  that  the  defendant  had 
made  the  submission  a  rule  of 
the  Court  of  King's  Bench,  and 
was  proceeding  against  plaintiff 
en  an  attachment  issued  out  of 
that  Court ;  and  it  prayed  for  an 
account  between  the  parlies,  and 
for  an  injunction  to  restrain  the 
defendants  proceeding  on  the 
bonds  of  submission,  or  by  any 
rule  or  process  of  the  King^s 
Bench. 

The  defendant  pleaded,  and  set 
out  the  award  at  length,  also  a 
rule  of  the  King's  Bench  making 
the  submission  a  rule  of  that 
Court,  and  stated  that  he  moved 
the  King's  Bench  for  an  attach- 
ment against  plaintiff  for  non- 
performance of  the  award,  that 
plaintiff  then  obtained  a  rule  for 
defendant  to  shew  cause  why  the 
award  should  not  be  set  aside, 
and  that  that  rule  was  upon  hear- 


ing counsel  on  both  sides  dis- 
charged. He  then  stated  the 
statute  of  fFiUiam  and  Mary^ 
and  ayerred  that  the  award  was 
not  procured  by  corruption  or 
any  other  undue  means,  and 
that  the  umpire  did  not  mis- 
behaye  himself  %  that  the  award 
was  made  absolutely  and  without 
any  condition  ite  to  the  plaintiff's 
being  satisfied  witb  the  same; 
that  no  complaint  was  made  to 
the  King*s  Bench,  before  the  last 
day  of  the  term  after  the  award 
made,  that  the  umpire  had  mis- 
behaved ;  whereby  the  award  was 
conclusive,  and  not  liable  to  be 
impeached  in  any  court  of  law 
or  eqirity ;  that  the  plaintiff  had 
exhibited  a  bill  in  Chancery  for 
relief,  to  which  the  defendant 
had  pleaded,  and  his  plea  was 
allowed,  and  the  bill  since  dis- 
missed for  want  of  prosecution, 
and  the  defendant  therefore 
[beaded  the  said  statute  of  Wm. 
^  Mary^  and  the  other  matters- 
aforesaid  in  bar  of  all  discovery 
and  relief  sought  by  the  bilK 

This  plea  was  upon  argument 
ordered  to  stand  for  an  answer, 
with  liberty  to  the  plaintiff  to  ex- 
cept, exceptions  were  taken,  and 
a  long  answer  put  in :  but  upon 
search  made  it  does  not  appear- 
that  the  cause  was  ever  beards 
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telly  and  two  cases  before  me, — Nichols  v.  Chaliey  and 
Gwinett  v.  Bannister ;  in  the  latter  of  which  cases,  I 
consulted  Lord  Ellenboroughj  who  was  of  opinion,  that 
the  statute  was  imperative  upon  a  court  of  equity,  as  well 
as  a  court  of  law.      Supposing  these    authorities    im- 


1823. 
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REYNELL  v.  LUSCOMB  and  PERROTT. 
iBillfiledTWn.  r.,9(7<ro.  1.    Decree  5t  May  1727.    Roll.  138.] 


In  this  case  it  was  found  neces- 
sary to  refer  to  the  original  re- 
cords in  the  Exchequer  at  West' 
wU/utetm 

The  bill  set  forth  a  submis- 
non  to  arbitration  of  differences 
between    Reynell   and   Perrott^ 
by  bonds   which    both  entered 
into,  with  a  clause  that  either 
might  moTe  to  have  the  sub- 
miSBion  made  a  rule  of  the  Court 
of    King's    Bench.      It   stated 
the  award  made  by  the  arbitra- 
tor, that  the  defendant  unduly 
obtained  the  same,  and  to  defeat 
the  plaintiff  of  his  legal  remedy, 
and  to  deprive  him  of  an  oppor- 
tonity  of  making  a  legal  com- 
pUdnt  of  the    corrupt  practices 
aforesaid,  neglected  to  make  the 
submission  a  rule  of  the  Court 
of  King's  Bench,  till  it  was  too 
late  for  plaintiff  to  apply  to  the 
Conrt  to  set  aside  the   award 
according  to  the  directions   of 
the   stotttte,  that    the   plaintiff 
was  thus     remediless    by    the 
roles  of  law,   by  the   defend- 
ants*   contrivance,    and    there- 
fore the  prayer  was,  that  the 
award  might  be  set  aside^  for 
JU  accoanty  and  for  an  injonc- 


tion  to  stay  the  defendants'  pro- 
ceedings at  law. 

The  answer  denied  each  indi- 
vidual act  of  complaint,  and  im- 
proper conduct  in  the  arbitrator, 
charged  in  the  hill,  and  denied 
that  any  contrivance  had  been 
used  by  the  defendant,  to  prevent 
the   plaintiff's   motion    in    the 
King's  Bench  to  set  aside  the 
award,  and  alleged  that  on  the 
contrary  the  plaintiff  practised 
on  the  subscribing  witnesses  of 
the  bonds  of  submission,  to  pre- 
vent their  making  an  affidavit  of 
the  execution,  which  was  neces- 
sary in  order  to  their  being  made 
a  rule  of  Court,  that  the  defend- 
ant was  in  consequence  much  de- 
layed in  making  this  submission 
a  rule  of  Court,  but  that  the 
plaintiff  might,    after  this  was 
done,  have  moved  the  Court  to 
set  aside  the  award,  and  in  feict 
did  send  some  affidavits  to  Lon- 
don in  order  to  a  motion  bein^ 
made,  but  did  not  make  any. 

The  cause  being  prosecuted  to 
issue,  witnesses  were  examined ; 
and  upon  the  hearing  the  bill 
was  dismisBed  with  costs. 
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182^.  touched,  it  was  contended  by  the  plaintifb,  that  there 

had  been  fraud  on  the  part  of  this  trustee,  that  when 
this  matter  was  before  the  arbitrators,  it  was  his  duty 

Smith.  to  have   stated  to  them  what  he  had    done,   and  that 

his  having  withheld  the  information  was  frtiud ;    And  it 
was    insisted,   that   an    award    obtained  by   fraud  could 
stand    no   higher   than    a  judgment  obtained   by  fraud ; 
and  as  a  judgment  obtained  by  a  fraud  was  a  nullity,  an 
award  obtained  by  fraud  was  a  nullity.    The  first  answer 
that  the  Master  of  the  Rolls  gives  to  this  argument  is,  that 
when  parties  refer  their  differences  to  an  arbitrator,  they  put 
themselves  at  arms'  length  from  each  other,  and  that  the 
plaintifls  were  at  liberty  to  ask  the  defendant  all  manner  of 
questions.      A  second  answer  is,  thai  though  the  argu- 
ment might  have  been  good,  if  the  bill  had  been  to  set 
aside  the  award  in  toto,  it  is  a  different  thing,  when  one 
entire  sum  has  been  awarded,  to  come  upon  this  principle 
to  correct  the  award  as  to  part  only.    A  third  answer  is, 
that  the  plaintiffi^  without  putting  any  question  to  the  de* 
fendant,  might  have  discovered  the  truth ;  and  it  was  proved 
that  before  six  months  had  expired  the  fact  was  known, 
and  yet  instead  of  applying  to  set  aside  the  award  within 
the  time  appointed  by  the  statute,  they  went  on  to  take 
the  whole  benefit  of  the  award  for  the  entire  sum )  and  hav- 
ing done  so,  at  length  filed  this   bill  to   set  aside   the 
award  in  part.    The  Master  of  the  Bolls  reasons  also  in 
this  way : — ^You  could  not  bring  an  action  for  part  of  an 
award,  nor  could  you  have  an  attachment  for  part;  for 
then  the  objection  would  hold  good  at  law,  that  the  award 
in  that  state  is  not  finaL    On  these  and  other  grounds,  I 
feel  myself  unable  to  struggle  against  this  decree ;   and 
tberefore,  though  not  without  reluctance,  I  affirm  it. 

Decree  affirmed. 
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1893. 
Ex  parte  TOWN,  in  the  Matter  of  ALCHIN.  AprU  lo. 

THIS  was  the  petition  of  one  of  the  tenants  of  a  lu-  The  Court  will 
natic's  estate,  praying  a  reference  to  the  Master  to  not  direct  a  re- 

^    ^  ferencetotho 

enquire  whether  it  was  proper  tliat  any  reduction  should  ^^igier  as  to  the 

be  made  in  his  rent.  redaction  of 

rent  upon  the 

The  Lord  Chancbllor  desired  it  to  be  understood,  as  '^^  on  o  a  ©• 
I  '       oant 

a  general  rule,  that  he  would  not  make  the  order  which 

was  prayed,  upon  the  petition  of  the  tenant,  (a) 

Petition  dismissed  with  costs. 

(a)  Upon  a   similar   petition     Chanceilor  obsenred,  that  in  fu* 
on  tlie  precedinff  day  the  Lord     ture  every  application  for  a  re- 
VoL.  I.  L 
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Ex  parte 
Town. 


Mr.  Home  for  the  petition. 


Mr.  Garratt  for  the  committee. 


Mr.  Sugden  for  the  next  of  kin. 


ductlon  of  the  rent  of  a  lunatic's 
estate  must  be  made  by  the  Com- 
mittee, and  that  theMaster  flhonld 
in  such  cases  always  be  directed 
to  enquire,  whether  it  would  not 


be  more  for  the  benefit  of  the 
lunatic's  estate  that  the  tenant 
fthould  give  up  his  lease,  than 
that  his  rent  should  be  reduced. 
Ex  parte  fFett. 


JprOl^^U. 


Where  personal 
access  between 
husband  and 
wife  is  establish- 
ed, seual  inter- 
ceone  is  to  be 
pretamediand 
the  presumption 
most  stand  till 
rebutted  by  clear 
and  satts&ciory 
evidence. 


JAMES  HEAD  v.  MARY  HEAD. 

THIS  was  a  motion  for  the  new  trial  of  an  issue^  di- 
rected by  the  Fice-ChaficeUor  upon  the  question, 
whether  the  plaintiff  was  the  legitimate  child  of  fFilliam 
Head. 

The  following  fiacts  were  proved  at  the  trial ;  That  Wtl- 
Ham  and  Elizabeth  Head  intermarried  on  the  9th  of  No- 
vember  1795,  and  that  disagreements  having  arisen  be- 
tween them,  in  consequence  of  the  husband's  habitual 
drunkenness,  a  separation  took  place  in  June  1797 ;  That 
in  November  1797>  Elizabeth  Head  went  to  reside  at  the 
house  of  her  uncle,  Thomas  Randall,  who  had  a  son, 
James  Randall,  living  with  him,  and  that  William  Head 
was  in  the  habit  of  visiting  his  wife  during  her  residence 
at  Thomas  RandalFa  house }  That  upon  the  occasion  of  the 
last  interview  between  them,  which  took  place  in  July  or 
August  1798,  they  were  alone  in  a  kitchen  for  some  time, 
and  that  Elizabeth  Head  afterwards  became  pregnant, 
and  left  Mr.  RandalPa ;  That  on  the  7th  of  May  1799  the 
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plaintiff  was  bom,  and  was  baptized  by  the  name  of  1823. 
JameSy  the  son  of  fFilliam  and  Elizabeth  Head.  That 
William  Head  died  on  the  30th  of  August  1800,  and  that 
in  1806  Elizabeth  Head  intermarried  with  James  Ran- 
doll,  and  had  afterwards  another  child  Francis;  It  was 
also  proved,  that  after  the  marriage  of  his  mother,  the 
plaintiff  was  sent  to  school  by  the  name  of  James  Ran- 
dally  and  that  he  had  subsequently  used,  and  been  known 
by  that  name,  but  there  was  no  evidence  of  any  fami- 
liarity having  passed  between  James  Randall  and  Eliza^ 
heth  Heady  up  to  the  time  of  her  leaving  the  house  of 
'Thomas  Randall, 

The  new  trial  was  moved  for  on  the  groimd  of  a  mis- 
direction by  Mr.  Justice  Burrough,  before  whom  the  issue 
was  tried,  who  had  laid  down  the  law  to  the  Jury,  in  the 
language  of  Lord  Ellenborough  in  the  case  of  7%e  King  v. 
Ifuffey  (a)  the  effect  of  which  was,  that  where  a  child  is 
.'bom  of  a  married  woman,  the  husband  is  to  be  presumed 
to  be  the  father  of  it,  imless  there  be  evidence  to  shew 
the  absolute  physical  impossibility  of  the  fistct. 

The  motion  had  been  made  before  the  Vice-chancellor j 
and  refused ;  and  the  same  line  of  argument  was  adopted 
in  support  of  the  motion,  which  had  been  urged  in  the 
Court  below. 

Mr.  Serjeant  Lens  and  Mr.  Pepys  for  the  motion. 

Mr.  Heald  and  Mr.  Phillimore  against  it. 

The  Lord  Chancsllor. 

If  I  rightly  understand  that  case  of  Jlie  King  v.  Lufe, 
I  take  it  directly  to  establish  no  more  than  this,  that  if  a 

(a)  8  East.  i9S. 
L2 
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1823.  man  be  proved  to  have  had  sexual  intercourse  with  his 


Hbad 


wife,  yet  still  if  it  can  be  shewn  that  it  was  impossible 
"^7"  that  the  child  of  the  wife  should  be  his  child,  it  is  com- 

Head.  petent  to  a  party,  notwithstanding  sexual  intercourse  be- 

tween the  husband  and  wife  be  proved,  to  establish  by 
evidence  the  impossibility  thitt  such  sexual  intercourse 
could  bring  the  child  into  existence.  There  is  no  deny- 
ing that  in  what  fell  from  the  Judges  in  that  c^ae,  there 
are  very  strong  passages  to  shew,  that  beyond  that  they 
did  not  mean  to  determine,  how  far  the  old  rule  of  law, 
as  to  the  husband's  being  within  the  four  seas,  was  or 
was  not  to  be  a£fected. 

The  case  of  the  Banbury  Peerage  was  decided  in  the 
House  of  Lords  after  very  great  consideration,  and  upon 
that  occasion  some  questions  were  put  to  the  Judges. 
Now  it  is  well  known,  that  the  questions  proposed  to  the 
Judges  by  the  House  of  Lords,  though  made  to  approxi- 
mate so  nearly  to  the  questions  to  be  determined,  as  to 
enable  the  House  to  form  a  judgment  on  the  case  actually 
before  it,  cannot  be  the  very  questions  which  the  House 
is  called  upon  to  decide.  The  answers  given  by  the 
Judges  therefore,  although  entitled  to  the  greatest  re- 
sped;,  as  being  their  opinions  communicated  to  the  high- 
est tribunal  in  the  kingdom,  are  not  to  be  considered  as 
judicial  decisions,  but  in  that  case  of  the  Banbury  Peer- 
age, I  take  them  to  have  laid  down,  so  as  to  give  it  all 
the  weight  which  will  necessarily  travel  along  with  their 
opinion,  although  not  a  judicial  decision,  that  where  ac- 
cess according  to  the  laws  of  nature,  by  which  they  mean, 
as  I  understand  them,  sexual  intercourse,  has  taken  place 
between  the  husband  and  wife,  the  child  must  be  taken  to 
be  the  chUd  of  the  married  person,  the  husband,  unless 
on  the  contrary  it  be  proved,  that  it  cannot  be  the  child 
of  that  person.  Having  stated  that  rule,  they  go  on  to 
apply  themselves  to  the  rule  of  law  where  there  is  per-  * 
sonal  access,  as  contradistinguished  from  sexual  inter- 
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course,  and  on  that  subject  I  understand  them  to  have 
said,  that  where  there  is  personal  access,  under  such 
circumstances  that  there  might  be  sexual  intercourse, 
the  law  raises  the  presumption  that  there  has  been< 
actually  sexual  intercourse,  and  that  that  presump- 
tion must  stand,  till  it  is  repelled  satisfactorily  by  evi- 
dence that  there  was  not  such  sexual  intercourse.  What 
is  Batis£Eu;tory  evidence  that  there  was  not  such  sexual 
intercourse  is  a  question  which  may  be  put  in  two  points 
•f  view ;  First,  is  it  meant  that  it  must  be  proved,  from 
circumstances  which  took  place  at  the  time  that  that  per- 
sonal access  which  might  or  might  not  give  an  opportu- 
nity of  sexual  intercourse,  was  had,  or  by  the  evidence  of 
persons  present,  that  sexual  intercourse  did  not  take 
place  ?  or  secondly,  that  you  are  to  go  into  all  the  evi- 
dence as  to  the  conduct  of  the  parties  prior  to  the  inter- 
view in  which  personal  access  was  had,  and  their  con- 
duct after  that  interview,  in  order  to  satisfy  yourself,  by  the 
evidence  of  circumstances  both  previous  and  subsequent 
to  the  interview,  what  did  or  did  not  pass  when  that  in- 
terview was  had.  Whenever  it  is  necessary  to  decide 
that  question  great  care  must  be  taken,  regard  being  had 
to  this,  that  the  evidence  is  to  be  received  under  a  law, 
which  respects  and  protects  legitimacy,  and  does  not 
admit  any  alteration  ct  the  status  et  conditio  of  any  per- 
son, except  upon  the  most  clear  and  satisfactory  evidence. 
It  does  not  appear  to  me  to  be  necessary  now  to  ascer- 
tain what  is  the  actual  rule'  of  law  upon  the  subject ; 
i^n  my  recollection  of  the  Banbury  Peerage  case,  it  was 
the  opinion  of  the  Judges,  that  where  personal  access  is 
established,  sexual  intercourse  is  to  be  presumed,  and 
that  that  presumption  must  stand,  till  done  away  with  by 
dear  and  satisfactory  evidence,  whether  that  evidence 
apply  directiy  to  the  period  at  which  personal  access  was 
proved,  or  whether  it  may  be  called  satisfactory,  if  it 
apply  not  to  that  period,  but  to  antecedent  and  subsequent 
periods,  in  one  way  or  other  the  rule  must  be  established* 


182S. 


Head 

V. 

Heao. 


142 


CASES  IN  CHANCERY. 


1823. 


HSAO 

V. 
HSAD* 


Hiscarriage  of  a 
Judge  in  direct- 
ing a  Jury,  18  not 
a  ground  for  a 
new  trial,  if 
looking  at  the 
irhole  eridence 
and  the  address 
of  the  Judge  to 
the  Jury  the 
conscience  of 
the  Court  is'sa- 
tisfied. 


The  Lord  Chancsllor  then  observed  upon  the  doc- 
trine of  Courts  of  Equity  as  to  new  trials,  that  if  evidence^ 
which  ought  to  have  been  received,  has  been  refused,  or 
evidence,  which  ought  to  have  been  refused,  has  been  ad- 
mitted, or  if  in  some  instances  the  Judge  can  be  shewn 
to  have  miscarried  in  his  directions  to  the  Jury,  the  Court 
will  not  grant  a  new  trial,  if  looking  at  the  whole  evidence 
before  the  Jury,  and  the  address  of  the  Judge  to  the  Jury, 
its  own  conscience  is  satisfied ;  and  concluded  by  remark- 
ing, that  if  the  Jury  upon  the  evidence  had  found  it  a 
case  of  illegitimacy,  he  should  have  granted  a  new  trial, 
and  that  it  would  be  dangerous  beyond  measure  for  the 
Court  to  say,  that  such  evidence  as  was  given  at  the  trial, 
was  evidence  to  repel  or  break  down  the  presumption 
of  bw. 

New  Trial  refused* 
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(Rrferred  to  im  tkefoWmimg  Cat.) 


Edward  ^Charlotte 
Atkyni.  I    Atkyas. 


Wright  Edward 
Atkynsy  died^s.  p. 


John  Atkyna  ^==  Mary  Atkyna 
Wright,  Wright, 

died  8.  p. 


Mary  Atkyna ' 
Widow. 


Robert  Joho 
died  8.  p. 


Mary  ss  Charles 
Elizabeth.     Palmer. 


Fraoeef 


Dorothy. 


Hanriet. 


Bktwben  MARY  ATKYNS  WRIGHT,  Widow; 
ARTHUR  EDWARD  HOWMAN,  Clerk; 
CHARLES  PALMER  Esquire,  and  MARY 
ELIZABETH  his  Wife,  late  MARY  ELIZA- 
BETH ATKYNS;  ANN  DOROTHY  AT- 
KYNS;  and  MARY  ATKYNS,  Widow, 
Plaintiffs; 

AND 

CHARLOTTE  ATKYNS,  Widow ;  ELIZA- 
BETH BERNEY;  THOMAS  TRENCH 
BERNEY;  FRANCES  ATKYNS;  and 
HARRIET  ATKYNS,    .    .    Defendants,  ^^^y^*^'**' 

TJnr RIGHT  BDfTARD  ATKYNS,  the  only  son  Derise  to  A.  and 

rr      of  the  defendant  Charlotte  Atkyns,  made  his  will  *^  ^}^  *®' 

in  the  following  form: — I,  Wright  Edward  Atkym  give  ^  confidence 

that  after  her  decease  she  will  dcTiaethe  property  to  my  family ;  A.  b  tenant  in  fee^ 

Where  a  decision  which  is  to  bind  others,  can  only  be  made  hereafter,  it  is  the  duty 

of  the  Court,  in  the  mean  time  to  preserre  the  property  in  such  a  state,  that  when  it  is 

made  out  who  are  the  objects  of  fsTOurable  decision,  they  may  have  the  benefit  of  iL 

*  The  Court  therefore  reused  to  interfere  by  injunction  to  restrain  A.  from  cutting 

down  timber,  upon  a  bill  filed  by  persons  claiming  to  be  interested  under  the  foregoing 

devise  after  the  death  of  A.,  but  ordered  that  A.  should  be  at  liberty  to  cut  the  timber, 

in  a  husbandlike  manner,  as  tenant  in  fee,  giving  security  for  the  Talue,  or  briDging 

the  Tmlae  into  Court 

I 
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1833.  devise  and  bequeath,  all  my  manors  messuages  foram 

^  lands  tenements  advowsons  and  hereditaments,  as  well 

Weight 

V.  leasehold,  as  freehold  and  copyhold,  or  of  whatever  tenure 

Atkyms.  ^j,  tenures  the  same  be,  situate  in  Kettering  kme,  and 
elsewhere  in  the  county  of  Norfolk,  and  all  other  my  real 
estate  whatsoever  and  wheresoever,  and  of  what  tenure  or 
tenures  soever,  xmto  my  dear  mother  Charlotte  Atkjfns, 
and  her  heirs  for  ever,  in  the  fullest  confidence  that  after 
her  decease  she  will  devise  the  property  to  my  family ; 
and  I  do  hereby  subject  and  charge  the  aforesaid  premises, 
to  and  with  the  pajrment  of  all  such  just  debts  as  I  shall 
owe  at  the  time  of  my  decease ;  and  I  do  hereby  give  and 
bequeath  to  my -aforesaid  dear  mother  Charlotte  Atkyns, 
all  my  goods  chattels  and  personal  estate  for  her  own 
benefit,  after  payment  of  my  debts,  funeral  expenses,  the. 
e?q>enses  of  proving  this  my  will,  and  all  expenses  inci- 
dent to  the  due  execution  thereof;  and  I  appoint  the  said 
Charlotte  Atkyns  sole  executrix  of  this  my  wiU. 

The  former  suit  of  fPright  v.  Atkyns  (a)  was  insti- 
tuted by  John  Atkyns  Wright,  the  uncle  and  heir  at  law 
of  the  testator,  in  which  suit,  after  alleging,  that  as  the 
personal  representative  of  William  Wright  and  Mary 
Wright  respectively,  he  had  become  an  incumbrancer 
upon  the  estates  devised  by  the  will  of  the  said  Wright 
'  Edward  Atkyns,  the  legal  fee  in  those  estates  having 
been  conveyed  to  Sir  James  Oraham,  upon  trust  to 
secure  2700/.  due  to  the  said  William  Wright,  and  the 
equitable  fee  having  been  vested  in  him  the  said  JoJm 
Atkyns  Wright,  upon  trust  to  sell  for  the  payment  of 
debts,,  and  amongst  others,  of  a  debt  of  1000/.  due  to  the 
said  Mary  Wright,  he  insisted,  that  he  was  entitled  to 
have  part  of  the  estates  sold  for  the  payment  of  his  in- 
cumbrances, and  he  raised  the  question,  whether  the 
said  Charlotte  Atkyns,  who  was  a  defendant  in  the  suit 

(a)  17  Ves.  «56.    Coop.  Chan.  Cas.  111.    19  Yes.  899. 
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as  the  devisee  and  executrix  of  the  said  Wright  Edkoard  18^- 

Atkj/ns^  was  tenant  for  life,  or  tenant  in  fee,  of  the  estates 
devised*  to  her,  by  suggesting,  that  in  order  to  determine  «. 

how  far  those  estates  were  to  be  burthened  with  both  the  Atkym. 
principal  and  interest  due  to  him  the  said  John  Atkyns 
Wright,  it  was  necessary  to  decide,  whether  the  said 
Charlotte  Atkyns  was  bound  to  keep  down  the  interest, 
a  question  which  depended  upon  the  extent  of  her  interest 
in  the  estates. 

By  the  decree  pronoimced  by  the  late  Master  of  the 
HollSy  Sir  William  Grant,  on  the  hearing  of  the  aforesaid 
suit,  on  the  13th  of  July  1809,  it  was  declared,  that  the 
said  Charlotte  Atkyns  was  only  tenant  for  life  of  the 
estates  devised  by  the  will  of  the  said  Wright  Edward 
Atkyns,  and  that^the  said  John  Atkyns  Wright  was  en- 
titled to  raise  by  sale  of  the  said  estates,  what  ishould  be 
found  due  to  him  for  principal,  and  interest  accrued  at 
the  time  the  said  Charlotte  Atkyns  took  possession 
thereof,  and  that  what  shoul4  be  found  due  for  interest 
accrued  since  the  said  Charlotte  Atkyns  took  possession, 
ought  to  be  answered  by  her  personally;  and  it  was 
ordered,  that  what  should  be  found  due  for  principal  and  . 
interest  to  the  time  the  said  Charlotte  Atkyns  took  pos- 
session of  the  said  estates,  should  be  raised  by  sale  ac* 
Gordingly. 

After  the  decree  of  the  Master  of  the  Rolls,  an  injunc- 
tion was  granted  by  the  Lord  Chancellor  to  restndn  the 
defendant  Mrs.  Atkyns  from  cutting  down  timber  on  the 
estates,  (a)  and  his  Lordship  subsequently  affirmed  his 
Honour's  decree,  {b) 

An  appeal  having  been  presented  to  the  House  of 
Lords,  by  the  defendant  Charlotte  Atkyns,  from  the  de- 
cree of  the  Master  of  the  Rolh,  affirmed  by  the  Lord 

{d^  Coop.  Chu.  Gas.  111./  (»)  is  Vo.s99. 
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ChanceUofy  and  from  the  order  by  which  the  injunction 
was  awarded ;  their  Lordships  were  pleased  to  reverse 
the  original  decree,  and  the  decree  of  affirmance,  so  far 
as  they  declared  that  the  said  defendant  was  only  tenant 
for  life  of  the  estates  therein  mentioned,  and  all  directions 
consequent  thereupon,  and  they  also  reversed  the  order 
for  the  kijanction,  so  fieur  as  the  same  was  founded  on  the 
aforesaid  declaration,  with  liberty  to  the  said  defendant 
to  apply  to  the  Court  of  Chancery,  as  she  should  be 
advised,  touching  such  injunction,  as  awarded  on  any 
other  ground. 


Part  of  the  estates  having  been  sold,  pending  the  appeal 
from  the  decree  at  the  Rolls,  and  the  monies  arising  frx>m 
the  «ale  having  been  applied  in  payment  of  the  principal 
and  interest  directed  to  be  raised  by  the  decree,  the  in- 
junction in  the  former  suit  was  immediately  after  the 
reversal  of  the  decree  in  the  House  of  Lords,  dissolved  by 
the  Lord  Chancellor ^  upon  the  motion  of  Mrs.  AtkynSy 
supported  by  an  affidavit,  that  the  principal  interest  and 
costs  due  to  the  said  John  Atkyns  Wright  in  respect  of 
his  incumbrances,  had  been  fiilly  paid  and  satisfied. 

The  present  bill  was  filed  for  the  purpose  of  obtaining 
a  fresh  injunction,  and  after  stating  to  the  effect  herein- 
before set  forth,  it  proceeded  to  state,  that  the  said  testator 
ffright  Edward  Atkyns  died  in  the  month  of  November 
1804,  leaving  the  said  John  Atkyns  Wright  his  uncle 
and  heir  at  law,  and  that  upon  the  death  of  the  testator, 
the  defendant  Charlotte  Atkyns  entered  into  posses- 
sion of  the  manors,  and  freehold  and  copyhold  heredi- 
taments, devised  by  his  will ;  but  that  the  testator  was 
not  at  any  time  during  his  life  possessed  of  any  leasehold 
estates  whatever. 


The  bQl  then  stated,  that  the  said  John  Atkyns  Wright 
by  his  will,  dated  the  7th  of  June  1814^  devised  all  his 
real  estates  whatsoever  and  wheresoever^  with  the  ex^ 
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oeption  of  certain  estates  therein  specified,  to  the  plain-  1B33. 


Whioht 


tiff  Arthur  Edward  Howman  and  his  heirs,  to  the  use  of 
his  the  testator's  wife,  the  plaintiff  Mary  Atkyns  Wright  v. 

for  life,  with  remainder,  (after  and  subject  to  certain  uses        Atetmi. 
in  Cftvour  of  the  testator*!  nephew  Robert  John  Atkyns 
and  his  children,  which  fiuled  of  taking  effbct ;)  to  the 
use  of  his  the  testator's  niece,  the  plaintiff  Mary  EHxd^ . 
beth  Palmer  for  life,  witii  remainder  to  the  use  of  the 
pluntiff  Arthur  Edward  Howman  and  his  heirs  during 
her  life,  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  his  said 
niece  successivdy  in  tail  male,  with  remsdnder  to  the  use 
of  all  the  dai^ters  of  his  said  niece  as  tenants  in  common 
in  tail  genera),  with  remainder  to  the  use  of  his  the  tes- 
tator's niece  the  plaintiff  Ami  Dorothy  Atkyns  for  life, 
with  the  like  limitations  in  remamder  in  favour  of  her 
sons  and  daughters  in  tail,  with  the  ultimate  renudnder  to 
the  use  of  his  own  right  heirs  for  ever. 

The  bi9  next  stated,  that  the  said  John  Atkyns  PTright 
jKed  <^  the  5th  of  March  1822,  leaving  the  plaintiff  Mary 
Atkyns  his  sister  and  heiress  at  law,  and  that  there  was 
no  issue  of  the  plaintiffs  Mary  Elizabeth  Palmer  and 
Ann   Dorothy  Atkynsj    and   that   the  plaintiff  Maty 
Atkyns  therefore  claimed  to  be  entitled  to  the  estates 
dci^sed  by  the  will  of  the  said  Wright  Edward  Atkyns, 
tot  the  first  estate  of  inheritance  therein,  as  the  heiress  at 
law  of  the  said  John  Atkyns  Wright,  under  the  ultimate 
limitation  contained  in  his  will.    It  was  further  alleged 
by  the  bill,  that  the  plaintiff  Mary  Atkyns  was  the  per- 
son then  answering  the  description  of  heir  at  law  of  the 
said  Wright  Edward  Atkyns,  and  that  she  dwned  to  ht 
entitled  to  the  aforesaid  estates  in  that  character  also. 

After  further  stating  certain  indentures  of  lease  and 
rdease^  dated  respectively  the  3nd  and  3d  of  July  1821^ 
by  which  the  estates  devised  by  the  will  of  the  said 
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1823.  Wright  Edward  Atkym^  were  conveyed  by  the  said 

defendant  Charlotte  Atkynsj  for  all  her  estate  and  jn^ 
9,  terest  therein,   to  the  said  defendants   Thmnaa  JVetich 

AtKtu9.  Bemey  and  Elizabeth  Bemey,  upon  certain  trusts  therein 
mentioned  for  securing  to  the  said  last  named  defendants!, 
several  sums  of  money  due  to  them  respectively,  and 
subject  thereto,  upon  trust  for  the  said  defendant  Char^ 
lotte  Atkyns,  her  executors  administrators  and  assigns; 
and  which  said  indentures  contained  a  power  for  the  said 
defendants  Thomas  Trench  Bemey  and  Elizabeth  Bemey 
to  fell  all  such  timber  upon  the  said  estates,  as  could  be 
lawfully  felled  by  the  said  defendant  Charlotte  Atlcyns; 
the  bill  charged,  that  the  defendant  Charlotte  Atkyns 
took  only  a  beneficial  estate  for  life  in  the  estates  de- 
vised by  the  will  of  the  said  Wright  Edward  Atkym^ 
with  remainder  in  fee  to  John  Atkyns  Wright^  the  heir 
at  law  of  the  said  Wright  Edward  Atkyns  at  the  time  of 
lus  decease;  and  it  further  chaiged,  that  the  legal  fee 
in  the  aforesaid  estates  was  then  vested  in  Sir  James 
Graham;  and  that  if  the  said  Charlotte  Atkyns  should 
be  considered  as  taking  an  equitable  estate  of  inheritance 
therein,  yet  that  subject  to  a  beneficial  life  interest,  she 
must  be  considered  as  a  trustee  of  the  inheritance,  for  the 
said  John  Atkyns  Wright,  and  those  claiming  under  his. 
will,  or  for  the  person  who  should  answer  the  description 
of  the  heir  at  law  of  the  said  Wright  Edward  Atkyns  at 
the  time  of  her  decease,  the  plaintiff  Mary  Atkyns  being 
the  person  then  answering  that  description. 

The  bill  then  adverted  to  the  circumstance,  that  the 
defendant  Charlotte  Atkyns  might  be  considered  as 
having  had  a  power  to  devise  the  estates,  and  charged^ 
that  she  could  not  under  such  power  have  devised  the 
same  to  any  person  but  the  said  John  Atkyns  Wright, 
the  heir  at  law  of  the  testator  Wright  Edward  Atkyns 
at  his  decease,  and  that  in  the  events  that  had  happened 
her  power  of  devising  was  gone,  and  that  the  plaintiflb^ 
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and  those  who  might  thereafter  claim  under  the  will  of  IBIS, 

the  said  John  Atkyns  fTrighi  ought  to  be  considered  as  ^ 
entitled  to  the  estates,  subject  to  the  life  interest  of  the  ^  v. 
said  Charlotte  Atkyns ;  and  upon  the  supposition,  that 
the  power  of  demising  might  be  considered  as  still  eicist- 
ing;  the  bill  charged,  that  under  such  power  the  de- 
fendant Charlotte  Atkyns  could  not  devise  the  estates  to 
any  person,  but  the  person  answering  the  description  of 
the  heir  at  law  of  the  said  fFright  Edward  AthfnSy  at 
the  tin^e  of  her  decease,  and  that  the  plaintiff  Mary 
Atkyns  was  the  person  then  answering  that  description* 

Hie  Un  further  charged,  that  although  the  defendant 
Charlotte  Atkyns  should  be  considered  as  having  a  power 
to  devise  the  estates,  either  to  the  person  who  might 
answer  the  aforesidd  description,  or  to  any  person  com- 
prehended in  the  popular  sense  of  the  woTd/andfy,  yet 
that  in  de£Eiult  of  and  until  appointment,  the  inheritance 
of  the  estates  must  be  considered  as  having  vested  in  the 
said  John  Atkyns  fTright,  either  as  the  person  desig- 
niftted  to  take  under  the  will,  in  defeuilt  of  and  until 
appointment,  or  by  way  of  resulting  trust,  and  as  having 
passed  by  the  wiU  of  the  said  John  Atkyns  Wright ;  or 
that  such  inheritance  must  be  considered  as  vested  in  the 
plaintiff  Mary  Atkyns^  as  the  person  then  answering  the 
description  of  the  heir  at  law  of  the  said  Wright  EdwarA 
Atkyns. 

After  further  charging,  that  the  plaintiff  Mary  Atkyns 
had  four  cliildren,  the  plaintifi  Mary  Elizabeth  Palmer 
and  Ann  Dorothy  Atkyns,  and  the  defendants  FVances 
Atkyns  and  Harriet  Atkyns  ;  and  that  the  said  plaintiff 
Mary  Atkyns,  and  her  said  four  children,  were  the  only 
persons  of  the  f&mily  of  the  testator  Wright  Edward 
Atkyns,  on  his  f&ther's  side,  then  in  existence ;  and  stat- 
ing, that  the  defendants  had  actually  cut  down  a  large 
quantity  of  tober,  and  threatened  to  cut  down  all  the 
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1893.  timber  standing  upon  the  estates ;  the  bill  prayed^  that 

an  account  might  be  taken  of  the  timber  cut  down  by 

«,  the  defendants,  and  that  they  might  be  decreed  to  make 

Atkyms.         good  the  value  thereof,  and  for  an  injunction  to  restrain 

them  from  cutting  down  any  more  timber  or  committing 

any  other  waste  upon  the  premises. 

The  Attorney-General  Mr.  Wetherell  Mr.  ShadweU 
and  Mr.  Lynch  moved  for  the  injunction. 

Where  property  is  in  dispute  between  two  contending 
parties,  this  Court  will  interfere  for  the  purpose  of  pre- 
serving it,  till  the  question  of  right  can  be  determined. 
It  is  unnecessary,  for  the  purpose  of  this  motion,  to  enter 
into  a  detailed  argument  upon  the  construction  of  this 
will :  the  injunction  must  be  granted,  if  the  Court  is  satis- 
fied, that  there  is  so  much  doubt  upon  the  instrument, 
that  the  property  ought  to  remain  in  its  present  state 
tiU  the  hearing  of  the  cause.    The  heir  at  law  has  a  right 
to  call  upon  the  Court  to  preserve  the  property,  either 
upon  the  principle  laid  down  in  Morice  v.  The  Bishop  of 
Durham,  (a)  that  if  a  testator  declares  an  intention  to 
raise  a  trust,  and  the  trust  is  too  general  and  undefined 
to  be  carried  into  execution,  the  heir  at  law  must  take ; 
or  upon  the  ground  that  he  has  a  title,  as  the  person 
pointed  out  by  the  general  description  ^^  my  family,''  ac- 
cording to  the  authority  of  Chapman's  case,  {b)  Caunden 
V.  Clerke,  (c)  Crossley  v.  Clare,  {d)    If  Mrs.  Athyns  be 
considered  as  having  a  power  to  devise  these   estates, 
either  the  heir  at  law  of  the  testator,  or  the  persons 
answering  die  description  of  his   fiEunily  in  a  popular 
sense,  all  of  whom  are  before  the  Court,  must  have  a 
Tested  interest,  subject  to  the  power ;  and  all  the  cases 
establish  the  proposition,  that  where  there  is  an  estate 

(a)  10  Ves.  692.  (e)  Hob.  99. 

(*)  Djr.  839.  (4  Anib>  ^^7. 
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for  life,  with  a  power  of  appointment,  and  interests 
vested,  subject  to  be  divested  by  the  exercise  of  the 
power,  the  persons  having  those  vested  interests,  have  a 
right  to  call  upon  this  Court  to  secure  the  property ; 
Hands  v.  Hands,  (a)  The  refusal  of  the  Court  to  grant 
the  injunction,  will  be  tantamount  to  a  decision  that  Mrs. 
Atkyns  has  an  unlimited  property  in  the  timber.  We 
rest  our  case,  not  upon  the  title  of  the  plaintiffs  only, 
^t  upon  the  ground,  that  there  is  a  question  to  be  dis- 
cussed in  the  cause,  and  that  the  Court  will  take  care, 
that  in  the  mean  time  the  rights  of  the  pajrties  shall  not  be 
prejudiced. 

Mr.  Hwrt  and  Mr.  Prestofiy  for  the  defendant  Charlotte 
Atkyns. 

Mr.  Sugden  and  Mr.  Morleyy  tot  the  defendants  JBliza- 
betk  Bemey  and  Thomas  Trench  Bemey. 

If  there  has  been  delay  in  the  assertion  of  title,  it  is 
the  habit  of  thb  Court,  when  called  upon  to  grant  w>  in- 
terim injmiction,  to  refuse  its  interference.  From  the 
death  of  the  testator,  these  parties  have  never,  till  the 
present  bill  was  filed,  asserted  that  the  heir  at  law  had  a 
title.  The  former  suit  was  instituted  by  the  heir  tH  law 
in  the  character  of  incumbrancer  only,  and  therefore  af- 
fords no  answer  to  the  objection  of  delay.  In  this  view 
of  the  subject  the  Court  ought  not  to  grant  the  injunc- 
tion even  if  the  case  were  more  doubtfuL  It  was  decided 
by  the  House  of  Lords,  that  during  the  life  of  Mrs.  At^ 
kyns  it  must  remain  a  matter  of  uncertainty,  whether  the 
expressions  contained  in  this  will  are  recommendatory  or 
mandatory ;  in  the  mean  time,  no  person  in  existence  has 
such  an  interest,  as  can  be  the  foundation  of  an  applica- 
tion to  this  Court  for  its  interference.    It  has  been  sug- 
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gested,  that  the  gift  to  Mrs.  Atkyns  might  be  considered 
as  a  devise  in  fee  to  her,  coupled  with  a  condition,  and 
that  upon  breach  of  the  condition,  the  heir  at  law  would 
have  a  right  to  enter  for  the  condition  broken ;  but  the 
question  whether  the  condition  is  performed  or  not  cannot 
arise  till  after  the  death  of  Mrs.  Atkyns.    If  this  injunc- 
tion be  granted,  and  every  one  of  the  present  plaintiflb 
dies — ^upon  what  principle  could  any  collateral  branch  of 
the  fiimily  maintain  a  supplemental  bill  ?  Could  they  shew 
such  a  transmission  of  interest  as  to  entitle  them  to  the 
benefit  of  this  suit  ?  This  testator  has  given  an  estate  in 
fee  to  Mrs.  Atkynsj  and  with  it  he  has  given  to  her  all 
the  rights  incident  to  the  fee ;  siy>pose  a  person  grants 
to  another,  upon  condition  that  at  his  death  he  should 
devise  to  a  third, — ^is  there  any  instance  in  the  booksi,  in 
which  the  owner  of  the  fee  has  been  restrained  from  com- 
mitting waste  ?  Is  there  any  instance  in  the  doctrine  of 
estrepment,  in  which  a  person  having  a  base  fee  has  been 
deprived  of  the  rights  incident  to  the  fee  ?  On  the  con- 
trary, persons  having  a  limited  ownership  only  have  been 
permitted  to  commit  waste ;  tenants  in  tail  for  instance 
after  possibility  of  issue  extinct.    The  usual  effect  of  an 
interim  injunction  is,  that  at  the  termination  of  the  suit, 
the  estate  is  delivered  up  to  one  party  or  the  other  with 
all  the  benefit  which  has  accrued  from  the  injunction 
having  been  awarded,  but  the  effect  of  this  injunction  will 
be,  to  deprive  the  defendants  of  the  right  in  question,  to 
decide  at  once  that  they  are  not  entitled  to  the  timber. 
The  bill  does  not  pray  that  the  rights  of  the  parties  may 
be  declared,  and  until  the  rights  of  the  parties  are  de- 
cided, the  injunction,  which  must  be  a  consequence  of  the 
right,  cannot  be  granted. 


The  Attorney  General  in  reply. 


If  this  Court  cannot  interfere  tiU  it  is  ascertained  what 
parties  will  eventually  become  entitled, — in  what  manner 
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c^n  the  property  In  the  mean  time  Be  preserved  2  In  Hantb 
T.  Hands  the  Court  interposed  to  preserve  personal  pro- 
perty, in  favour  of  persons  having  contingent  interests;— 
can  there  be  any  difference  in  this  respect  between  real 
Mid  personal  estate  ?  Had  this  been  the  case  of  an  imme- 
diate devise,  the  construction  to  be  put  upon  the  word^ 
^  my  fiEunily*'  could  not  have  been  doubted ;  it  is  settled 
by  a  long  train  of  decisions,  that  a  devise  to  a  man  and 
his  femily  gives  a  fee  to  the  devisee^  because  the  family 
meuis  the  heir  at  law.  A  devise  to  A.  for  life,  with  re- 
mainder to  the  fomily  of  B.,  gives  a  vested  remainder  to 
the  heir  at  law  of  B.,  if  B.  dies  in  the  lifetime  of  the  tes- 
tator. Chapman's  case,  (a)  Lord  Hardwicke  in  Pyot  v* 
Pjfot,  {b)  considered  it  to  be  so  settled.  In  the  present 
ease,  either  the  words  ^^  my  family*'  mean  the  heir  at  law^ 
or  femily  is  synonimous  with  relations]  in  either  case 
the  objects  of  the  trust  are  sufficiently  certain.  It  is  not 
denied  that  the  subject  is  also  certain,  but  it  is  said  that 
tiie  fee  is  given  to  Mrs.  Atkyns.  The  Court  must  look 
not  merely  at  what  is  the  extent  of  interest  in  the  party, 
biitwliatwas  the  beneficial  enjoyment  intended  by  the 
testator.  If  this  testator  had  devised  to  Mrs.  Atkyns  and 
her  heirs,  upon  trust  that  at  her  death  she  would  devise 
to  his  relations,  there  can  be  no  doubt  that  she  would 
have  taken  an  estate  for  life,  with  a  trust  to  give  to  his 
relations,  and  with  a  vested  remainder  to  those  relations, 
in  case  she  ^made  no  appointment.  Could  it  have  been' 
contended  in  such  a  case  that  she  would  have  been  at  li- 
berty to  cilt  down  timber  ?  In  Stamfield  v.  Haherg-- 
ham  {e)  the  Court  restndned  an  heir  at  law,  who  was 
entitied  by  way  of  resulting  trust  until  the  determination 
of  an  event,  upon  vrtiich  future  contingent  estates  were 
to  arise,  from  cutting  timber ;  at  law  the  heir  had  the 
fee,  but  the  Court  interposed,  because  it  was  the  intention 
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that  he  should  have  a  limited  interest  oiiljr.  Your  Lord'* 
ship  has  supposed  the  case  of  the  testator  having  bad 
estates  ex  parte  patemd,  ex  parte  matemd,  copyhold  and 
leasehold  estates^  and  has  asked,  What  would  then  have 
been  the  meaning  of  the  words  "my  family?"  U  the 
testator  had  devised  to  Mrs.  Atkyns  for  life,  with  remain- 
der to  his  heir  at  law,  the  same  difficulty  would  have  pre- 
sented itself.  The  answer  to  it  is,  that  the  testator  hav- 
ing blended  the  real  and  personal  estates  together,  they 
must  both  go  to  the  same  person,  and  that  the  party  en-, 
titled  to  the  real  estate  must  take  the  personal  also.  In 
Doe  dem.  Thwaites  v.  Over,  {a)  there  was  a  devise  of 
freehold  property  to  the  relations  on  my  side,  it  was  said. 
What  is  meant  by  relations  as  to  freehold  property  ?  The 
Court  held,  that  those  should  take  who  would  be  entitled 
to  personal  estate  under  the  statute  of  distributions.  The 
question  is  not  yet  ripe  for  determination  who  shall  be 
considered  to  constitute  the  family  of  the  testator^  hut 
we  contend,  that  it  means  the  heir  at  law  only,  or  at  all 
events  does  not  mean  more  than  relations,  and  therefore 
that  a  trust  is  raised  for  objects  which  are  sufficiently 
certain. 


The  Lord  Chancellor. 

Upon  reconsidering  this  case,  I  am  perfectly  satisfied 
that  there  is  no  ground  to  say  that  Mrs.  Atkyns  is  only 
tenant  for  life;  if  there  is  any  obligation  upon  her  to  ab- 
stain from  cutting  timber,  it  must  be  upon  the  ground^ 
not  that  she  is  tenant  for  life,  but  that  being  tenant  in 
fee,  her  tenancy  in  fee  is  qualified  in  such  a  way,  that  she. 
has  not  such  an  interest  in  the  timber^  as  to  be  entitled 
to  apply  it  to  her  own  use. 

It  has  been  strongly  intimated  in  the  House  of  Lord% 
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that  no  decision  can  be  made  upon  the  right  to  the  tim- .  v^3i^ 
ber,  till  after  the  death  of  Mrs.  Atkyns^  upon  the  ground,  Wricht 
that  if  she  makes  no  will,  there  may  be  persons  who  will  ^  ». 
^ay  they  are  entitled  to  the  produce  of  the  timber;  and 
that  if  she  does  make  a  will,  she  may  select  as  objects  of 
her  favour,  persons,  against  whom  it  may  be  contended, 
that  the  words  ''  my  family"  designating  a  certain  per- 
son or  persons,  they  are  incapable  of  taking  a  beneficial 
interest*  Of  course  a  great  many  questions  of  that  sort 
may  arise  between  the  different  claimants ;  the  question 
whether,  inasmuch  as  such  questions  may  arise,  the  right 
to  the  timber  cannot  now  be  determined,  deserves  great 
consideration,  for  this  reason;  if  Mrs.  Atkyns  be  not 
only  tenant  in  fee,  but  tenant  in  fee  unfettered  by  any 
restriction  as  to  timber,  this  Court,  by  restraining  her 
firom  cutting  it,  will  to  all  intents  and  purposes  determine 
against  her ;  for  if  she  dies  leaving  the  timber  standing 
upon  the  estate,  it  will  be  impossible  for  her  personal 
representatives  to  obtain  the  value  of  it,  unless  somehow 
secured  in  the  mean  time.  The  consequence  is,  that  the 
case  presented  to  the  Court  is  a  case,  in  which  as  it  is 
said  on  the  one  hand,  that  the  Court  by  deciding  the  right 
may  prejudice  persons  who  may  claim  after  the  death  of 
Mrs.  Athyixs;  it  may  be  said  on  the  other  band)  the  Court 
by  forbearing  to  decide,  may  destroy  the  whole  benefit  of 
that  tide,  which  it  may  hereafter  determine  to  have  been 
in  Mrs.  Atkyns,  when  that  determination  will  be  of  no 
avail  either  to  her  or  her  representatives,  unless  by  some 
particular  order  care  is  taken,  that  it  shall  be  beneficial  to 
her  or  her  representatives.  Supposing  that  it  cannot 
now*  be  decided,  whether  the  right  to  the  timber  is  in 
Mrs.  Atkyns  or  not,  another  question  is,  whether  the. 
Court  must  not,  for  the  purpose  of  preserving  the  pro- 
perty, find  some  principle  upon  which  it  can  now  in 
some  manner  or  other  interpose  ? 

The  questions,  what  interest  Mrs.  Atkyns  takes  in  the 
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18^3.         estates,  and  what  is  the  beneficial  quality  of  that  interest, 
have  been  discussed  in  various  ways ;  first  it  has  been  in- 

Wrigot  •  j.    j       i_  1  ,  ,  • 

,y,  sisted,  that  the  words   **  my  family     miport  a  descnp- 

Atkyns.        tion  of  that  individual,  who  was  the  heir  at  law  of  the 

testator  at  the  time  of  his  death ;  if  this  had  been  a  de- 

Ifnder  an  iramc-   vise  to  Mrs.  Atkym  for  life,  with  remainder  to  <^  my 

difttc  QCVI9C  \.Q  •^  ■*  0 

A.  for  life  re-  family,"  it  would  have  been  a  bold  step  to  say,  that  the 
mainder  to  "  my  heir  at  law  of  the  testator  would  not  have  been  entitled  5 
family,**  the  heir  whether  the  cases  which  have  been  decided,  have  been 
*    "^  °   ...I  ^  rightly  decided  or  not,  there  are  cases  in  which  it  has 

tator  IS  entitled     , 

ia  remaiuder.        "^^^  hAAy  that  a  remainder  to   *'  my  family,"  operates 

as  a  devise  to  my  heir  at  law.    The  Court,  in  its  anxiety 

to  find  out  the  meaning  of  the  testator,  has  found  out, 

that  what  he  has  said,  has  the  same  meaning  as  if  he  had 

sjdd  nothing  at  all.    With  respect  to  those   cases,  he 

must  be  a  bold  man,  who  sitting  in  a  judicial  chair  would 

attempt  to  disturb  them. 

Another  way  of  putting  this  case  has  been,  that  this  is 
a  devise  in  fee  to  Mrs.  AtkynSy  coupled  with  a  condition ; 
I  think  it  would  be  difl&cult  to  make  that  out,  but  sup- 
posing it  to  be  a  case  of  condition,  I  cannot  see  how  par- 
ties can  come  into  a  Court  of  Equity  to  prevent  the 
breach  of  a  condition,  who  are  contending,  that  the 
breach  of  that  condition  will  give  them  title ;  that  equity 
I  cannot  comprehend.  The  next  supposition  has  been, 
that  the  testator  has  created  a  power  2  if  it  be  a  power,  it 
must  be  capable  of  being  exercised  amongst  different 
objects,  which  may  be  selected  out  of  a  class  of  per- 
sons, capable  of  definition,  and  of  being  represented  with 
legal  certainty.  If  the  case  be  neither  a  trust,  a  con- 
dition, or  a  power,  it  has  been  contended,  that  it  may 
be  a  resulting  trust  for  the  heir  at  law ;  I  think  it  would 
be  extremely  difficult  to  make  that  out,  imless  the  Court 
can  say  it  is  to  be  so,  if  Mrs.  Athjns  makes  no  disposition. 

Witii  respect  to  the  matter  of  trust,  I  confess  I  cumot 
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hdp  thinking,  that  if  there  is  a  title  in  any  of  these         1823. 
plaintiflfs,  it  must  be  founded  upon  the  doctrine  of  trusts ;       ^-^V^./ 
that  this  is  a  fee  given  to  Mrs.  Atkynsy  with  an  obligation  «. 

imposed  upon  her  conscience,  to  dispose  of  the  property,       Atkyhs. 
(whatever  is  meant  by  the  words  "  tiie  property")  at  her 
death,  to  the  family  of  the  testator.    In  order  to  deter-  To  create  a  trast 
mme  whether  the  trust  is  a  trust  thb  Court  will  interfere  ^^  ™^°»  **5»^ 
with,  it  is  matter  of  observation,  First,  that  the  words  j^og^uDon  tbe 
must  be  imperative,  that  the  words  are  imperative  in  this  conscieace  of  a 
case  there  can  be  no  doubt;  Secondly,  that  the  subject  dcvisee,thcwords 

must  be  certain,  and  that  brings  me  to  the  question  what !?"''    ®  ""P®"^" 

'  o  ^  live,  the  subject 

IS  meant  by  the  words  *<  the  property;**  and  Thirdly,  that  must  be  certain, 
the  object  must  be  as  certain  as  the  subject,  and  then  the  and  the  object  as 
question  will  be,  whether  the  words  "  my  family"  have  «^^«-taia  aathe 
as  much  of  the  quality  of  certainty,  as  this  species  of  '"  ^  ^^  ,  . 

trust  requires.  the  fullest  con- 

fidence  are  im* 

Let  it  be  observed  that  in  this  case,  in  the  first  in-  Pcr*iivo. 
stance   a  fee  is  given  in  the  estate,  and  one  question 
therefore  with  respect  to  tlie  words  ^^  the  property"  is, 
whether  there  is  any  case  with  respect  to  a  real  estate,  in 
which  the  doctrine  of  trusts  has  been  carried  so  far,  as  to 
enable  the  Court  to  say,  that  where  an  estate  in  fee  is  Whclher,  where 
given,  the  trust  shaU  be  considered  of  so  restrictive  a  °"  ^^^ '"  f*-*® 
nature,  that  the  person  who  is  tenant  m  fee,  shall  not  be  ^^^-^^^  ^^^^  |,„^ 
at  liberty,  with  respect  to  timber  and  mines,  to  treat  the  shill  be  coosi- 
estate  in  the  same  husbandlike  manner  as'  another  tenant  ^ercd  sorcstric- 
in  fee.    It  is  a  difiFerent  question,  whether  the  existence  '^®' .   ^     f  ,^ 

^  '  .  •  v  nant  in  fee  shall 

of  such  a  trust  prevents  the  exercise  of  ownership,  which  ^^^^  j,g  ^^  libertj 

an  absolute  tenant  in  fee  might  exercise  over  the  timber,  with  respect  to 
or  whether  a  tenant  in  fee,  subject  to  such  a  trust,  may  timber  and  mines 
make  as  much  havoc  and  destruction  as  a  tenant  for  life  .     , . 

in  the  s.ime  nus* 
without  impeachment  of  waste  might  do.     Another  ques-  bandlikc  manner 

tion  with  respect  to  the  words  "  the  property"  is,  whe-  as  another  tenant 
thier  those  words  mean  the  soil,  and  not  only  the  soil,  but  •"  ^^'  Q-ucrjF. 
every  stick  of  timber  standing  upon  the  estate,  ultra  that 
which  is  necessary  for  tbe  repairs,  and  for  the  ordinary 
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1823.  enjoyment  of  the  estate ;  that  is  a  point  well  worth  a  great 

_,  deal  of  consideration,  whenever  it  shall  be  necessary  to 


V.  decide  it. 

Atkyms. 


The  next  question  is  what  the  words    **  my  family" 
mean;  I  doubt  whether  I  should  ever  have  given  the 
construction  to  those  words^  which  has  been  given  to 
them^  but  I  think  every  Court  is  now  bound  by  that 
construction.     The   question  however  in   this   case  is, 
whether  those  words,  which  standing  unaflFected  by  any 
•  thing  contained  in  the  context  mean  the  heir  at  law, 
may  not  be  qualified  by  the  context:   and  if  so,  whe- 
The  context  will  ther  they  ought  not  to  be  so  interpreted.    The  cases,  I 
aflfocl  the  con-      apprehend,  go  the  length  of  shewing,  that  the  context 
^ords  in  a  will;    ^^  affect  the  construction  of  words  in  a  will ;  and  if  so, 
whether  the  pur-  another  view  of  the  subject  arises,  whether  it  is  the  con- 
poses  of  the  te»-    text  only  which  can  affect  the  construction,  or  whether 

Utor,  and  t  e       ^^  ^^^q  other  hand,  the  purposes  of  the  testator,  and  the 

nature  of  the  r    i.         • 

enjoyment  given  ^^^^^®  o*  ^"®  enjoyment  given  to  the  individual  in  other 

to  the  individual  parts  of  the  will,  may  not  also  affect  the  construction, 
in  other  parts  of  Now  in  this  case  the  testator  gives  his  estate  in  fee  to 
also  affect  Uie  ^*  mother,  and  he  expressly  gives  her  a  power  of  dis- 
construction.  posing  by  will ;  it  strikes  one  as  a  very  odd  thing  to  say, 
Ottcrj.  that  the  meanmg  of  the  testator  is,  not  that  she  shall 

give  to  a  person,  whom  she  is  to  select  out  of  all  the 
objects  which  the  wori  family  will  comprehend,  but  that 
she  is  to  make  a  will  for  the  purpose  of  giving  to  his  heir 
at  law,  or  to  say,  that  though  the  testator  has  given  her 
a  power  to  dispose  of  the  property  by  her  will,  he  has 
given  it  in  such  a  way,  that  the  person  who  is  to  take 
'  must  take  by  his  will.     I  cannot  therefore  help  thinking, 

that  the  words  **  my  family"  must  have  such  a  con- 
struction put  upon  them,  that  somebody  or  other,  by 
force  of  that  construction,  joined  to  the  effect  of  her 
will,  may  take  by  the  effect  of  her  will ;  if  so,  do  the 
words  **  my  family"  import  a  class  of  persons  among 
whom  she  is  to  make  n  selection,  capable  of  such  precise 
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definition^  that  it  can  be  said,  that  the  objects  of  this  IS^S. 

trust  are  certain.  In  the  course  of  the  argument  I  sug- 
gested the  case  of  a  testator  creating  a  power  of  this  ty, 
kind,  having  estates  coming  from  diflferent  ancestors,  Atkthi. 
estates  for  instance  ex  parte  patemd,  ex  parte  matemd, 
copyhold  and  customary  estates  descending  to  different 
heirs,  gavelkind  lands,  and  leasehold  estates,  and  I  asked, 
who  was  to  be  considered  as  the  heir  to  take  those  es- 
tates under  the  words  "  my  family,'*  whether  the  heir 
at  law  ex  parte  patemd  was  to  take  all  the  estates,  or 
the  different  kinds  of  heirs  were  to  take  the  different 
estates  according  to  the  descendible  property  belonging 
to  them.  The  Attorney  General  observed,  that  if  a  tes- 
tator having  such  estates  was  to  devise  to  his  heir  at 
law,  the  same  diflEiculties  would  arise;  Be  it  so,  then 
the  Court  must  construe  the  will  as  well  as  it  could, 
and  must  say,  that  the  heir  takes  by  descent;  and 
then  there  would  be  no  difficulty  in  finding  out,  if  it 
could  be  found  out  with  certainty  from  the  will,  what 
heir  was  to  take.  If  that  difficulty  can  be  so  answered, 
still  in  a  case,  where  a  trust  is  to  be  raised  charac- 
terized by  certainty,  the  very  difficulty  of  doing  it  is 
an  argument,  which  goes  to  a  certain  extent,  I  do  not 
say  the  whole  extent,  towards  inducing  the  Court  to 
say,  it  is  not  sufficiently  clear  what  the  testator  in- 
tended. 

It  is  contended  that  the  wonls  *^  my  family*'  must  b* 
taken  in  a  popular  sense,  and  that  the  nature  of  the  dispo- 
sition shews  they  are  not  to  be  taken  in  a  technical  sense ; 
— Then  what  is  the  popular  sense  of  those  words  ?  It  is 
remarkable,  that  in  the  will  of  the  person  who  was  the 
heir  at  law  of  the  testator  at  the  time  of  his  decease, 
under  which  the  present  plaintiffs  are  suing,  there  is  a 
"bequest  to  a  wife ; — surely  it  is  a  singular  thing  to  state 
that  a  wife  is  no  part  of  one's  family,  arid  yet  the  whole 
argument  clearly  shuts  out  the  wife,  and  not  only  is  the 
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wife  excluded^  but  according  to  the  ^;^ffimeni  neither 
father  or  mother  are  any  part  of  a  man's  family.  Suppose 
that  this  testator  had  devised  to  his  wife  for  life^  and  had 
imposed  upon  her  the  obligation  at  her  death  to  give  to 
his  family^  in  the  ^s^e  way  in  which  that  obligation  ia 
imposed  or  attempted  to  be  imposed  by  this  \fillj  a^d, 
ei^pose  that  the  testator  died  leaving  two  brothers^  and 
that  the  wife  by  her  will  passed  over  the  eldest  brother^ 
and  made  the  next  brother  tenant  for  life^  with  remainder 
to  his  first  and  other  sons^  charging  portions  for  the 
children  of  the  eldest  brother,  and  limiting  the  uitipiate 
remainder  to  him ;  I  think  no  one  out  of  this  Court  would, 
say^  that  that  was  not  giving  to  the  fomily  of  the  tes- 
tator. 


These  are  the  points  which  appear  to  me  to  surround 
this  case ; — ^I  am  aware  that  there  is  considerable  diffi- 
culty in  determining,  whether  any  thing  can  be  done  till 
after  the  death  of  Mrs.  Athyns :  but  after  having  very 
much  considered  this  part  of  the  case,  I  cannot  help 
thinking,  that  some  step  must  be  taken  by  the  Cour( 
even  in  this  stage  of  the  business.  I  agree  that  the  Court 
ought  not  to  decide  at  this  moment  upon  the  rights  of 
any  person,  who  by  anticipation  it  may  suppose  may  at 
a  future  day  bring  forward  questions  of  right  before  it, 
unless  the  rules  of  the  Court,  (it  being  ascertained  who 
the  parties  are  that  \idll  be  entitled)  will  enable  it  to  do 
JM> :  but  in  this  case  it  must  be  remembered,  that  if  the 
Court  does  not  interpose  at  all,  it  is  negatively  deciding 
the  question  against  one  of  the  parties ;  for  if  the  Court 
abstidns  from  doing  any  thing,  and  this  lady  chooses  to  act 
upon  the  supposition  that  she  has  no  right  to  cut  the 
timber,  the  consequence  will  be,  that  if  it  shall  hereafte^ 
turn  out,  upon  the  question  arising  amongst  other  per- 
sons, that  she  had  the  right  to  cut  the  timber^  she  will 
have  lost  the  whole  value  of  the  timber  which  she  might 

havis  cut ;  and  on  the  other  hand^  if  in  consequence  (if 
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the  refuaal  of  the  Court  to  interpoBe,  tblB  lady  thinks 
proper  to  cut  the  timber^  the  consequence  will  be,  that 
if  she  dies  with  assets  insufficient  to  answer  the  value  of 
the  timber  she  has  cut,  and  it  shall  hereafter  be  deter- 
xnined,  that  she  had  no  right  to  cut  any  timber  at  all,  she 
will  have  got  the  timber  against  those  who  are  entitled  to 
it ;  so  that  if  the  Court  does  not  interpose  to  a  certain  ex*- 
tcnty  the  ccmsequence,  as  it  appears  to  me,  necessarily  must 
be  this,  that  though  the  Court  appears  to  refuse  to  act, 
against  one  or  the  other  it  does  in  effect  interpose.  The 
result  therefore  is,  that  though  the  Court  cannot  at  the 
present  timci  absolutely  decide  upon  the  interests  of  the 
puties,  it  must  inteipose  to  the  extent  of  taking  care,  that 
whenever  the  interposition  of  the  Court  is  called  for,  and 
can  be  ^ven,  the  property  shall  be  in  such  a  state,  that 
the  rights  of  those  who  may  be  taken  to  be,  or  to  have 
been  entitled,  may  not  have  been  prejudiced. 


182S. 


l^e  cases  which  have  been  decided  with  respect  to 
personal  estate  seem  to  afford  the  principle,  that  the 
Court  may  interpose  to  a  certain  extent.  In  Harding  v. 
Glyn  (a)  the  testator  gave  his  personal  estate  to  his  wife, 
and  he  then  proceeded  in  words,  which  wer^  held  to  create 
a  trust  in  favour  of  his  relations ;  after  the  death  of  the 
testator's  wife  (how  the  property  had  been  preserved  in 
the  mean  time  does  not  appear)  a  bill  was  filed  by  her 
representative  to  carry  her  will  into  execution;  in  that 
case,  as  in  others,  the  Court  said,  that  the  word  ^^re- 
lations" meant  persons  who  would  be  entitled  according 
to  the  statute  of  distributions,  but  it  also  said,  that  the 
word  '^relations"  in  that  case  did  not  necessarily  mean 
next  of  kin,  but  meant  every  person  who  might  be  a  re- 
lation. Now  the  word  ^'  relations"  is  undoubtedly  a  term 
that  sufficiently  describes  a  class  of  persons,  whetJier  the 
word  ^'  family"  does  or  does  not  5  imd  part  of  the  per- 


Tbe  word  "  re- 
Islions*'  mesas' 
per§oD8  entitlei 
aceovding  to  tbe. 
statute  of  distri- 
butioBSy  aad  is  a 
term  that  saffi- 
ciently  describes 
aclassofperr 

SODSi 


(a)  1  Alk.  469. 
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8onal  estate  having  been  given  by  the  testator's  wife  to  a 
person  who  was  a  relation  of  the  tfestator,  but  who  was 
not  one  of  his  next  of  kin,  either  at  his  death,  or  at  the 
death  of  his  wife,  it  was  held,  that  that  part  was  well 
given,  and  that  the  remainder  was  distributable  amongst 
those  persons  who  were  the  next  of  kin  of  the  testator^ 
not  at  his  death,  but  at  the  death  of  his  wife ;  during  the 
life  therefore  of  the  testator's  wife,  it  must  have  been  an 
utter  imcertainty,  who  would  ultimately  become  entitled; 
the  Court  therefore  must  have  said,  either  that  the  testator's 
wife,  who  might  be  wrongfully  acting  upon  the  property 
every  moment  of  her  life,  should  nevertheless  be  entrusted 
Mrith  it  during  the  whole  of  her  life,  or  that  it  would  some- 
how or  other  interpose  in  order  to  preserve  the  property 
for  those,  who  might  take  it  at  her  death,  with  reference 
to  whom  not  one  might  be  in  being  till  the  last  hour  of 
her  life. 


The  word  "  de- 
•eendaDts*'  is  ca- 
pable of  SDch  a 
construction, 
as  to  shew  who 
fall  within  the 
class  which 
that  word  de- 
scribes. 


The  case  of  Pierson  v.  Garnet  (a)  seems  to  be  a  Kttle 
misunderstood,  when  taken  to  establish  the  doctrine,  thift 
■this  Court  will  not  interpose  in  such  a  case  as  this ;  1  was 
•counsel  for  Mr  Pierson  in  that  case,  and  one  great  thing 
we  struggled  for  was,  to  know  to  whom  he  might  give  the 
property;  indeed  my  mind  was  at  that  time  strongly 
impressed  with  the  notion,  that  the  difficulty  of  enabling 
iiim  to  know  to  whom  he  might  give  the  property  was  an 
objection  to  the  doctrine  of  trusts  being  applied  at  all : 
but  the  decision  was  right  enough,  for  nobody  can  deny, 
that  the  word  "descendants"  is  capable  of  such  a  construc- 
tion, as  to  shew  who  fell  within  the  class  which  that 
word  describes; — ^if  I  am  speaking  of  my  descendants 
who  now  are,  or  of  my  descendants  at  the  time  of  mjr 
death,  no  person  can  doubt  who  they  now  are,  or  who 
they  will  be  at  the  time  of  my  death,  because  they  must 
be  persons  descended  from  mc.    Who  is  my  family  h 


(a)  2  B.  C.  C.  38,  226. 
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another  matter.  The  words  "  my  relationB"  or  '^  my 
descendants'^  are  capable  of  construction  :  but  the  words 
^myfaniily/'  in  a  popular  sense^  go  round  in  such  a 
manner  that  we  can  set  no  limit  to  them.  In  that 
case  of  Pierson  v.  Garnet  it  was  not  necessary  for  the 
Court  to  interpose  at  all^  because  the  property  was  in  the 
bands  of  trustees.  Tlie  bill  was  brought  by  Mr.  Pierson 
against  the  trustees  to  compel  them  to  hand  over  the 
property  to  him ;  the  Court  held^  that  Mr.  Pierson  had 
ix>  right  to  cfdl  for  the  property  out  of  the  hands  of  the 
trustees^  and  that  was  all  which  it  was  necessary  for  the 
Court  to  do^  because  the  right  of  Mr.  Pierson  being  ne- 
gatived,  thq  trustees  would  preserve  the  property  for 
those  who  were  to  take  it. 
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Atkyns. 


In  the  case  oi  Hands  v.  Hands  (a)  the  Court  did  inter- 
pose to  secure  the  property^  and  if  the  Court  will  not 
interpose^  upon  the  ground  that  the  right  may  be  con- 
troverted on  the  death  of  the  person  in  whom  such  trusts 
are  vested,  the  consequence  appears  to  me  to  be^  that  it  is 
impossible  sufficiently  to  provide  for  the  rights  of  all  par- 
ties^ who  may  be  interested  on  the  death  of  such  persons. 

My  opinion  therefore  is^  that  the  defendants  should  be 
at  liberty  to  cut  the  limber^  in  a  husbandlike  manner^ 
giving  security  for  the  value^  or  bringing  the  value  into 
Court;  and  I  cannot  help  thinkings  that  it  is  a  question 
upon  which  I  should  hesitate  a  long  time^  before  I  should 
go  the  length  of  saying,  that  the  person  who  has  the  fee 
given  in  this  sort  of  way^  is  not  entitled  to  cut  down 
timber  in  a  husbandlike  manner^  as  a  tenant  in  fee  in  the 
ordinary  management  of  the  property  might  do.  That  is 
the  strong  inclination  of  my  mind :  but  at  the  same  time 
in  a  case  of  this  kind  I  will  not  go  fEUlher  than  to  say^ 
4hat  where  a  decision^  which  is  to  bind  others^  can  only 


(«)  I  T.  R.  437. 


164  CASES  IN  CHANCERY. 

1893.  be  made  hereafter,  it  is  the  duty  of  the  Court  in  the 

'  meantime  to  keep  the  property  in  such  a  state^  that  when 

9.  it  is  made  out  who  are  the  objects  of  favourable  deci^on, 

AxKrvf.  ttejr  may  have  the  benefit  of  it. 


The  following  are  the  Mmutes  of  the  Order  made  by 
the  Lord  Chancellor : — 

Let  the  defendants  CJiarlotte  Atkyns^  Elizabeth  Ber^ 
ney  and  Thomas  Trench  Bemey  be  at  liberty  to  cut  down 
the  timber  standing  and  growing  upon  the  premises  in 
question  in  this  cause^  in  a  husbandlike  manner^  as 
tenant  in  fee,  giving  the  plaintiilis  an  account  of  what  b 
felled.  And  let  the  said  defendants  Charlotte  AtkynSy 
Elizabeth  Bemey  and  Thomas  Trench  Bemey  pay  the 
money  to  arise  by  sale  of  the  said  timber,  (the  amount  to 
be  verified  by  affidavit)  into  the  Bank,  with  the  privity  of 
the  Accountant  General  of  this  Court,  to  be  there  placed 
to  the  credit  of  this  cause ;  and  let  the  said  defendants 
Charlotte  Atkyns^  Elizabeth  Bemey  and  Jliomae  Tretich 
Bemey  be  at  liberty  to  apply  to  this  Court  for  more  en- 
larged powers  of  cutting  the  said  timber;  and  let  any 
agent  to  be  appointed  by  the  plaintiffs  have  liberty  from 
time  to  time  to  attend,  and  see  that  the  cutting  of  the 
timber  is  proper  according  to  the  meaning  of  this  order. 
And  let  the  plaintiffs  be  at  liberty  to  apply  to  this  Court 
as  they  may  be  advised.  And  let  the  said  defendants 
Charlotte  Atkynsy  Elizabeth  Bemey  and  Tlutmas  Trench 
Bemey  be  at  liberty  to  apply  to  this  Court  to  have  the 
said  money  paid  out  to  them,  upon  giving  security  for  the 
same;  and  let  the  said  defendants  Charlotte  Atlsyne^ 
Elizabeth  Bemey  and  Thomas  Trench  Bemey  be  at 
liberty  to  appeal  from  this  order  to  the  House  of  Lords, 
notwithstanding  they  act  under  the  same.  And  this  Court 
does  not  think  fit  to  make  anv  other  order  as  to  the  in- 

m 

junction  prayed  in  this  cause. 
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GEORGE   HARRIS  v.   HENRY    HARRIS. 

Feb.  87, 

HENRY  HARRIS  v.  GEORGE  HARRIS.      *"2*  '•♦'•• 

^EORGE  HARRIS  filed  his  original  bill  against  ifa bill  and  crew 
Or  Hevmf  Harris  on  the  4th  of  April  1822,  but  in  bill  be  filed,  the 
consequence  of  a  diflaculty  in  findinip  the  defendant  the  P'ainUff  in  the 
Mubpcena  was  not  served  until  the  23d  of  September,  and  ^^-f^j^,  the  first 
was  not  returnable  until  the  6th  of  November  following }  answer,  and  may 
Henry  Harris  filed  a  cross  bill  against  Oeorge  Harris  on  move  to  stay  pro- 

t&e  ensmng  8th  of  November.     George  Harris  took  out  ''^'''S^  '"^  ^^ 
,        -        .  ,  ,   yw  cross  cause  till 

two  orders  for  tune  to  answer  the  cross  bill,  and  Henry  ^^  original  bill 

Harris  also  took  out  orders  for  time  to  answer  the  ori-  is  answered, 

ginal  bill;  but  the  original  cause  being  a  country  cause,  though  the plain- 

j  .  i_  ^  -rr  WW      •  1^  tiff  in  the  cross 

and  the  cross  cause  a  town  cause,  Henry  Hams  would  ^^j j|  ^    be  in  a 

have  been  in  a  situation  to  compel  an  answer  to  the  cross  situation  to  en- 
bill,  before  George  Harris  could  have  enforced  an  answer  force  an  answer 

to  the  oriirinal  bill.    A  motion  was  therefore  made  on  the      ^.      .  ,..    • 
°  .        .     1  T"®  "S^t  of 

part  of  George  Harris,  that  the  proceedings  m  the  cross  the  plaintiff  in 

cause  might  be  stayed,  till  Henry  Harris,  the  plaintiff  in  the  original  bill 

that  cause,  should  have  fully  answered  the  original  bill,  to  make  the  mo- 

The  motion  had  been  made  before  the  Fice^Chancellor,  ^^^  J^  j^^^  j^^^ 

tad  refused.  waved,  by  bis     * 

having  taken  out 

Mr.  Heald  and  Mr.  Glyn  in  support  of  the  motion  *•*«  common 
,    ,      .  -  ,        ,      ,        ,..--•       ,  .^  orders  for  time 

contended,  that  although  the  plamtm  m  the  cross  suit  ^  answer  the 

might  be  in  a  situation  to  call  for  an  answer  first,  the  cross  bilL 

pkunliff  in  the  original  suit  had  a  right  to  the  first  answer 

as  the  reward  of  his  superior  diligence  in  the  institution 

of  the  suit;   and  that  he  did  not  wave  his  priority  by 

taking  out  orders  for  time  to  answer  the  cross  bill. 

Mr.  Shadwell  against  the  motion. 
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1823. 
Harris 

V. 

Harris. 


The  Lord  Chancellor. 

Cases  may  happen,  in  which  the  plaintiff  in  the  original 
suit  may  suppose  that  he  can  put  in  his  answer  in  the 
cross  suit,  before  the  expiration  of  the  orders  for  time, 
without  suffering  any  prejudice  from  not  insisting  upon 
the  original  bill  being  first  answered.  It  is  difiicult  to 
say  that  taking  out  orders  for  time  amounts  to  an  abso- 
lute waver  of  the  right  to  the  first  answer.  It  does  not 
occur  to  me  that  the  point  has  ever  arisen,  and  I  shofold 
wish  therefore  to  be  furnished  with  the  opinion  of  the 
Registrars, — ^Whether  where  the  original  cause  is  a  coun^ 
try  cause,  and  the  cross  cause  a  town  cause,  the  same 
right  of  priority  obtains  as  where  both  causes  are  of  the 
same  description  ?  and  whether  the  plaintiff  in  the  ori- 
ginal suit  waves  his  priority  by  taking  out  orders  for 
time  to  answer  in  the  cross  suit. 


Mkreh  4* 


The  Lord  Chancellor  mentioned  tliis  motion,  and 
said  that  according  to  the  practice  of  the  Court  George 
Harris  had  the  right  to  call  upon  Henry  Harris  to  put 
in  his  answer  first,  and  that  the  question  was  whether 
he  had  waved  that  right  ? 


The  Lord  Chancellor. 


Mkrch  6. 


In  this  case  it  was  originally  represented  to  me,  that 
the  P^ice- Chancellor  upon  the  certificate  of  the  Registrars 
had  decided,  that  the  plaintiff  in  the  original  suit,  by 
moving  in  the  cross  suit  for  a  month's  time  to  answer^ 
waved  the  right  to  move,  that  he  should  have  a  month's 
time  to  answer  the  cross  bill  after  the  answer  was  put  in 
to  the  original  bill.  It  turns  out  that  that  was  a  mistaiken 
representation,  and  that  the  communication  to  the  Ftce- 
Chancellor  was  made  by  some  of  the  Six  Clerks ; — ^the 
Registrars  are  divided  in  opinion  upon  the  point,  and  so 
far  are  the  Six  Clerks  from  being  agreed  upon  it^  that 
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they  will  not  issue  process  under  such  circumstanccfii..         1823. 
It  does  not  appear  to  me  at  all  inconsistent  with  the 
present  motion,  that  the  plaintiff  in  the  ongmal  suit  has  v. 

asked  for  the  usual  orders  for  time  to  answer  in  the  HAnaw. 
cross  suit;  he  may  have  given  the  defendant  credit  for. 
diligence ;  it  is  clear  he  might  have  made  this  application 
before  he  took  out  the  common  orders  for  time, — ^is  he 
then  to  be  excluded  from  it  because  he  has  been  more 
reasonable  in  the  first  instance  ?  No  decision  is  to  be 
found  upon  the  point. 


The  Lord  Chancellor  said,  he  did  not  think  that  Maps. 
any  step  taken  in  the  cross  suit  prevented  the  right  to. 
call  for  an  answer  in  the  original  suit,  and  granted  the 
motion. 


BURGES  V.  MAWBEY.  Rolls, 

•Iffy  5. 

SIR  Joseph  Mawbey  being  seized  of  certain  freehold  j^q  infuit  tenant 
and  copyhold  estates,    subject   to   various  charges  in  tail  is  bound 
thereon,  and  to  the  payment  of  several  annuities,  by  his  *^  ^^^  down 
will,  dated  the  11th  of  October  1792,  gave  and  devised  ^cbts  charecd 
the  same,  to  the  use  of  Thomas  Wood  and  Maurice  Swa^  upon  the  entail- 
bey  their  executors  administrators  and  assigns  for  the  cd  estates, 
term  of  600  years,  upon  trust  to  raise  money  for  the  ..-.       "^   ^\. 
payment  of  certain  portions  to  his  children,  and  also  if  |o  \^^y^  been  lia- 
necessary  for  the  payment  of  his  debts  and  legacies,  and  Me  to  keep  down 

after  the  determination  of  the  said  term  of  500  years,  the  ^^  interest  of 

^        '  the  debts,  al- 

thoagh,  having  the  ultimate  remainder  in  fee,  he  had  consented  to  an  act  of  parlia- 

menty  by  which  the  estates  were  vested  in  trustees  for  the  payment  of  the  debU* 
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said  teiBtator  devised  the  premisee^  to  the  use  of  hk  son. 
Joseph  Mawhey  for  life,  remainder  to  trustees  and  their 
heirs  during  his  life  to  preserve  contingent  remainders^ 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
Joseph  Mawhey  the  son  successively  in  tail  male^  re- 
mainder to  the  use  of  any  other  son  or  sons  of  the  said 
testator  by  any  future  wife  successively  in  tail  male^  re- 
mainder to  the  use  of  the  first  and  other  daughters  of 
the  said  Joseph  Mawhey  the  son  according  to  seniority 
in  tail  male,  remainder  (after  divers  interposed  estatea 
tail  to  other  persons)  to  the  use  of  the  heirs  of  the  said 
testator's  own  body,  with  divers  remainders  to  other  per- 
sons in  tail,  with  the  ultimate  remainder  to  the  sidd  tes- 
tator's own  right  heirs  for  ever. 


The  testator  by  a  codicil  to  his  will  appointed  his  son, 
the  said  Joseph  Maivhey,  his  sole  executor,  and  on  the 
16th  of  Jwie  1796  he  died,  leaving  the  said  Joseph  Mato- 
hey  the  son,  who  then  became  Sir  Joseph  Mawhey y  his 
heir  at  law. 

Upon  the  death  of  the  testator  Sir  Joseph  Mawhey 
the  son  'proved  his  will,  and  entered  into  possession  of 
the  devised  estates,  and  shortly  afterwards  some  of  the 
creditors  of  the  testator  filed  a  bill  to  carry  into  execution 
the  trusts  of  his  will,  and  to  have  the  usual  accounts 
taken  of  his  personal  estate,  and  of  the  rents  and  profits 
of  the  estates  comprised  in  the  term  of  500  years,  and  in 
the  event  of  the  personal  estate  proving  insufficient  for 
the  payment  of  the  testator's  debts,  then  to  have  the  de- 
ficiency raised  by  mortgage  or  sale  of  the  prenuses  com- 
prised in  the  aforesaid  term. 


By  the  decree  made"  upon  the  hearing  of  the  cause,  on 
the  2nd  of  May  1796,  the  will  of  the  testator  was  esta- 
blished, the  accounts  prayed  by  the  bill  were  directed, 
and  it  was  ordered  that,  in  case  the  personal  estate  of  the 


BUROIS 
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testator  should  not  be  sufficient  for  the  payment  of  his  1823. 

debts,  the  Master  should  enquire  whether  the  deficiency 
could  be  raised  by  sale  or  mortgage  of  the  premises  com- 
prised in  the  said  term  of  500  years.  Mawbbt. 

On  the  13th  of  June  1804  the  Master  made  his  report, 
and  thereby  certified,  that  there  would  be  a  deficiency 
of  the  testatoi's  personal  estate  for  the  payment  of  his 
debts,  to  the  amount  of  45,000/.  or  tliereabouts ;  and  that 
he  was  of  opinion,  that  such  deficiency  could  not  be  raised 
by  sale  or  mortgage  of  the  premises  comprised  in  the 
term,  and  he  submitted  to  the  Court,  that  such  deficiency 
could  not  be  raised  without  the  interposition  of  the  Legis- 
lature, authorising  a  sale  of  the  fee  simple  of  such  parts 
of  the  testator's  estates,  as  would  be  sufficient  for  raising 
audi  deficiency. 

The  cause  was  heard  on  further  directions  on  the  4th 
of  December  1804,  and  was  then  ordered  to  stand  over 
until  an  application  should  be  made  for  an  act  of  parlia- 
ment, for  authorising  a  sale  of  the  fee  simple  of  the  tes- 
tator's estates  compritted  in  the  term  of  500  years,  or  so 
much  thereof  as  should  be  necessary  for  raising  so  much 
money,  as  the  testator's  personal  estate  should  be  deficient 
for  the  payment  of  his  debts  and  legacies.  An  act  of 
parliament  was  accordingly  obtained  in  the  year  1805, 
by  wliich  the  estates  comprised  in  the  said  term  were 
rested  in  the  said  Thomas  Wood  and  Maurice  Swahey 
and  their  heirs,  upon  trust  to  sell  \  and  it  was  enacted^ 
fhat  the  purchase  monies  should  be  paid  into  the  Bank, 
to  be  applied  under  the  direction  of  the  Court  of  Cban* 
ceiy^  in  satisfaction  of  the  claims  and  demands  upon  the 
estate  of  the  testator. 

Previona  to  the  month  of  August  1806^  a  large  portion 
of  the  debts  due  from  the  testator  were  paid  ofF^  partly 
Vol.  I.  N 
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by  Sir  Joseph  Mawbey  the  son  out  of  his  own  monies^ 
and  partly  by  means  pf  a  sale  made  mider  the  aforesaid 
act  of  parliament ;  and  on  the  10th  of  Augtist  1808,  an 
order  was  made  in  the  cause,  upon  the  petition  of  the 
plaintiffs,  whereby,  amongst  other  things,  it  was  ordered, 
that  the  Master  should  inquire  and  state  to  the  Court, 
what  was  due  to  Sir  Joseph  Mawbey  the  son,  in  respect 
of  interest  paid  by  him  on  any  of  the  said  testator's  debts, 
or  on  account  of  the  debts  of  the  testator  paid  by  him  or 
otherwise ;  and  it  was  further  ordered,  that  the  said  Sir 
Joseph  Mawbey  the  son  should  be  admitted  a  creditor  on 
the  testator's  estate  for  so  much  as  should  appear  due  to 
him  as  aforesaid,  and  that  so  much  of  the  estates  com- 
prised in  the  said  act  of  parliament,  as  should  be  neces- 
sary for  the  purpose  of  paying  what  should  be  found  due 
to  him  the  said  Sir  Joseph  Mawbey  the  son,  should  be 
sold  pursuant  to  the  said  act. 


Before  any  proceedings  under  this  order  were^  com- 
pleted, and  on  the  27th  of  August  1817,  Sir  Joseph  Maw^ 
hey  the  son  died,  without  ever  having  had  any  male  issue, 
leaving  two  daughters  only,  Emily  Mawbey  and  A7ma 
Maria  Mawbey ,  and  having  by  a  codicil  to  his  will  ap- 
pointed his  wife  Lady  Mawbey  to  be  his  sole  executrix. 
Upon  the  death  of  Sir  Joseph  Mawbey  the  son,  Emily y  his 
eldest  daughter,  (who  was  then  an  infant)  became  tenant 
in  tail  of  the  devised  estates ;  she  died  on  the  25th  of 
March  1819,  without  having  been  married,  and  before 
she  attained  the  age  of  twenty-one  years.  Upon  her 
death,  her  sister  Anna  Maria  Mawbey  became  tenant  in 
tail  of  the  said  estates ;  she  intermarried  with  John  Ivatt 
Brisco  on  the  25th  of  September  1819,  and  attained  her 
age  of  twenty-one  years  on  the  26th  of  March  1822. 


Subsequently  to  the  order  of  the  10th  of  August  1806, 
oilier  sales  were  made  under  the  aforesaid  act  of  parlia- 
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ment ;  and  parts  of  the  purchase  monies  arising  therefrom  1823. 
were  received  by  the  said  Sir  Joseph  Mawbey  the  son,  in 

his  lifetime,   and  by  the  said  Lady  Mawbey  after  his  v. 

decease.  Mawubt. 

The  original  cause  was  revived  after  the  death  of  Sir 
Joseph  Mawbey  the  son,  and  by  a  decretal  order,  dated 
the  12th  of  March  1821^  it  was  amongst  other  things 
ordered,  that  the  Master  should  enquire  and  state  to  the 
Court,  what  was  due  to  Lady  Mawbey,  the  executrix  of 
the  said  Sir  Joseph  Mawbey  the  son,  in  respect  of  interest 
paid  by  her,  or  the  said  Sir  Joseph  Mawbey  the  son,  on 
any  of  the  debts  of  the  said  Sir  Joseph  Mawbey  the 
elder,  or  in  discharge  of  the  principal  of  such  debts ;  and 
it  was  ordered,  that  the  said  Lady  Mawbey  should  be  at 
liberty  to  retain  the  purchase  monies  received  by  her,  and 
by  the  said  Sir  Joseph  Mawbey  the  son  as  aforesaid,  in 
part  satisfaction  of  what  the  Master  should  find  due  to 
her  from  the  estate  of  the  said  Sir  Joseph  Mawbey  the 
&ther,  and  that  she  should  be  admitted  a  creditoir  on  the 
estate  of  the  said  Sir  Joseph  Mawbey  the  father,  for  so 
much  as  the  said  Master  should  find  to  be  due  to  her; 
and  it  was  further  ordered,  that  so  much  of  the  estates 
comprised  in  the  said  act  of  parliament,  as  would  be  suffi- 
cient to  raise  what  should  be  found  due  to  Lady  Mawbey ^ 
should  be  sold,  pursuant  to  the  said  act. 

The  Master  made  his  report,  in  pursuance  of  the  said 
decretal  order,  on  the  1st  of  June  1821 ;  and  the  report 
was  absolutely  confirmed  by  an  order  dated  the  3d  of 
the  same  month  of  June. 

The  cause  now  came  on  upon  a  petition  of  re-hearings 
presented  by  the  said  John  Ivatt  Brisco  and  Anna  Maria 
his  wife;  the  petition  stated,  that  the  petitioners  were 
advised^  that  the  said  Sir  Joseph  Mawbey  the  son^  as 
tenant  for  life  of  the  said  eBtatel^  was  bound  dufii^  hit 
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life^  and  that  the  said  Emily  Mawbey  his  eldest  daughter^ 
as  tenant  in  tail  of  the  said  estates^  was  bound  during  her 
life,  to  pay  and  keep  down  the  interest  of  the  debts  of 
the  said  Sir  Joseph  Mawbey  the  father,  which  by  his  will 
were  charged  upon  the  said  estates  and  premises;  and 
that  therefore  so  much  of  the  said  order  of  the  10th  of 
Atigust  1808,  as  directed  that  the  Master  should  enquire 
and  state  to  the  Court  what  was  due  to  Sir  Joseph  Maw^ 
bey  the  son,  in  respect  of  interest  paid  by  him  on  any  of 
the  said  testator's  debts  was  erroneous,  and  that  so  much 
>of  the  said  decretal  order  of  the  12th  of  March  1821,  ad 
directed  that  the  Eaid  Master  should  enquire  and  state  to 
the  Court  what  was  due  to  Lady  Mawbey  in  respect  of 
interest  paid  by  her,  or  by  the  said  Sir  Joseph  Mawbey 
the  son,  on  any  of  the  debts  of  the  said  Sir  Joseph  Mmv- 
bey  the  father,  was  in  like  manner  erroneous. 


The  petition  then  proceeded  to  state,  that  it  appeared 
by  the  Master's  report  of  the  1st  of  June  1821,  that  Lady 
Mawbey  had  been  admitted  a  creditor  for  6850/.  in  respect 
of  interest  upon  the  debts  of  the  said  Sir  Joseph  Mawbey 
the  father,  paid  by  the  said  Sir  Joseph  Mawbey  the  son, 
or  by  her  the  said  Lady  Mawbey  after  his  decease,  and 
insisted,  that  the  said  sum  of  6850/.  ought  to  have  been 
{laid  out  of  the  rents  and  profits  of  the  said  estates,  re- 
ceived by  or  on  the  behalf  of  the  said  Sir  Joseph  Mawbey 
the  son,  during  his  life,  and  of  the  said  Emily  Matvbey 
after  his  death,  and  ought  not  to  be  charged  upon,  or  to 
be  raised  by  sale  of  the  said  estates. 


The  petition  therefore  prayed,  that  the  order  of  the  3d 
of  June  1821,  confirming  the  Master's  said  report  might 
be  discharged ;  and  that  the  cause  might  be  reheard,  as  to 
so  much  of  the  decrees  of  the  10th  of  Augtist  1806,  and 
the  12th  of  March  1821,  as  was  thereinbefore  com- 
plained of,  and  as  to  the  allowance  to  Lady  Mawbey  foi 
interest  paid  or  accrued  upon  the  debts  of  SvtJos^h 
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Mawhey  the  father^  at  any  time*  before  the  death  of  the  1B2S; 

said  Emily  Mawbey  ;  and  that  the  Master  might  be  di-  ^'•^^v^ 
rected  to  review  his  report  of  the  1st  of  June  1821  as  to  9. 

such  allowance  of  interest,  {a)  Mawbit. 

Mr.  Sugden  and  Mr.  Bickersteth  for  the  petitioners. 

Mr.  jigar  and  Mr.  Moore  for  Lady  Mawbey. 

The  Master  of  the  Rollsy  after  recapitulating  the  facts 
of  the  case,  and  observing,  that  the  will  of  Sir  Joseph 
Mawbey  the  father  was  imperfectly  set  out  in  the  plead- 
ings, and  that  it  contained  a  recital  of  a  settlement,  by 
which  it  appeared,  that  Sir  Josej)h  Mawbey  the  son  had  ^ 

considerable  other  property,  besides  the  estates  which 
formed  the  subject  of  the  suit,  proceeded  in  the  following 
manner. 

This  cause  has  been  reheard  by  the  consent  of  the 
parties,  for  the  sake  of  obtaining  the  opinion  of  the  Court, 
as  to  the  principle  upon  which  the  accounts  should  be 
taken.  The  petitioners  contend,  that  Sir  Joseph  Mawbey 
the  son,  as  tenant  for  life,  and  his  eldest  daughter,  as 
tenant  in  tail,  were  respectively  bound  to  keep  down  the 
interest  of  the  debts.  The  questions  therefore  affect, 
first,  the  tenant  for  life,  secondly,  the  tenant  in  tail. 

First,  With  respect  to  Sir  Joseph  Mawbey  the  son,  te- 
nant for  life ;  it  is  not  contended,  that  if  he  had  paid  the 
principal  of  tlie  debts,  he  would  not  have  been  a  creditor 
on  the  est&te  pro  tanio  ;  but  it  is  said,  that  in  paying  the 
interest,  he  only  did  what  he  was  bound  to  do,  and 
therefore  had  no  claim  to  charge  the  estate  for  the  in- 


(«)  There  was  no  representa-      undertaking  to  take  oot  admi- 
tive  of  Emily  Mawb^  before  the     nistration  to  her  the  causo  was^ 
Gouft,  bat  upon  Lady  Ifov^'s     permitted  to  proceed.' 
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182?.         terest  which  he  so  paid.    One  thing  is  quite  clear^  that  as 
between  the  tenant  for  life  and  the  creditors  there  could 
be  no  question ;  the  creditors  might  take  the  whole  of  the 
Hawbey.        rents  and  profits  5  whatever  right  the  tenant  for  life  has  to 
any  part  of  them,  arises  from  the  equity  subsisting  be- 
tween him  and  the  remainder-man.     The  principle    is 
clear,  the  tenant  for  life  is  bound  to  keep  down   the  in- 
terest of  the  debts,  beyond  that,  as  between  him  and  the 
remainder-man,    he  is  bound  to   do  nothing;  and  after 
paying  the  creditors  the  interest  of  their  debts,  he  may 
put  the  surplus  of  the   rents   and  profits  into  his   own 
pocket.     It  would  be  quite  idle,  at  this  time  of  day,  to 
citie  authorities  in  support  of  that  principle ;  it  is  takea 
for  granted  in  all  the  cases,  from  Lord  Hardwicke  down 
to  the  present  time.     Revel  v.  TFatkinson,  {a)  Tracy  v. 
Hereford^  {b)  Lord  Penrhyn  v.  Hughes,  (c)   Bertie  v. 
Lord  Abingdon,  (rf)     Generally  speaking  therefore,  it  ia 
Tenant  for  life  is  perfectly  clear,  that  the  tenant  for  life  is  bound  to  keep 
down  the  interest  ^^^'^  ^^®  interest;    it  has  been    attempted  however  to 
of  debts,  but        distinguish  this  case  by  two  circumstances ;  First  it  is 
being  an  heir  at     said,  that  Sir  J.  Mawbey  the  son  was  not  bare  tenant  for 

Jawnoto    er-      jj£     but  having  the  ultimate  remainder  in  fee,  and  con- 
wise  provided  , 
for,  is,  as  against  renting  to  the  act  of  Parliament,  he  was  entitled  to  favour. 

the  remainder-      The  answer  to  that  argument  is,  that  his  idtimate  remain- 
man,  entitled  to    dgj  i^i  feg  ^^g  ^orth  nothing  5  the  estate  was  given  to  so 

maintenances  •  i«  •        •<■      1         <■        1  • 

many  intermediate  persons  m  tail,  that  the  ultimate  re- 
mainder could  add  no  value  to  his  life  estate.  The  second 
ground  upon  which  it  has  been  argued  that  Sir  Joseph 
Mawbey  the  son  was  entitled  to  favour  is,  that  being  the 
eldest  son,  he  was  entitled  to  maintenance  as  against  the 
remainder-man ;  it  is  perfectly  clear,  that  the  heir  at  law, 
not  otherwise  provided  for,  is,  as  against  the  remainder- 
man, entitled  to  a  provision ;  but  it  is'  not  stated  in  any 
part  of  the  pleadings,  that  Sir  Joseph  Mawbey  the  son 
was  unprovided  for,  nor  is  there  the  least  shadow  of  a 

(a)  1  Yes.  93.  (e)  5  Yes.  99. 

(h)  %  Bro.  1S9.  {fi  8  Meriv.  560. 
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ground  even  for  an  inquiry  as  to  that  point.    These  two  1823. 

grounds  then  failing,  this  is  no  more  than  the  ordinary 

case  of  tenant  for  life,  bound  to  keep  down  the  interest, 

and  the  decree  complained  of  is  so  far  erroneous.  Mawbey. 

The  second  question  respects  a  smaller  sum^  but  is  a 
question  of  more  difficulty ;  Emily  Mawbey ,  the  eldest 
daughter  of  Sir  Joseph  Mawbey ^  succeeded  to  him^  and 
enjoyed  the  estates  for  two  years,  during  all  which  time 
she  was  an  infant.  The  question  is,  whether  she  was 
bound  to  keep  down  the  interest  of  the  debts.  It  is 
of  great  importance  to  settle  the  pointy  as  it  is  one  which 
may  frequently  arise ;  there  is  an  opposition  of  great  au- 
thorities on  the  subject;  of  L#ord  Talbot  in  1734,  and 
Lord  Hardwicke  in  1742,  but  after  carefully  looking  at 
the  case,  I  have  satisfied  my  own  mind  that  there  can 
be  no  doubt. 

First  as  to  the  principle.  The  ground  why  an  adult 
tenant  in  tail  is  not  bound  to  keep  down  the  interest  of 
debts  is,  because  he  is  in  fact  the  owner  of  the  estate^ 
and  ihe  remainder-man  is  at  his  mercy.  Against  an  adult 
tenant  in  tail  therefore,  the  remainder  man  has  no  equity^ 
The  question  is  only  as  to  an  infant  tenant  in  tail.  Now 
as  to  the  power  of  an  infant  tenant  in  tail  to  suffer  a  re- 
covery, it  has  been  said,  that  he  may  obtain  a  privy  seal  ta 
enable  liim  to  do  so;  as  a  matter  of  curiosity  I  have  looked 
into  this  subject ;  it  is  a  singular  mode  of  application  to  the 
King,  for  a  recommendation  to  the  Judges  of  the  Court  of 
Common  Pleas,  to  permit  the  infant  to  suffer  a  recovery ; 
yet  it  is  laid  down,  that  it  is  at  the  discretion  of  the 
Judges  whether  they  will  permit  it;  and  it  is  a  question 
whether  such  a  recovery  is  not  reversible  in  error.  In  2r 
Salk.  567.  Sir  J.  St.  Albans'  case,  several  precedents 
were  cited ;  but  the  Judges  disallowed  the  privy  seal,  {a) 

(a)  See  1  Ld.  Rayni.   1 13.    Ld.  Newport  v.  Sir  Henry  MUdmej^, 

Cro.  Car.  307. 

1 


176  CASES  IN  CHANCERY. 

1823.  That  is  the  latest  authority  on  the  subject,  and  in  Mr# 

Cruise's  Digest  (a)  it  is  stated,  that  the  practice  of  privy 
r.  seals  is  now  disused,  and  that  private  acts  of  parliament 

Mawbbt.  j^j.g  universally  substituted  in  their  stead.  (A)  If  therefore 
the  principle  is,  that  an  adult  tenant  in  tail  is  favoured, 
because  he  can  make  the  estate  his  own,  an  infant  tenant 
in  tail  cannot  be  put  upon  the  same  footing,  because  he 
cannot  make  the  estate  his  own. 

Next  with  respect  to  authorities ;  they  arc  directly  to 
the  contrary ;  the  first  indeed  is  primd  facie  in  favour  of 
the  infant :  it  is  that  of  Chaplin  v.  Chajdin  (c)  by  Lord 
Talbot,  The  expressions  of  Lord  Talbot  are  general,  nor 
does  he  advert  to  the  distinction  between  adults  and  in- 
fants tenants  in  tail,  but  it  was  the  case  of  an  infant. 
Opposed  however  to  that  case  is  another  by  Lord  Hard- 
wickey  which  is  exactly  in  point ;  Sergisofi  v.  Sealey  (d) 
has  always  been  considered  a  leading  case  on  the  subject, 
and  as  forming  the  rule  upon  which  the  Court  is  to  pro- 
ceed ;  there  are  a  diversity  of  reports  of  that  case ;  the 
report  in  Atkyns  is  deficient  in  dates  and  circumstances, 
which  have  been  supplied  in  a  great  measure  by  Mr. 
Sanders  from  the  Registrar's  books.  I  thought  however 
that  it  would  be  a  satisfaction  to  the  bar  to  ascertain  the 
correctness  of  that  case  from  the  notes  of  Lord  Hani- 
wicke.  I  therefore  applied  to  the  present  Lord  Hard- 
wickcj  and  although  I  have  not  been  able  to  obtain  any 
note  by  Lord  Hardtvicke  himself,  I  have  been  favoured 
by  bis  family  with  two  MSS.  reports  of  the  case.  I  have 
compared  these  reports  with  Mr.  Sanders'  extracts  Arom 
the  Registrar's  book,  and  find  that  they  correspond  nearly 
as  to  dates,  and  exactly  as  to  family.  In  one  thing  all 
the  reports  concur,  namely,  that  Lord   Hardwicke  did 

(a)  Vol.  y.  432,  law  of  the  land.  See  Doe  v.  Raw- 

(b)  That  the  practice  of  privy  ding,  2  B.  and  A.  441. 
seals,  although  disused,  is  still  (c)  3  P.  Wnos.  2i0. 
to  be  considered  as  part  of  the  (d)  2  Atk.  416. 
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apply  the  rents  and  profits  to  keep  down  the  interest.  1829. 

This  case,  and  that  of  Chaplin  v.  Chaplin^  are  mentioned 
in  several  cases.  In  Amesbury  v.  Browfij  (a)  though  on  a 
different  question.  Lord  Hardwicke  adverts  to  both  these  ^^ 
cases ;  after  mentioning  the  case  of  Sergison  v.  Cruise, 
which  is  the  same  case  as  Sergison  v.  Sealey,  he  adds, 
"  Chaplin  v.  Chaplin  is  said  to  be  determined  diflferently ; 
but  I  do  not  kpow  whether  they  agree  in  circumstances, 
which  may  make  a  difference."  So  that  he  does  not  seem 
to  think  that  his  own  decision  was  at  all  broken  in  upon.  In 
Janes  v.  Morgan  {b)  the  general  doctrine  as  laid  down  by 
Lord  Hardwicke  is  recognized  by  Lord  Thurlotv,  and  in 
fFare  v.  Polhill  {c)  Lord  Eldon  states  the  rule  in  the  same 
way.  In  Bertie  v.  Lord  Abingdon  {d)  it  is  well  known  that 
th^  question  arose  between  the  real  and  personal  represen- 
tatives between  whom  there  could  be  no  equity,  but  the 
Master  of  the  Rolls  says,  "  there  could  be  no  question 
as  to  the  obligation  of  an  infant  tenant  in  tail  to  keep 
down  the  interest  as  against  the  remainder-man.'^ 

Under  this  review  of  the  subject,  the  case  of  Sergi- 
son V.  Sealey  has  not  been  shaken,  and  therefore  must 
govern  this.  Lord  Hardwicke  in  adverting  to  the  case  of 
Chaplin  V.  Chaplin  said  there  might  be  a  difference  of 
circumstances ;  I  think  there  is,  though  a  very  slight  one. 
The  infant  tenant  id  tail,  having  suffered  the  interest  to 
&li  into  arrear,  died  just  before  he  came  of  age,  leaving  a 
personal  estate,  and  Lord  Talbot  was  asked  to  order  the 
executors  to  pay  the  arrears  out  of  the  personal  estate. 
Lord  Talbot  refused  to  do  it.  And  in  Sergison  v.  Sealey 
Lord  Hardwicke  said,  that  the  interest  should  not  be 
pud  out  of  the  personal  estate,  but  that  the  rents  and 
profits  were  the  fund  out  of  which  the  guardian  should 
have  pud  the  interest.  If  that  does  not  reconcile  these 
two  cases,  I  think  the  point  is  decided  by  Sergison  v. 

(«)  1  Yes.  479.  (c)  1 1  Ves.  857. 

(f )  1  Bro.  S06.  {d)  S  Meriv.  560. 


ITS 


1823. 


BuROEt 

Mawbby. 


CASES  IN  CHANCERY. 

Seaky.  The  petitioners  have  therefore  made  out  both 
their  grounds.  The  direction  as  to  the  tenant  for  life 
and  his  infant  daughter  were  both  irregular;  and  the  mo- 
ther and  guardian  of  the  daughter  ought  to  have  applied 
the  rents  and  profits^  in  keeping  down  the  interest  of  the 
debts. 


JUajf  6. 


STEVENS  V.  GUPPY. 


Where  the  en-  TV/ITB"  LOVAT  on  the  part  of  the  plaintiff  moved,  ta 

rolment  of  a  de-  ilX  vacate  the  enrolment  of  n the  decree  pronounced  at 

cree  is  ^pained  by  _  . 

surprize  the  ^®  Rolls  in  this  cause,  under  the  following  circumstances^ 

Court  will  vacate  which  appeared  upon  admissions  made  by  the  solicitors  of 

*^  both  parties. 


On  the  30th  of  March  1822  the  decree  was  pronounced, 
and  on  the  6th  of  December  in  the  same  year  the  plaintiff 
presented  a  petition  pf  rehearing;  the  order  for  renear- 
ing  was  dated  on  the  following  day,  and  was  entered  with 
the  Registrar  and  served  upon  the  12th  of  December. 
The  decree  was  enrolled  upon  the  10th  of  December.  Pre- 
vious to  the  month  of  December  several  conversations 
had  taken  place  between  the  solicitors  of  the  plaintiff  and 
defendant,  in  which  intimation  had  been  given  of  the 
pluntiff 's  intention  to  appeal  from  the  decree,  and  in  a 
conversation  which  passed  a  few  days  before  the  petition 
of  rehearing  was  presented,  the  solicitor  for  the  plaintiff 
had  informed  the  solicitor  for  the  defendant,  that  the 
petition  was  prepared,  to  which  the  latter  had  answered 
by  desiring  that  no  time  might  be  lost  in  present- 
ing it. 
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The  motion  was  madib  for  the  purpose  of  letting  in  the 
pUuntiff  to  appeal  from  the  decree^  which  was  pronounced 
upon  the  merits. 

Mr.  Lovat  in  support  of  the  motion  argued,  that  where 
the  enrolment  of  a  decree  was  a  surprize  upon  the  oppo- 
site party,  the  Court  would  vacate  it,  and  cited  Kemp  v. 
Squire,  (a)  Anon.  1  Vem.  131; 

Mr.  Romilly  against  the  motion  insisted,  that  the  en- 
rolment of  a  decree  could  only  be  prevented  by  a  caveat 
being  entered,  and  that  even  if  a  case  of  surprize  was 
made  out,  the  Court  would  not  vacate  the  enrolment 
where  the  decree  was  made  upon  the  merits.  Charman 
V.  Charman.  (b) 

The  Lord  Chancellor. 

It  is  not  attempted  to  be  intimated  that  there  is  any 
intention  of  delay  on  the  part  of  the  plaintiff;  I  have  no 
difficulty  in  saying  that  it  is  a  surprize,  if  the  party  enrol- 
ling the  decree  has  said  that,  which  might  lead  the  other 
party  to  believe,  that  the  decree  would  not  be  enrolled. 

The  order  was  made  for  vacating  the  enrolment. 
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Stbtehs 
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(m)  1  Yes.  Seo.  805. 


ifi)  16  Yes.  115. 
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April  29, 

May  6. 


PITT  V.  PITT. 


Feme  sole  makes  TN  the  month  oi  June  1784  the  plaintiff^who  was  then 
a  mortgage,  and  J^  unmarried,  assigned  a  leasehold  house,  to  which  she 
rics  the  mort-  ^^^  entitled  for  the  residue  of  a  term  of  98  years,  ta 
gage  is  then  Henry  Maddock  by  way  of  mortgage  for  securing  the 
IraDsferred, and    sum  of  220/.  and  interest;    in   1797  the  plaintiff  inter- 

SttriSer*"'  °^^^"^^  ^^^*  ^^'^^  ^'^^'  ^"^  '^^  November  1809,  by  an 
and  covenants  to  "^denture  of  that  date,  made  between  Elizabeth  Robinson 
)iay  the  money,  (in  whom  the  mortgage  was  then  vested)  of  the  first  part. 
During  the  co-  j^f^^  p^  ^nd  the  plaintiff  his  wife  of  the  second  part,  and 
band  bv  d  I  *^^''^''  Fullwell  of  the  third  part,  the  mortgaged  premises 
payment  out  of  were  assigned  to  Sarah  Fullwell^  for  the  then  residue  of 
bit  own  property  the  said  term  of  98  years,  subject  to  redemption  on  pay- 
reduces  the  mo-  ^^^^  ^  j^f^^  pi^^  ^^^  ^j^g  plaintiff  his  wife  their  execu- 
ney  due  upon  the  .  * 

mortgage;  by  his  ^^^®  administrators  and  assigns,  to  Sarah  Fullwell  her 

will  he  makes  a  executors  administrators  or  assigns,  of  the  said  sum  of 
disposition  of  the  220/.  and  interest;  it  did  not  appear  by  the  pleadings, 

«.:o--  -I  ^^^  hut  it  was  admitted  at  the  bar,  that  this  indenture  con- 
mises,  and  dies  ' 

in  the  lifetime  of  tained  a  covenant  by  John  Pitt  for  the  repayment  of  the 
bis  wifi|;  upon  a  mortgage  money.     John  Pitt  died  in  October  1820,  and 

lh?daimed' uJ  ^^  ^^^  ^'^^^'  ^^^^  ^"  *^  ^^^^  °^  *^^  ""^"^^^  appointed 
be  entitled  by       ^^  plaintiff  and  John  Pitt  one  of  the  defendants  to  be 

survivorship,  to  his  executors,  and  disposed  of  the  mortgaged  premises, 
redeem  the  mort-  j^^j  Qf  ^^  general  residue  of  his  personal  estate  in  the 
demotion  was  following  terms :  *'  I  give  my  leasehold  house  wherein  I 
decreed  upon  the  reside,  and  all  my  effects  and  personal  estate  whatsoever, 
terms,  that  the      unto  my  wife  during  the  term  of  her  natural  life,  subject  as 

us  and  s  estate    ^         g^^j  house  to  such  sum  of  money  as  shall  be  due  on 
should  stand  m  '^       .  ''  , 

the  place  of  the  ^'^  security  thereof,  and  to  the  rents  and  covenants  con- 
mortgagee,  for  tained  in  the  original  lease  thereof ;  and  after  her  de- 
the  iumi  paid  by  cease,  I  give  my  said  leasehold  house  and  personal  estate 
own  propertv  in  ^  ^  ^^  children,  equally  to  be  divided  between  them.'* 
reduction  of  the  During  the  coverture  several  payments  were  made  by  the 
mortgage  debt 
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husband  out  of  his  own  property  which  efTected  a  consi-  1823. 

derable  reduction  in  the  money  due  upon  the  mortgage.  p 


The  plaintiff,  stating  these  facts,  and  alleging  by  the 
bill  that  17  guineas  only  remained  due  upon  the  mortgage, 
insisted,  that  upon  the  death  of  her  husband  the  leasehold 
preknises  in  question  survived  to  her  as  her  absolute  pro- 
perty, and  prayed,  that  it  might  be  declared  that  she  was 
alone  entitled  to  the  said  leasehold  premises,  or  to  the 
equity  of  redemption  thereof,  and  that  she  might  be  let 
in  to  redeem  the  same  upon  payment  of  what  upon  an 
account  to  be  taken  should  be  found  to  be  due  for  prin- 
cipal and  interest  on  the  mortgage,  and  that  the  said 
leasehold  premises  might  be  re-assigned,  and  the  deeds 
relating  thereto  delivered  up  to  her  accordingly. 

The  defendants  John  Pitt  and  Lucy  Pitt  Sarah  Pitt 
and  Diana  Pitty  the  children  of  the  testator  John  Pitt, 
by  their  answer  submitted,  that  the  testator  having  out  of 
his  own  proper  monies  paid  off  the  whole  of  the  mort- 
gage money,  excepting  the  sum  of  17^*  17^->  the  plaintiff 
did  not  become^  entitled  by  survivorship  to  the  said  lease- 
hold premises,  or  the  equity  of  redemption  thereof^  as  her 
own  absolute  property,  but  only  to  an  estate  for  life 
therein  under  the  will  of  the  said  testator,  and  that  the 
acts  done  by  the  testator  amounted  to  a  reduction  into 
possession  of  the  mortgaged  premises ;  but  in  case  the 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  the  mortgaged  premises  by  way  of  survivorship,  they 
submitted,  that  as  the  children  of  the  testator  they  were 
entitkd  to  stand  in  the  place  of  the  mortgagees  of  the 
premises  for  such  part  of  the  mortgage  money  as  the  tes- 
tator should  be  found  to  have  paid  off. 

The  mortgagees  stated  in  their  answer  that  they  were 
willing  to  be  redeemed,  but  that  they  had  received  a  no- 
tice from  the  children  of  the  testator  alleging^  that  he  had 


V. 

Pitt. 
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18^9.  reduced  the  mortgage  into  possession^  and  was  the  abso* 

^■^^^^"^^       lute  owner  of  it,  and  that  they  had  the  right  to  redeem. 

TlTT 

V. 

PixT.  j^  June  1822  a  decree  was  pronounced,  by  which  it 

was  declared  that  the  plwitiff  was  entitled  to  redeem,  and 
an  account  was  directed.  The  cause  now  came  on  to  be 
reheard  by  the  consent  of  the  parties. 

Mr.  Roupell  for  the  plaintiff. 

As  the  husband  had  the  absolute  interest  in  the  eqnilf 
of  redemption,  subject  only  to  the  wife's  claim  by  sor- 
vivorship,  he  must  be  considered  to  have  paid  off  the  in- 
cumbrance for  the  benefit  of  the  estate;  the  case  is  analo- 
gous to  that  of  a  tenant  in  tail  paying  o£F  an  incimibrance^ 
which  is  an  equivocal  act,  and  the  law  presumes  that  he 
does  so  for  the  benefit  of  the  estate,  till  the  contrary  u 
shewn  by  some  declaration  of  his  intention  to  keep  the 
charge  subsisting. 

Mr.  Norton,  for  the  defendants  the  children  of  the 
testator,  cited  Kirkham  v.  Smith,  (a)  Bagot  ▼.  Oughtimf[h) 
and  Lewis  v.  Nougle.  (c) 

The  Master  of  the  Rolls. 

The  defendants  have  not  persevered  in  resisting  the 
right  of  the  plaintiff  to  redeem,  or  in  insisting,  as  they  £d 
by  the  pleadings^  that  acts  were  done  by  the  husband  in 
his  lifetime  sufficient  io  reduce  this  chattel  into  poi- 
sessicm :  but  they  have  contended,  that  admitting  no  act 
was  done  by  the  husband  sufficient  to  reduce  this  chattel 
into  possession,  there  is  still  an  equity  on  the  part  of  Us 
estate  to  be  reimbursed  the  payments  made  in  his  lifetime 

(«)  1  Yec.  958.  (e)  Ambl.  150. 

(I)  iP^Wns.  t«r. 
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in  reduction  of  the  mortgage  debt.    The  mortgage  money  1823, 

was  reduced  by  advances  made  by  the  husband  out  of  his 
own  property^  and  by  gradual  payments  he  effected  the 
reduction  stated  in  the  pleadings.    Then  comes  the  ques- 
tion— for  what  purpose  did  he  do  this?     Because  in  all  Inallcaseswhera 
ca»e»  where  money  is  paid  off  by  individuals,  not  having  ^/J^'J-Xllf 
an  absolute  permanent  interest  m  the  premises^  the  court  nothaTioff  anab- 
looks  at  the  intention;  for  instance^  where  a  tenant  in  solute permanenl 
tail  pays  off  an  inciunbrance,  prhna  facie  he  is  considered  iaicrest  in  the 
u  disencumbering  the  estate,  but  still  the  court  thinks  F®™'^»     ® 
ktelf  at  liberty  to  look  at  the  intention.     In  Kirkham  v.  \^q  intentioQ. 
Smith  the  tenant  in  tail  had  paid  off  a  charge  upon  the 
estate  amounting  to  5800/.  3  he  had  taken  no  assignment 
of  the  debt,  and  there  was  nothing  distinctly  to  shew  any 
intention  on  his  part  to  keep  alive  the  charge,  and  yet, 
he  having  considered  the  estate  as  his  own,  the  Court    , 
took  upon  itself  to  say  he  ought  to  be  reimbursed ;  that 
is  a  strong  case  to  shew  what  is  the  criterion  of  the  in- 
tention.    In  this  case  consider  the  situation  of  the  hus- 
band :  he  had  not  the  absolute  interest  in  the  property, 
he  was  not  sure  that  it  would  become  his  own,  but  it  may 
fidrly  be  inferred  from  his  will  that  he  had  persuaded  him- 
self that  it  was  his  own ;   his  will  leads  one  strongly  to 
believe,  that  there  was  an  impression  upon  his  mind,  that  # 

be  had  done  sufficient  to  render  thb,  which  was  once  the 
chattel  of  his  wife,  his  own ;  if  he  had  survived  he  would 
have  had  it  absolutely,  but  he  dying  in  the  lifetime  of  his  ■ 
wife  she  became  entitled ;  the  question  is — ^what  under 
these  circumstances  is  the  true  equity  ?  It  is  said  that 
by  the  marriage  the  wife's  debt  was  transferred  to  the 
husband,  and  in  the  next  place,  that  he  has  by  covenant 
imposed  upon  himself  the  obligation  to  pay ;  with  respect  - 
to  the  last  point,  the  case  of  Bc^ot  v.  Oughtcn  shews 
that  the  covenant  to  pay  is  not  decisive;  that  case  is  not 
exactly  similar  to  the  present,  because  there  the  question 
was, — ^whether  payment  of  the  mortgage  money  out  of 
the  husband's  assets  could  be  compelled^  bere  the  party  is 
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filing  a  bill  to  redeem,  and  it  is  insisted,  that  coming  to 
redeem  she  ought  to  do  equity,  and  consider  what  her 
original  right  was,  and  that  it  was  by  her  husband's  acts 
that  this  mortgage  money  was  reduced.  I  have  not  been 
able  to  find  any  direct  case  in  point,  but  upon  the  general 
principle  which  I  have  stated,  I  think  there  is  sufficient  to 
authorise  the  Court  to  say,  that  this  family  should  be  per- 
mitted to  have  the  benefit  of  the  sum  which  the  husband 
has  paid  out  of  his  own  estate,  and  that  the  redemption 
ought  to  be  upon  the  terms,  that  the  family  be  permitted 
to  stand  in  the  place  of  the  mortgagee,  for  the  amount  in 
which  the  husband  has  reduced  the  debt. 


1822. 
November  80. 

1823. 
Jmnuary  S3, 

A  defendant  who 
has  put  in  three 
iosufficient  an- 
swers, and  U  in 


FARQUHARSON  v.  BALFOUR. 

THE  bill  in  this  cause  prayed,  that  the  plaintiff  might 
be  let  in  to  redeem  certain  plantations  and  estates 
in  the  West  Indies,  of  which  it  was  represented  that  the 
custody  fbr  want  defendant  had  been  for  a  long  time  in  possession  as  mort- 
of  a  fourth,  is  gagee,  and  it  called  for  a  discovery  of  the  deeds  accounts 
discharre  irome-  ^^^^^  ^^  account  invoices  bills  of  lading  plantation-books 
diately  on  filing  letters  notes  memorandums  papers  and  writings,  relating 
the  fourth  to  the  mortgaged  premises,  and  the  crops  and  produce 

*°Af^'  f  Hi  *^^^^^fj  *°^  ^®  consignments  made  therefrom,  and  re- 
answer,  reported  quired  the  defendant  to  set  forth,  whether  he  had  the 
insufficient,  it  is  same  then,  and  if  not  then,  whether  he  had  the  same 

defendant  shall     custody  or  power. 

be  eumined  upon  interrogatories  and  stand  committed. 

The  interrogatories  are  to  be  settled  by  the  Master,  and  must  go  directly  to  the 
points  to  which  the  exceptions  are  sustained. 

The  defendant,  instead  of  putting  in  a  written  examination  to  the  interrogatoriob 
ii  lo  bo  eoDuniAed  penonallj  upon  them  by  the  Master. 
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The  defendant  by  his  first  answer  stated^  that  by  ihden-  1823. 

tures  of  lease  and  release^  dated  respectively  the  5th  and  ^^^V"^/ 
6th  ofjfyril  1799,  he  conveyed  the  plantations  and  estates  ^^»«^^^^»»®" 
in  question,  to  the  plaintiff  and  his  then  partners  in  trade,  Balfoub. 
in  consideration  of  120,000/.,  payable  by  several  instal- 
ments, and  that  by  other  indentures  of  lease  and  release, 
dated  respectively  the  9th  and  10th  of  the  same  month  of 
Aprily  the  said  plaintiff  and  his  partners,  reconveyed  the 
same  plantations  and  estates  to  him  the  defendant  in  fee, 
by  way  of  mortgage  for  securing  the  due  payment  of  the 
said  several  instalments.  The  defendant  further  stated, 
that  the  plaintiff  and  his  partners  paid  the  first  instal- 
ment of  the  purchase  money^  but  that  not  finding  it  con* 
venient  to  pay  the  remaining  instalments,  they  entered 
into  an  agreement  with  the  defendant,  by  which  it  was 
provided,  that  he  should  take  back  the  plantations  and 
estates,  repaying  to  the  plaintiff  and  bis  partners  the 
money  which  they  had  expended  thereon,  and  refunding 
the  instalment  of  the  purchase  money  which  had  been 
paid;  and  the  defendant  stated,  that  in  pursuance  of  the 
■aid  agreement,  the  ssdd  plantations  and  estates  were,  by 
indentures  of  lease  dnd  release,  dated  respectively  the  23d 
and  24th  of  Mcty  1800,  absolutely  reconveyed  to  him  the 
defendant  in  fee.  After  farther  stating,  that  the  amount  of 
the  monies  to  be  paid  by  him  to  the  plaintiff  and  his  part- 
ners, and  the  adjustment  and  settlement  of  the  accounts 
between  them,  was  ultimately  referred  to  the  decision  of 
aibitrators,  and  that  he  had  long  since  ptdd  the  sum 
awarded  to  be  due  from  him  to  the  plaintiff  and  his  part- 
ners ;  the  defendant  insisted,  that  he  ought  to  be  con- 
sidered as  the  absolute  owner  of  the  said  plantations  and 
estates,  and  that  he  was  not  bound,  and  ought  not  to  be 
compelled,  to  set  forth  or  produce  any  account  of  the 
proceeds  profits  or  produce  thereof,  or  any  of  the  deeds 
papers  or  writings  relating  thereto. 

Eacceptions  were  taken  to  thid  answer,  upon  the  ground 
Vol.  I.  O 
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that  the  defendant  had  not  fully  answered  the  interroga- 
tories contained  in  the  bill  as  to  the  deeds  acconnts  &c. ; 
the  exceptions  were  allowed  by  the  Master^  and  exceptions 
taken  by  the  defendant  to  the  Master's  report  were  over- 
ruled by  the  Court. 

The  defendant  then  put  in  a  second  answer^  in  whicli 
he  again  submitted  to  the  Court,  that  he  was  not  bound  to 
give  the  information  required  by  the  bill,  and  by  the  ex- 
ceptions to  the  first  answer ;  the  second  answer  was  re- 
ferred back  to  the  Master  upon  the  old  exceptions,  which^ 
after  having  been  allowed  by  the  Master,  were  submitted 
to  by  the  defendant. 

A  third  answer  was  then  put  in  by  the  defendant,  in 
which  he  admitted,  that  he  had  in  his  possession  custody 
or  power  divers  plantation-accounts  letter-books  letters 
notes  memoranda  papers  and  writings,  relating  to  the 
plantations  crops  produce  and  consignments  in  the  biU 
mentioned^  the  particulars  of  which  he  set  forth  in  a  sche- 
dule annexed  to  the  answer.  The  defendant  further 
stated,  that  he  believed,  that  a  great  number  of  books  of 
account  accounts  invoices  bills  of  lading  plantation-books 
letters  notes  memoranda  papers  and  writings,  relating  in 
the  whole  or  in  part  to  the  said  plantations  crops  produce 
and  consignments,  were  then  in  the  island  of  Tobago  in 
the  West  Indies,  but  he  did  not  state,  whether  the  last 
mentioned  documents  were  or  were  not,  or  had  or  had 
not  been,  in  his  possession  custody  or  power,  and  he  also 
omitted  to  state,  when  certain  other  deeds  and  papers, 
which  were  impliedly  admitted  to  have  been  in  his  pos- 
session custody  or  power,  were  last  in  his  possession 
custody  or  power. 

The  third  answer  having  been  referred  for  insufficiency, 
upon  the  exceptions  taken  to  the  first  answer,  was  re- 
ported insufficient;    and  the  defendant  was  then  taken 
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into  custody  upon  an  attachment  for  want  of  an  answer  ; 
he  then  put  in  a  fourth  answer,  in  which  he  again  omitted 
to  state,  when  last  he  had  possession  of  certain  title  deeds, 
admitted  to  have  been  formerly  in  his  possession  ;  and  in 
another  part  of  the  fourth  answer  he  denied,  that  the  West 
India  papers,  mentioned  in  his  former  answer,  which  he 
admitted  were  belonging  to  him,  were  in  his  possession 
custody  or  power,  because  they  were  then  coming  over 
to  this  country. 


1823. 


FARQUHARSO!f 
V, 

-Balfour. 


Immediately  upon  the  fourth  answer  being  filed,  Mr. 
E.  R.  Daniel  moved,  before  the  Ftce- Chancellor ^  tliat  the 
defendant  might  be  discharged  out  of  custody.  The  mo- 
tion was  not  made  upon  notice,  but  it  was  opposed,  on  be- 
hiJf  of  the  plaintiff,  by  Mr.  Agar,  upon  the  authority  of 
an  order  of  Court  of  the  30th  of  April  1700,  (a)  which 
provides,  that  from  thenceforth  no  plaintiff  shall  be  put  to 
prosecute  a  defendant  for  a  fourth  answer,  but  that  after 
a  third  answer  reported  insufficient,  every  defendant  shall 
be  examined  upon  interrogatories  to  the  points  reported 
insufficient,  and  shall  stand  committed  till  he  has  fully 
answered  the  interrogatories.  By  the  desire  of  the  Vice- 
Chancellor^  the  motion  was  mentioned  to  the  Lord  Chan- 
cellory when  his  Lordship  observed,  that  if  the  order  ren- 
dering the  third  insufficient  answer  as  penal  as  the  fourth 
liad  never  been  acted  upon,  it  could  not  at  the  distance  of 
one  hundred  and  twenty  years,  be  put  in  force.  Upon 
this  intimation  of  the  Ltord  Chancellor's  opinion,  the 
Pice- Chancellor  made  the  order  for  the  discharge  of  the 
defendant.  (£) 


The  fourth  answer  was  tli^n  referred  for  insufficiency 
upon  the  original  exceptions,  and  the  Master  reported  it 
to  be  insufficient.  The  plaintiff  then  obtained  the  usual 
ord<ir,  that  the  defendant  should  be  examined  upon  inter- 
Togatories,  and  should  stand  committed ;  which  was  in 

'  («)'Beani.  Ord.  Chm.  317.  {b)  \  Sim.  and  Stu.  19. 

02 
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the  following  terms, — ^^  Forasmuch  as  this  Court  wiw 
this  present  day  informed  by  Mr.  Parker,  of  Counsel  for 
the  plaintiff,  that  the  fourth  answer  of  the  defendant  John 
Balfour  hath  been  reported  insufficient,  by  Mr.  Cos,  one 
of  the  Masters  of  this  Court,  as  by  the  Master's  repprt, 
dated  this  day,  now  produced,  appears ;  It  is  therefore 
ordered,  that  the  said  defendant  John  Balfour  be  ex- 
amined upon  interrogatories  before  the  said  Master,  to  tbe 
points  wherein  the  said  defendant's  answer  is  reported 
insufficient,  and  that  he  do  stand  committed  to  his  Ma- 
jesty's prison  of  the  Fleet  until  he  shall  perfectly  awwer 
the  said  interrogatories,  and  this  Court  make  other  order 
to  the  contrary. 


Before  the  defendant  could  be  taken  into  custody,  ex* 
ceptions  were  taken  on  his  part  to  the  Master's  report  of 
the  insufficiency  of  the  fourth  answer,  and  a  motion  was 
made  on  his  behalf  \  that  the  plaintiff  might  be  restrained 
from  re-issuing  or  otherwise  enforcing  any  process  of  con- 
tempt against  him,  until  after  the  exceptions  to  the  Mas- 
ter's report  should  have  been  heard. 


Mr.  Hart  and  Mr.  J5.  R.  Daniel  for  the  motion. 

Mr.  jigar  and  Mr.  Parker  against  it  insisted^  that 
whilst  the  defendant  was  in  contempt,  and  w^  keeping 
out  of  the  way  to  avoid  process,  the  Court  ought  not  to 
entertain  the  motion,  but  that  the  defendant  ought  at  Ijsast 
to  place  himself  in  such  a  situation,  as  to  be  amenable  to 
process,  if  the  Court  thought  fit  not  to  discont^ue  \%f 

The  Lord  Chancbllor, 


Exceptions  to  If  the  defendant  will  render  himself  amenable  to  the 

the  Master's  i e-  process  of  the  Court,  I  will  hear  the  exceptions  imme- 

ficieucY  of  a  diately,  but  otherwise  I  wiD  not  discontinue  the  process 

fourth  answer,  ^uitil  the  exceptions  are  heard.    On  the  fourth  fMi0wer 
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hang  reported  insufficient^  the  Court  gives  credit  to  the         1823. 
Master's  report,  and  it  is  a  motion  of  course  that  the  de- 
fendant sliall  be  examined  upon  interrogatories,  and  stand  ^, 
committed*    The  order  of  the  Court,  that  the  defendant       Balfour. 
shall  be  examined  upon  interrogatories,  is  good  for  no-  j^^^  imme- 
tfaing,  (if  it  turns  out  that  the  Master's  report  is  right)  diately,  upon  the 
unless  the  defendant  is  in  such  a  situation,  as  that  the  terms  of  the  de- 
plaintifF  may  put  in  execution  the  process  of  the  Court  [^"''^"^11?*^^" 
against  Um,  if  the  Court  thinks  that  it  ought  to  be  en-  amenable  to 
forced*                                                                                     process. 

The  motion  having  been  refused,  the  defendant  ren- 
dered himself  amenable  to  process,  by  appearing  upon  the 
floor  of  the  Court,  and  the  exceptions  were  then  brought 
on  for  argument. 

Mr.  Hart  and  Mr.  E^  IL  Daniel  in  support  of  the  ex- 
ceptions. 

Mr.  jigar  and  Mr.  Parker  against  them. 

In  the  course  of  the  judgment  upon  the  exceptions, 
Ae  following  observations  were  made  by 

The  Lord  Chancellor.  Fek.  s. 

In  forming  my  judgment  upon  these  exceptions,  I  have 
thought  it  my  duty  to  inform  mj^lf  of  the  contents  of 
the  forst  and  second  answers,  witli  a  view  to  see,  whether 
the  contents  of  those  answers,  being  coupled  with  the 
contents  of  tiie  third  and  fourth  answers,  the  biU  upon 
the  whole  is  so  perfectly  answered,  as  ought  to  be  consi- 
dered satisfactory;  because  I  take  it  for  granted,  that  a  Sufficiency  of  a 
party  who  has  put  in  a  fourth  answer,  has  a  right  to  say,  fourth  sntwor  to 
he  wiH  have  the  Court  decide  whether  that  fourth  answer  *>«  «^«^ed  »Pon. 

not  by  lookmg 
IS  sufficient,  not  by  looking  at  the  fourth  answer  only,  ^^  ^he  fourth  an- 

but  by  looking  at  the  fourth  answer,  connected  and  taken  swer  only,  but 
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1893.-        with  the  three  preceding  answers.    In  iMs  case  I  bdiere- 

I  may  lay  aside  both  the  first  and  second  answers^  because. 

t;.  I  apprehend  they  do  not  even  affect  to  give  any  answer 

Balfoub.       at  all  to  the  interrogatories  out  of  which  the  exceptionB. 

^  ted  and  '  ^^^-    ^^^  question  therefore  is  to  be  considered  with: 

tak^o  with  the     respect  to  the  third  and  fourth  answers  only.  The  defendant 

three  preceding    by  his  third  answer  admits^  that  he  has  in  his  possessioiii 

answers.  -    c^g^Qdy  qj.  power,  a  number  of  accoimts  letter-books  &c«, 

the  particulars  of  which  he  has  set  forth  in  a  schedule  to* 
the  answer;  and  he  goes  on  to  state,  that  he  believes  a 
number  of  books  of  accounts  &c.  are  in  the  Island  of 
Tobago,  or  elsewhere  in  the  fFest  Indies,  but  he  does  not 
state,  whether  the  last-mentioned  books  of  account  &c. 
are  in  his  possession  custody  or  power.  The  omission  is 
extremely  material,  for  if  the  defendant  had  admitted  the' 
books  &c.  in  the  ff^est  Indies,  to  be  in  his  possession 
custody  or  power,  the  plaintiff  might  have  made  a  mo- 
tion, calling  upon  the  Court  to  order  the  defendant -to 
produce  all  the  accounts  books  &c.,  as  well  those  men- 

Where  a  defend-  ^-i^ned  in  the  schedule,  as  those  in  the  fFest  Indies,  and 
ant  admits  books    .     /-,       ^  1 1  i  ,  ,  .  ,. 

in  the  FFat  In-    ^"^  t/ourt  would  have  done  so,  at  the  same  time  making 

diet^  to  be  in  his  this  distinction,  namely,  it  would  have  ordered  those  in 

possession  cus-     the  schedule  to  be  produced  forthvrfth,  but  with  respect 

o  y  or  po^er»     ^.q  those  in  the  fFest  Indies^  it  would  never  have  done  so 
the  Court  will  ^  ' 

order  him  to  absurd  a  thing  as  to  call  for  them  immediately,  but  would 
bring  them  here  have  ordered  the  defendant  to  bring  them  here  within  a 
within  a  reason-  reasonable  time,  and  if  he  had  not  got  them  here  within 
they  are  not  ^  reasonable  time,  would  have  considered  it  the  same,  as  if 
brought,  will  he  had  had  them  here  in  the  first  instance,  and  had  refused 
consider  it  the  to  produce  them,  (a)  So  that  the  third  answer,  even  so 
same  as  i  e  a  £^  ^^  ^j^j^  passage  goes,  was  clearly  insufficient.  TTie 
first  instance  and  ^^^  Chancellor  then  observed  upon  other  passages^  in 
refused  to  pro-  which  he  considered  both  the  third  and  fourth  answers  to 
duce  them.  ^^  insufficient,  and  concluded  by  remarking,  that  there 

was  a  material  passage  in  the  last  answer,  in  which  the 

(<i). Freeman  v,  Fairlie,  3  Meriv.  44. 
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defendant  stated,  that  he  had  not  the  fFe$t  India  papers  1823. 

writings  &c.  in  his  possession  custody  or  power,  because       ^^^v^^ 
they  were  then  coming  over  to  this  country  j  but  that  he         ^\^ 
was  perfectly  of  opinion,  that  they  were  in  the  possession       Baipou«.  ^ 
custody  or  power  of  the  defendant,  and  had  been  ever  .   ^^/ j^l"^ 
since  the  institution  of  the  suit,  for  that  if  they  actually  are  in  his  po6se»- 
belonged  to  the  drfendant,  though  they  might  be  in  the  sion  custodj  or 

fFe$i  Indies,  they  must  be  in  his  possession  custody  or  ^^^^*  althoogh 

•^  *  ^         they  may  be  in 

P^^-  the  WentlnHei. 

Pending  the  argument  of  the  exceptions,  the  defendant 
was  kept  in  custody  at  an  hotel  in  the  neighbourhood  of 
the  Court,  and  after  the  exceptions  were  overruled,  the 
Lord  Chancellor  observed,  that  if  the  plaintiff  meant  to 
exhibit  interrogatories,  he  must  do  so  immediately,  and 
desired,  that  in  the  mean  time  the  defendant  should  con- 
tinue in  the  same  species  of  mitigated  confinement,  to 
which  he  had  before  been  subjected — ^Very  extensive  inter- 
rogatories having  been  exhibited  on  the  part  of  the  plain- 
tiff, for  the  examination  of  the  defendant,  and  having 
been  handed  up  to  the  Court;  Mr.  Hart  and  Mr.  E.  R. 
Daniel,  on  the  part  of  the  defendant,  submitted,  that  the 
interrogatories  must  refer  directly  to  the  points  in  which 
the  answer  was  defective,  and  ought  to  be  settled  by  the 
Master ;  and  they  mentioned  a  case  of  Burton  v.  Wilkin" 
Jon,  in  which  a  defendant,  who  was  in  contempt  for  non- 
compliance with  an  order  for  the  production  of  books, 
was  examined  upon  interrogatories,  and  stated,  upon  the 
authority  of  the  Counsel  concerned  in  that  cause,  that  the 
interrogatories  were  settled  by  the  Master.  Mr.  Agar 
and  Mr.  Parker  for  the  plaintiff,  on  the  other  hand  in- 
sisted, that  the  interrogatories  ought  not  to  be  confined 
strictly  to  the  points  on  which  the  exceptions  were  sus- 
tained, but  might  be  extended  to  matters  consequential 
upon  those  points,  and  they  urged  the  inconvenience  of 
referring  it  to  the  Master  to  settle  the  interrogatories,  in- 
temucb  as,  if  the  parties  were  dissatisfied  with  the  judg- 
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1833.         ment  of  the  Master^  there  might  be  an  appeal  to  the 
Court,  and  the  party  in  contempt  must  continue  in  cua- 
V.  tody  pending  the  appeal. 


Balfoum. 


The  Lord  Chancellor. 


Fa.  fS.  The  inclination  of  my  opinion  is,  that  the  interroga*' 

tories  should  go  to  the  Master  to  be  settled— care  must 
.  be  taken^  that  they  go  directly  to  the  points,  to  which  th^ 
exceptions  are  sustained  5  and  it  will  be  for  the  Master  to 
judge,  whether  they  have  a  direct  reference  to  those 
points  or  not.  I  never  recollect,  in  all  my  experience, 
a  case,  in  which  the  fourth  answer  was  insufficient,  and 
therefore  I  do  not  know  that  it  has  been  laid  down,  that 
the  Master  should  in  such  a  case  settle  the  interroga* 
tories ;  but  if  the  point  is  new,  it  appears  to  me  that  It 
is  very  much  to  the  purpose,  that  the  interrogatories 
should  be  settled  by  the  Master. 

JM.  27.  The  following  order  was  made  by  the  LfOrd  Chancellor; 

— Whereas  by  an  order,  dated  the  23d  of  Janumy  last, 
it  was  ordered,  that  tiie  defendant  John  Balfour  shook! 
be  examined  upon  interrogatories  before  Mr.  Cox^  the 
Master  to  whom  this  cause  stands  referred,  to  the  points 
wherein  his  answer  was  reported  insufficient,  and  that  he 
Bhould  stand  committed  to  his  Majesty's  prison  of  the 
Fleet  until  he  should  perfectly  answer  the  said  interroga- 
tories, and  this  Court  make  other  order  to  the  contrary; 
and  whereas  in  pursuance  of  the  said  order,  interroga- 
tories have  been  exhibited  before  the  said  Master,  and  the 
same  have  been  perused  by  the  Right  Honourable  the 
Lord  High  Chancellor  of  Great  Britain^  and  in  the  pre- 
sence of  Counsel  learned  on  both  sides,  his  Lordship  doth 
this  day  order,  that  it  be  referred  to  Mr.  Cor,  the  Master 
to  whom  this  cause  stands  referred,  to  settle  the  interro- 
gatories upon  which  the  defendant  John  Balfour  is  to  be 
examined. 
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In  pursuance  of  the  last  order  the  interrogatories  were 
settled  by  the  Master.  They  were  strictly  confined  to  the 
points  to  which  the  exceptions  were  sustained^  but  re- 
quired from  the  defendant  a  much  more  minute  and  par- 
ticular discovery  as  to  those  points^  than  was  called  for 
by  the  original  bill. 


18^1 


FARQVHAsiO^ll 

BlLVOim. 


The  defendant  having  been  permitted  to  continue  in  Mmreh  is. 
mitigated  custody^  from  the  time  when  the  exceptions 
were  brought  on  for  argument^  a  motion  was  now  made 
on  the  part  of  the  plaintiff^  that  the  defendant  might  be 
otdered  to  attend  before  the  Master  to  answer  the  inter- 
rogatories personally,  or  if  he  did  not,  that  he  should 
stand  committed  to  the  Fleet. 

Mr.  ^gar  and  Mr.  Parker  in  support  of  the  motion. 

Where  the  examination  is  upon  interrogatories,  after  a 
fourth  insufficient  answer,  it  must  be  taken  personally* 
In  Gcwer  v.  Lady  Baltinglass,  (a)  which  was  the  case  of 


(c)  1  Ch.  Cas.  6A.  The  only 
orders  to  be  found  in  the  regis- 
tefy  wluch  appear  to  relate  to  the 
insufficiency  of  the  answers  in 
tfiis  case,  are  subjoined : — 

Whereas  by  an  order  of  the 

Ist  of  March  last,*  taken  upon 

the  arguing  exceptions  put  in  by 

tiie  defendant  to  the  reporU  made 

in  this  cause  by  ^t  JusUnian  Le- 

«£•,  Knight,  &c.,  whereby  the 

said  Master  had  reported  the  4th 

answer   of    the   defendant   the 

Lady  BalHngloi*  to  be  insuffi- 

dent,  it  was  ordered,  that  the 

«ud  defendant  the  Lady  Baltin- 

gU$$  should  forthwith  attend  the 

said  Master,  and  bring  in  upon 

her   oath   before   him   all   the 

writings, which  by  her  answer  she 

2 


offered  to  do,  to  be  perused  and 
examined  by  the  said  Master, 
who  was  to  certify  the  Court 
thereof;  and  as  to  the  deed 
of  settlement  and  counterparts 
thereof,  therein  mentioned,  and 
the  powers  therein  contained, 
the  leases  and  counterparts  there- 
of, and  rents  thereupon  reserved, 
the  said  Master  was  to  examine 
the  said  defendant  upon  interro- 
gatories to  be  preferred  by  the 
plaintiffs,  and  upon  the  Mas- 
ter's report  such  further  order 
should  be  taken  as  should  be 
meet ;  and  in  the  mean  time 
the  judgment  of  the  Court  as 
to  the  said  defendants  fourth 
answer  was  suspended  s  in  pur- 
suance of  which  order  the  said 


•1665. 
86th  JUay. 
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^^^"^^^^"^  that  the  examination  ought  to  be  personal,  but  refused  to 

9,  permit  Lady  Baltinglass's  Counsel  to  be  present  at  the 

BALFoupi.  examination,  or  to  permit  her  to  have  a  copy  of  the  inter- 


Master,  by  his^  report  dated  the 
18th  of  May  instant,  certified  the 
said  defendant  the  Lady  BaJiinr 
glass  had  attended,  but  refused 
to  obey  the  said  order ;  where- 
upon the  said  plaintiff  upon  the 
24th  ofM^if  aforesaid  moved  for 
the  defendant  the  Lady  Baltm- 
glass''*  commitment  to  the  prison 
of  Fleet,  her  fourth  answer  being 
reported  insufficient,  and  upon 
hearing  of  the  said  defendant's 
Counsel,  who  alleged  the  inter- 
rogatories to  contain  t#o  sheets 
of  paper  of  matters  of  law,  the 
Court  then  pronounced  an  order, 
which  is  not  yet  drawn  up,  for 
the  said  defendant  to  be  ex- 
ainined  before  the  said  Master 
upon  the  said  interrogatories, 
and  bring  in  the  said  writings 
upon  oath  within  four  days,  or  to 
stand  committed,  and  if  the  said 
Master  should  think  fit,  the  said 
Lady  was  to  have  Counsel  pre- 
sent upon  her  examination ;  now 
upon  opening  of  the  matter  this 
present  day  unto  this  Court,  by 
Mr.  Serjeant  Maynmrd  and  Mr. 
Solicitor  General  being  of  the 
plaintiff's  Counsel,  in  the  pre- 
sence of  Mr.  Churchill  and  Mr. 
Vincent  being  of  the  defendant's 
Counsel,  the  said  plaintiff's  coun- 
sel now  moved,  and  offered  du 
vers  reasons  to  explain  the  said 
orders  so  pronounced  as  afore- 
said, that  the  said  defendant  tht 


Lady  BalHngUus  ought  not  to 
have  Counsel  to  attend  the  said 
Master,  it  being  against  all  pre* 
cedent,  and  that  the  said  deftlid- 
ant  may  perform  the  said  order 
of  the  I  st  March  aforesaid  within 
four  days,  or  may  stand  commit- 
ted, whereunto  Counsel  for  llie 
said  defendant  Insisted,  that  the 
said  interrogatories  were  of  grant 
length,  and  did  contain  maHir 
of  law  which  the  said  defeodant 
the  Lady  Baltinglass  could  iiot 
answer  without  the  advice  or 
assistance  of  her  counsel ;  vnfOtL 
debate  whereof,  and  hearing  wluil 
was  alleged  on  either  side  tbli 
Court  doth  order,  that  the  said 
defendant  the  Lady  BaltingUu$ 
shall  attend  the  said  Master,  and 
perfect  her  examination  accord; 
ing  to  the  said  order  of  the  1st  of 
March  last,  within  four  days  next 
after  the  entry  thereof,  or  ia  de- 
fault thereof  to  stand  committed 
to  the  prison  of  the  Fleet,  aiid 
if  upon  her  examination  the  aid 
Master  shall  find  matter  of  law 
contained  in  the  said  interroga- 
tories, and  shall  so  direct,  thai 
the  said  Master  is  at  liberty  to 
hear  the  defendant's  Counsel  to 
such  points  only,  but  the  defend- 
ant's Counsel  is  not  to  be  present 
in  the  room  at  the  .time  of  the 
defendant's  examination. 

[Reg  Lib.  A.  1664.  fol.  69?.] 
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K^tories.    In  Anon.  Mosely  86^  an  application  was  made  18d3. 

to  the.  Court,  that  a  defendant,  who  was  in  Ireland,  might  ^-^V^^ 
have  a  commission  to  examine  him  in  writing  as  to  a  ^^ 

contempt,  he  being  out  of  the  jurisdiction,  and  not  ca- .  Balfour. 


Upon  opening  of  the  matter 
tkis  present  day*  unto  the  Right 
Honoarahle  the  Lord  High  Chan- 
cellor of  England,  by  Mr.  SoUr 
cii0r  General,  Mr.  Serjeant  tlfii^- 
nari,  and  Sir  Edward  Turner  of 
Counsel  with  the  plaintiff,  in 
presence  of  Mr.  Attorney  Gene^ 
rai  and  Mr.  ChurckUl  of  counsel 
with  the  defendant,  and  upon 
reading  of  a  report  made  in  this 
cause  by  Sir  Justinian  Lewin, 
Knt.  &c.,  dated  the  17  th  day  of 
this'  instant,  in  pursuance  of  an 
order  of  the  86th  Jtfay,  pursuant 
to  an  order  of  the  1st  March 
list,  whereby  it  was  ordered  that 
the  defendant  the  Lady  Baltin- 
glaM$  should  be  examined  by  the 
said  Master  upon  interrogatories 
to  be  preferred  by  the  plaintiffs, 
touching  the  deed  of  settlement 
and  counterpart  thereof,  and  the 
powers 'therein' 'Contained,  the 
leases  and  counterpart  thereof, 
and  the  rents  therei^pon  reserv- 
ed, and  the  Master  hatli  by  his 
said  report  certified,  that  he  ap- 
pointed several  times  for  the 
taking  of  the  same,  at  most  of 
which  the  s;iid  Lady  had  attend- 
ed, and  having  spent  many  hours 
al  each  time  had  dispatched  the 
four  first  interrogatories  relating 
to  the  deed  of  settlement  or  tn- 
partite  Indenture, hut  as  to  the  four 
subsequent  interrogatories  tou  ch- 
iog  th&  lease  and  writings,  the 


defendant  the  Lady  BaltingloMs 
was  not  pleased  to  be  examined, 
upon  being  as  she  affirmed  ad- 
vised .  by  her  counsel, .  that  she 
was  not  bound  to  answer  the 
same,  having  brought  in  the 
trunk  of  writings  upon  oath  ac- 
cording to  the  order  in  that  be* 
half,  and  therefore,  and  in  re- 
gard the  said  Lady  doth  refuse 
to  be  examined  on  the  said  inter- 
rogatories, it  was  prayed,  that  she 
may  stand  committed  to  the  pri- 
son of  the  Fleet,  but  the  counsel 
of  the  defendant  the  Lady  Bait- 
inglatB  insisted,  that  she  had 
brought  in  all  the  deeds  and 
writings  in  her  custody  upon 
oath,  and  so  cannot  have  a  fuller 
answer,  whereupon,  and  upon 
reading  the  interrogatories  not 
answered  unto,  and  hearing  what 
could  be  alleged  on  either  side, 
his  Lordship  declared,  that  she 
ought  to  be  examined  thereupon, 
and  answer  the  same,  and  doth 
therefore  order,  that  the  said 
defendant  the  Lady  Baltinglas* 
do  in  eight  days  next  attend  the 
said  Master,  and  be  examined  on 
the  said  four  subsequent  interro- 
gatories, and  perfect  her  exami- 
nation thereupon,  or  in  default 
thereof  she  is  then  to  stand  com- 
mitted to  the  prison  of  the  Fleet 
without  further  motion. 

Reg.  lib.  A.  1664.761. 


♦  1665, 
June  SS. 
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ises. 


Fabquhauov 
Balfoue. 


pable  of  being  examined  personally ',  the  application  ww 
granted^  but  the  case  shews^  that  according  to  the  course 
of  the  Courts  the  examination  ought  to  have  been  per- 
sonal. In  The  fPelsh  Company  v.  Moor,  (a)  an  spplicar 
tion  for  a  copy  of  interrogatories  relating  to  a  contempt 
was  refused^  which  leads  to  the  conclusion,  that  an  ex- 
amination by  parol  must  have  been  intended.  By  these 
cases  it  appears,  that  it  is  not  unusual  to  have  a  personal 
examination  in  courts  of  equity.  There  is  a  modem  case 
of  Cohon  V.  Graham,  in  a  court  of  law  upon  this  subject. 
The  parties  agreed  to  a  reference  to  arbitration,  and  one  of 
the  terms  of  the  order  made  at  Nisi  Prius  was,  that  no 
bill  in  equity  should  be  filed.  A  bill  was  filed,  and  the 
Court  of  law  treated  it  as  a  contempt.  Interrogatories 
were  exhibited  in  the  Crown  OfBlce  to  examine  as  to  th^ 
contempt,  and  the  examination  was  personal.  If  the  de- 
fendant is  to  be  at  liberty  to  put  in  an  examination  in 
writing,  there  will  be  no  use  in  the  order  for  an  examina- 
tion befiMre  the  Master,  it  wlU  have  the  effect  only  of  pnn 
ducinga  fifth  insufficient  answer. 


Mr.  Hart  and  Mr.  E.  R.  Daniel  against  the  motion. 


It  has  alwayfe  been  understood,  that  the  records  of  thb 
Court  should  contain  all  the  proceedings  in  every  cause;, 
regularly  taken  in  writing,  so  as  to  enable  the  Court  at 
any  time  to  form  a  judgment  upon  those  proceedings. 
The  interrogatories  being  in  writing,  they  must  be 
answered  in  writing,  and  before  the  defendant  is  per- 
mitted to  swear  to  the  answers,  they  must  be  looked  over 
by  the  Master,  and  if  they  appear  to  be  defective,  the  Mas- 
ter must  order  them  to  be  altered.  Every  defendant  has 
a  right  to  have  access  to  the  Court  to  correct  the  judg- 
ment of  the  Master ;-— How  is  that  access  to  be  had,  if 
the  examination  is  to  be  by  parol  ?    In  Burton  v.  JFilkm^ 


{a)  1  Dick.  336. 
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writing.     If  the  defendant  is  to  be  examined  personally^  ^^^V^^^ 

it  will  be  necessary  for  him  to  have  a  written  examination  AMujuasow 

witji  faim^  as  a  memorandum  for  the  purpose  of  refreshing  Balfovr. 
his  memory. 

The  Lord  Chancellor. 

The  ordinary  rule  of  the  Court  in  cases  of  contempt  is^  The  ordinary 

jthat  there  shall  be  a  personal  examination  of  the  party^  rule  of  the  Court 

but  whether  that  rule  applies  to  cases  where  the  fourth  |°  *^  of  con- 

*  *  tempi  1S9  that 

answer  is  insufficient^   is  imother  matter.     In  ordinary  there  shall  he  a 

cases  of  contempt^  there  is  not  much  difficulty  in  examin-  personal  exami- 

ing  personally,  because  the  examination  applies  to  a  fact,  "**'^'*  of  the 

or  to  the  intention,  but  there  may  be  great  difficulty  in 

examining  a  party  personally  to  such  interrogatories  as 

the  Master  has  settled  in  this  case }  nevertheless  if  the 

practice  is,  that  the  examination  shall  be  personal^  though 

there  may  be  difficulty  in  it,  that  practice  must  be  pre- 

aerved,  and  therefore  I  must  see  the  orders  in  Gower  v. 

Lady  Baltinglass,  before  I  decide  this  point. 

The  Lord  Chancellor. 

* 

I  b^ve  seien   the  lorders   in  Gower  v.  Lady  Balttn--  March  22. 
gUuSy    and  it  appears  to  me,   (though  I  canapt  ideli- 
yfft  myself  from  tJie  opinion  that  it  ia  a  very  inconve- 
iiient  mode  of  proceeding)  that  a  defendant,  standing  in 
the  situation  in  which  thie  present  de&ndaat  standis,  in- 
stead of  putting  in  a  written  examination,  is  |o  be  ex- 
amined personally.    The  orders  in  that  case  appear  to  me 
to  s^w,  that  according  to  the  strict  pr^tiae  of  the  Court, 
the  Master  is  to  settle  the  interrogatories,  the  party  is  to  The  defendant 
attend  the  Master,  and  upon  the  interrogatories  the  Mas-  n»y  h«  attended 
ter  is  personally  to  examine  the  party.    With  respect  j,fs^)^^. 
to  the   order  for  iCounsel  not  bekig   at  liberty  to  at-  tion  before  the 
tend  the  party  before  the  Master,  I  ahouUl  be  e^jlwmely  Master. 
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Farqubariov 

9. 

Balfour. 


Personal  ex- 
amiDation  ia 
equity  is  not 
analogous  to  the 
tfiva  voce  ex- 
amination of  a 
witness. 


unwilling  to  follow  any  such  precedent  as  that ;  there  ttiee 
here  four  insufficient   answers,   and  each  of  those  four 
answers  was  drawn  with  the  advice  of  Counsel,  it  is  said 
that  the  defendant  is  now  to  amend  those  answers  upon 
an  examination  on  interrogatories ;    surely  therefore  it  is 
a  hard  thing  to  say,  that  he  is  not  now  to  have  the  benefit 
of  the  continued  advice  of  his  Counsel.     According  to  the 
rule,  as  laid  down  in  the  case  of  Lady  Baltlnglass,  the 
Court  does  not  preclude  the  defendant  from  having  tbe 
assistance  of  Counsel,  but  it  is  said  Counsel  are  to  be  in 
the  next  room,  to  be  consulted  on  matters  of  law ; — Who 
is  to  judge  of  the  points  on  which  the  advice  of  Counsel  is 
to  be  called  in  ?     Is  it  to  be  supposed  that  the  defendant 
is  capable  of  drawing  nice  distinctions  between  matters 
of  fact  and  matters  of  law  ?     I  think  the  Master  may  be 
safely  entrusted  with  hearing  Counsel  on  both  sides.    The 
supposition  that  a  personal  examination  before  the  Mas- 
ter, is  as  likely  to  elicit  truth,  as  an  examination  by  Coim- 
sel,  putting  such  questions  as  occur  to  their  minds  in  the 
course  of  the  examination,  appears  to  me  to  be  founded  in 
mistake ;  for  after  the  Master  has  settled  the  interroga- 
tories, he  cannot  put  any  fresh  question,  as  Counsel  might 
do  in  the  course  of  a  parol  examination.    I  do  not  mean 
to  say  that  these  are  not  very  proper  interrogatories,  but 
it  certainly  would  be  impossible  for  any  man  to  answer 
them  without  previous  preparation,  which  alone  sheWs, 
that  a  personal  examination  here,  is  not  at  all  analogous  to 
the  viva  voce  examination  of  a  witness.    I  cannot  help 
strongly  recommending  to  the  parties,  that  the  mode  of 
proceeding  be  this,  that  Mr.  Balfour  be  allowed  to  put  in 
a  written  examination  to  these  interrogatories,  and  then 
to  attend  before  the  Master,  for  the  Master  again  to  put 
to  him  each  or  any  of  the  questions  which  he  may  think 
have  not  been  sufficiently  answered.   If  however  the  plain- 
tiff will  not  consent  to  that  mode  of  proceeding,  I  cannot 
order  it.     It  has  been  argued  that  the  defendant  will  be 
entitled  to  have  his  examination  in  his  hand,  in  the  same 
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maimer  as  a  witness  might  have, — I  think  that  he  may  1823. 

have  his  examination  in  his  hand,  and  for  purposes,  for 

which  perhaps  a  witness  would  not  be  permitted  to  have  ^. 

it,  for  I  apprehend  that  if  a  witness  knew  what  questions        Balfoi«. 

were  to  be  put  to  him,  he  would  not  be  permitted  to  have 

in  his  hands  in  writing  such  answers  as  he  considered  he 

would  give  to  those  questions.    All  that  can  be  done  is,  to 

send  it  to  the  Master  to  put  these  questions  to  Mr.  BeU- 

four,  and  if  I  were  Mr.  Balfour,  I  would  have  a  written 

memorandum  of  what  answers  I  was  detenmned  to  give 

to  those  questions. 

The  order  for  the  personal  examination  of  the  defend- 
ant, after  reciting  the  order  of  the  23d  of  January  1823, 
and  that  the  defendant  had  since  remained  in  the  custody 
of  the  tipstaff,  attending  the  Court,  and  further  reciting 
the  order  of  the  27th  of  February  1823,  and  that  in  pur- 
suance of  that  order  the  Master  made  his  report,  dated  the 
13th  of  March  1823,  and  thereby  certified,  that  he  had 
settled  the  interrogatories,  proceeds  in  the  following  terms ; 
-i-"  It  was  therefore  prayed,  that  the  swd  defendant  John 
Balfour  may  attend  before  the  said  Master,  at  his  cham- 
bers, to  be  examined  upon  the  said  interrogatories,  or  in 
de&ult  thereof  that  the  said  defendant  may  thereupon, 
without  further  motion,  stand  committed  to,  and  be  con- 
fined in  close  custody  in  his  Majesty's  prison  of  the  Fleet, 
until  he  shall  submit  to  and  be  examined  before  the  said 
Master  upon  the  said  interrogatories,  and  perfectly  an- 
swer the  same,  and  this  Court  make  other  order  to  the 
contrary;  whereupon,  and  upon  hearing  Mr.  Hart  and  Mt. 
Daniel  of  Counsel  for  the  said  defendant,  the  said  order 
of  the  23d  of  January  1823,  the  said  order  of  the  27th  of 
February  1823,  and  the  said  Master's  report  of  the  13th 
of  March  1823,  his  Lordship  doth  order,  that  the  said 
defendant  John  Balfour  do  personally  attend  Mr.  Cox, 
one  of  the  Masters  of  this  Court,  and  be  examined  upon 
-the  interrogatories  exhibited  by  the  plaintiff,  and  the  said 
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1823. 


Farqubarsow 

V, 

Balvode. 

Mode  of  COD- 
ducting  the  per- 
sonal examina- 
tion of  a  defend- 
ant upon  inter- 
rogatories after 
a  fourth  insuffi- 
cient answer. 


Master  is  to  be  at  liberty  to  repeat  the  sidd  interrogatoriefl^ 
or  any  of  them  to  the  said  defendant  John  Balfour y  as  he 
the  said  Master  may  think  fit. 

The  following  mode  of  examination  was  adopted  by  the 
Master : — ^A  written  answer  to  the  interrogatories  was 
prepared  and  carried  in  by  the  defendant  to  the  Master; 
the  Master  compared  the  answer  with  the  interrogatories, 
and  then  determined,  whether  or  not  it  was  satisfactory. 
In  the  points  in  which  the  Master  considered  the  answer 
to  be  unsatisfactory,  the  defect  was  supplied  by  the  per- 
sonal examination  of  the  defendant,  till  the  Master  was  of 
opinion,  that  the  answer  was  sufficient.  The  plaintiff  had 
no  notice  of  the  defendant  being  under  examination,  and 
did  not  attend  before  the  Master. 


On  the  27th  of  March  1823,  the  Master  made  the  fol* 
lowing  Report : 

In  pursuance  of  an  order  of  the  High  Court  of  Chancefy, 
dated  the  23d  of  January  1823,  whereby,  after  noticfang 
that  the  fourth  answer  of  the  defendant  John  Balfour  bad 
been  by  my  report,  dated  the  said  23d  of  January  1823, 
reported  insufficient,  it  was  ordered,  that  the  said  defend- 
ant John  Balfour  should  be  examined  upon  interroga- 
tories before  me,  to  the  points  wherein  the  said  defendaiit'» 
answer  was  reported  insufficient,  and  that  he  should  stand 
committed  to  his  Majesty's  prison  of  the  Fleet  until  fae 
i^puld  perfectly  answer  the  said  interrogatories,  or  the  Court 
make  other  order  to  the  contrary ;  and  also  in  pursuance 
of  another  order  of  the  said  Court,  dated  the  27th  of  F^ 
hruary  1823,  whereby,  after  taking  notice  of  the  before- 
nientioned  order  of  the  23d  of  January  1823,  and  after 
stating  that  in  pursuance  of  the  said  order  interrogatoriafk 
had  been  exhibited  before  me,  and  that  the  same  had  been 
perused  by  the  Ltord  High  Chancellory  it  was  referred  to  me 
to  settle  the  interrogatories,  upon  which  the  de&ndant  JoAn 


CASES  IN  CHANCERY. 


aoi 


Balfour  was  to  be  examined ;  and  likewise  in  pursuance 
of  another  order  of  the  said  Courts  dated  the  22d  of  March 
1823,  whereby,  after  stating  the  two  several  beforemen- 
lioned  orders,  and  my  report  of  the  13th  of  March  1823, 
whereby  I  certified  that  I  had  settled  the  said  interroga-- 
tories,  it  was  ordered,  that  the  said  defendant  John  BaU 
fmir  should  personally  attend  me,  and  be  examined  upon 
the  interrogatories  exhibited  by  the  plaintiiFj  and  whereby 
I  was  to  be  at  liberty  to  repeat  the  said  interrogatories, 
or  any  of  them,  to  the  said  defendant  John  Balfour  as  I 
should  think  fit ;  I  have  been  attended  by  the  said  de- 
fendant John  Balfour  in  person,  and  have  taken  his  exa- 
mination thereto,  pursuant  to  the  said  lastmentioned  order, 
and  which  examination  appears  to  me  to  be  full  and 
sufficient,  and  the  same  now  remains  in  my  office ;  all 
which  I  humbly  certify  to  this  honourable  Court. 

)    Sam,  C,  CoXm 


1823. 

Farquharsok 
Balfour* 


Mr.  Hart  and  Mr.  E.  R.  Daniel  this  day  moved,  upon 
the  Master's  report  that  the  examination  was  satisfactory, 
that  the  defendant  might  be  discharged  out  of  custody, 
and  contended  that  the  judgment  of  the  Master  was 
final. 


March  27. 


Mr.  Agar  and  Mr.  Parker  for  the  plaintiff  insisted,  that 
the  Court  ought  not  to  discharge  the  defendant,  till  the 
plidntiff  had  seen  the  examination ;  and  objected  to  the 
mode  in  which  the  examination  had  been  conducted  by 
•the  Master,  contending,  that  each  of  the  questions  con- 
tained in  the  interrogatories  ought  to  have  been  distinctly 
put  to  the  defendant  bj  the  Master,  and  that  the  plaintiff 
ought  to  have  had  notice  of  the  examination,  and  had  a 
right  to  be  present  at  it. 

.    The  Lord  Chancbixor. 


If  the 
Vol.  I. 


has  not  seen  the  examination,  he  must  The  defendant  b 
P 
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1 8^5.  undoubtedly  see  it,  before  the  defendant  is  discharged. 

K^f^^^  Where  a  defendant  puts  in  four  insufficient  answers,  the 

AftQim  R  o  consequence  is  that  he  is  taken  into  custody,   and  the 

Balfour.  Court  orders  that  he  shall  be  examined  upon  interroga- 

not  to  be  dis-  ^^^3 .  ^^  object  of  the  Court  is,  that  upon  that  exami- 

cust^v  uDon  ^^^i^^j  he  shall  not  be  liberated  out  of  custody,  till  he 

the  Master's  re-  ^^  given  a  sufficient  answer,  not  only  to  the  questions 

port  of  the  suf-  contained  in  the  bill,  to  which  he  has  not  before  an- 

ficiency  of  hU  g^^j  |,^^.  ^  ^^^^y  question  which  the  Master  thinka 
examination,  till  -  .  •  , 

the  plaintiff  has  ^^7  ^^"7  ^nse  out  of  the  matter,  which  maybe  con- 
seen  the  ezami-  tained  in  the  answers  to  those  questions,  without  putting 
nation.  ^^  plaintiff  to  the  trouble  of  amending  his  bill.     The 

the  Courtl^n  di-  '^^^^^  ^*®  ^^^®  ^^5  wiiich  from  the  nature  of  the  case 
reeling  the  de-  ^^  could  do,  with  respect  to  the  examinati9n  of  the  de- 
fendant to  he  ex-  fendant ;  he  has  taken  every  pains  to  execute  the  duty 

amined  upon  in-  ^jj-^lj  the  Court  imposed  upon  him.    The  mode  of  exa^ 

terrogatoneais,  ,  ^  *■ 

that  upon  that     i^ination  which  he  has  adopted,  is  qmte  as  satisfactory,  as 

examination,  he   if  he  had  put  the  questions  to  the  defendant,  one  after 

shall  not  be  lihe-  another,  in  which  case  he  never  could  have  got  a  sufficient 

todj  tin  he  haT  ^"*^^^®''  **  ^^'    ^  *""  perfectly  satisfied,  that  if  the  strict 

given  a  sufficient  Practice,  which  the  counsel  for  the  plaintiff  call  upon  the 

answer  not  only    Court  to  pursue,  had  been  pursued,  the  lives  of  ten  men 

o  e  questions  ^q^j^j  ^^^^  j^^yg  y^^^  sufficient  to  answer  such  intenoea- 
contained  •»  the        ,  ^ 

hill,  to  which  he  ^^^^  ^  these.     No  Court  which  examines  viva  voce 

has  not  before  would  permit  such  complicated  questions  to  be  put.  My 
answered,  but  to  opinion  is,  that  the  plaintiff  had  no  right  to  hear  any 
which  the  Master  ^"S  about  this  examination.  I  apprehend  the  examina- 
thinks  may  tion  goes  on,  just  as  if  a  further  answer  was  to  be  put  in^ 

fairly  arise  out     about  which  further  answer  the  plaintiff  could  know  no* 
of  the  matter.       thmg  at  aU. 
which  mj  he  ^ 

contained  in  the 

[^jirtfll.]  The  defendant  by  his  examination  having  referred  to 

answers  to  those  two  schedules,  containing  a  list  of  deeds  and  letters  re» 
outputtine  the  ^P^^^^^'j  ^  his  possession ;  the  counsel  for  the  plaintiff 
plaintiff  to  the  insisted  upon  their  right  to  a  production  of  the  documents 
trouble  of  mentioned  in  the  schedules,  before  the  defendant  was  dis- 

amendiiig  hU       charged ;  and  the  Lord  Chancellor  said,  that  they  bad  a 
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right  to  see  dl  the  documents  referred  to  in  the  exami-  18^. 

nation,  if  they  were  so  referred  to,  that  in  the  case  of  an 
answer,  they  would  have  made  part  of  the  answer. 


Farquharsoit 

V. 

Balfoue. 


After  the  documents  had  been  produced,  Mr,  Agar  and      t-'P*^  >«•] 

Mr.  Pcarher  for  the  plaintiff  contended,  that  the  examina-  ^  '"'^^  P^!°*!^ 
.  ,  ,  has  no  rig^ht  to 

tion  was  insufficient,  and  argued,  that  they  had  a  right  notice  of  the 
to  shew  the   insufficiency  of  the  examination,  as  cause  defendanVs  eza* 
against  the  discharge  of  tihe  defendant.  minaaon. 

The  Lwd   Chancellor  doubted,  whether  he  had  any     Sembte,  The 
right  to  discuss  the  sufficiency  of  the  examination,  in  the  Sj^^L-r the*  • 
form  proposed  by  the  coimsel  for  the  plaintiff;  and  sug-  insufficiency  of 
gested,  that  the  proper  course  might  be,  to  discuss  the  the  defendanfs 
question  upon  the  old  exceptions,  with  respect  to  any  of  «wn«Mlioo  is,  ^ 
the  original  interrogatories  in  the  bill  which  remained  un-  ^opui^ii.  ^{fh 
answered,  and  upon  new  exceptions^  with  respect  to  any  respect  to  any  of 
new  questions  which  the  Master  might  have  introduced  **^  origiBnl  in- 
in  settling  the  interrogatories,  and  which  the  plaintiff  ^,    ,  fJJ  ^'***.  " 
might  consider  not  to  be  sufficiently    answered.     His  {g^  Dnanawered* 
Lordship  expressed  a  wish  to  hear  counsel  on  the  point;  and  npon  new 

but  the  counsel  for  the  defendant  not  entering  into  any  ex^P**®"*  ^"^^^ 
,^,,    -  ,  ,.  ,  ...      respect  to  any 

detailed  argument  upon  the  subject,  the  question  of  in-  ^^^  npcstions, 

sufficiency  was  ultimately  discussed,  upon  the  motion  for  which  the  Master 

the  discharge  of  the  defendant.  may  have  intro- 

duced  in  settling 

the  interrogato- 
Bfr.  Agar  and  Mr.  Parker  in  shewing  cause  against  his    rjpru  g^,  24» 

discharge,  contended,  that  the  exanunation  was  not  only        26, 29. 

insufficient,  but  that  it  was  manifestly  false,  and  incon-    .    •^^Jf  !•] 

sistent  with  what  had  been  sworn  by  the  defendant  in  his  ^^^^y  ^,f  ^j^ 

previous  answers,  and  that  the  defendant  therefore  ought  examination 

not  to  be  liberated  out  of  custody,  till  he  had  put  in  ano-  however  was  in 

thcr  examination.  -^^T?  ^" 

inittcd  to  be 

shewn  as  cause 

Mr.  Hart  and  Mr.  E.  R.  Daniel  for  the  defendant.        against  the  de- 
fendants dis- 

.^m.  charge 

This  Court  only  keeps  a  defendant  in  custody,  for  the 

P2 
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1823.  purpose  of  securing  to  the  plaintiff  a  perfect  answer  > 

and  this  defendant,  havinc:  fully  answered  the  interro^- 

FaEQUHARSON       ^.  .,  <..,;,.,.,  T4.i^ 

t7.  tories^  18  therefore  entitled  to  his  discharge.     If  the  Court 

Balfour.  adopts  the  principle,  that  any  inconsistency  which  may 
exist  between  the  defendant's  answers,  and  his  exa- 
mination, is  a  ground  for  detaining  him  in  custody,  he 
never  can  be  discharged  at  all ;  as  no  future  information 
which  he  can  give,  can  be  consistent  with  both  his  an- 
swers and  his  examination,  if  they  are  inconsistent  with, 
each  other. 

Ar  eiaminatioii       In  the  course  of  the  argument  The  Lard  Chancellor 

maybequilesaf-  repeatedly  observed,  that  it  was  not  the  truth  or  con- 
fident, though  it    .  \,   ,  .    . 
is  untrue  and  in»  s^^tency  of  the  examination  that  he  was  bound  to  msist 

coinistent  with  upon.     That  the  examination  might  be  quite  sufficient, 

what  has  been  though  it  might  not  be  true,  and  that  in  deciding  upon 

fendantinhis  ^®  question  of  sufficiency,   the   principle  of  the  Court 

antweis.  was^  that  the  plaintiff  must  be  satisfied,  with  what  the 

The  principle  conscience  of  the  defendant  would  allow  him  to  swear, 

^ttfi^  UinUff  *^'  *^*  *®  ^^^^  ^^^^  ^^^®  ^™  °^  ^^^ ;  that  if  the 
mustbesatisfied  Pontiff  wished  to  try  the  truth  of  the  examination,  he 
with  what  the      must  treat  it  in  a  different  manner,   for  that  although 

conscieaeeof  the  there  might  be  a  probability,  that  that  which  wa»  sworn 
defendant  allows  .^  /^u  i. -^       \  u    ^  i       ^     u    ^  j  •* 

him  to  swear        ^'^^  ^  ^*  ^  roust  be  taken  to  be  true,  and  it 

was  not  within  the  jurisdiction  of  the  Court  to  try,  whe- 
ther it  was  true  or  not.  Upon  the  subject  of  inconsist- 
ency his  Lordship  also  observed,  that  though  the  exami- 
nation might  be  inconsistent  with  the  answers,  still  it 
might  be  sufficient;  for  that  if  two  answers  contained 
inconsistent  representations,  no  further  answer  could  pos- 
dbly  be  sufficient,  if  inconsistency  formed  a  ground  for 
considering  it  to  be  insufficient,  as  if  a  further  answer  waa 
received,  it  might  be  inconsistent  with  the  first  answer^ 
and  agreeing  with  the  second,  or  inconsistent  with  the 
second  answer,  and  corresponding  with  the  first,  but 
could  not  be  consistent  with  both  the  answers ;  and  that 
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inconsistency  therefore  did  not  go  to  the  point  g{  insuf-  1 823. 

fidency. 

FAftQuniRioir 

The  Lord  Chancellor  said,  he  thought  that  the  exami-  Balfour- 
nation^  taking  it  altogether,  would  be  sufficient;  if  the  -^^'J^*- 
drfendant  would  make  an  affidavit,  that  he  had  not  in  his 
possession,  and  had  no  recollection  of  tlie  contents  of  a 
letter,  which^  he  had  set  forth  in  «ome  of  the  earlier  pro- 
ceedings in  the  cause  with  so  much  particularity,  as  to 
induce  the  belief  that  it  must  at  that  time  have  been  in 
his  possession ;  but  to  which  he  had  not  adverted  in  his 
examination  upon  the  interrogatories. 

The  defendant  on  the  5th  of  May  made  the  affidavit  re- 
quired by  the  Lord  Chancellor,  and  extended  it  to  ac- 
count for  certain  deeds,  relating  to  the  estates  in  question^ 
which  were  in  the  possession  of  a  person,  who  had  offered 
to  assist  the  defendant  by  producing  them. 

•  Mr,  Agar  and  Mr.  Parker  for  the  plaintiff  now  con-  Ma^  a. 
tended,  that  the  deeds  in  the  hands  of  the  defendant  in 
this  country,  ought  to  be  open  to  the  inspection  of  the 
plaifktiff ;  and  that  the  defendant  ought  not  to  be  released 
out  of  custody,  till  be  had  given  security  for  th«  production 
of  the  West  India  papers,  when  they  should  arrive. 

The  Lord  Chancellor  said,  that  with  respect  to  the 
deeds  in  this  country,  the  plaintiff  must  have  the  inspec- 
tion of  them ;  and  that  for  the  purpose  of  securing  that 
inspection,  he  would  order  them  to  be  deposited  with  the 
Master.     With  respect  to  the  papers  in  the  fFest  Indies,  • 

his  Lordship  said,  that  he  could  make  no  order  at  pre- 
sent, but  that  upon  a  motion  for  that  purpose,  he  should 
have  no  difficulty  in  ordering  the  defendant  to  produce 
them  within  a  given  time,  and  if  they  were  not  produced 
in  conformity  to  the  order,  he  would  again  take  the  de- 
fendant into  custody,  or  in  the  event  of  his  leaving  the 
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18^.  country,  would  lay  his  hands  upon  the  estate.    That  he 

^^'^^^  considered  the  estate  as  a  security  for  the  production  of 

Q  HARsov  ^^  papers,  and  would  not  therefore  compel  the  defendant 

Balfour.  xo  give  any  other  security. 

The  Counsel  for  the  defendant  then  admitting,  that  the 
West  India  papers  had  arrived  in  this  country,  since  the 
examination  was  put  in }  and  not  desiring  to  put  the  plsdn- 
tiff  to  a  motion  for  the  production  of  them ;  the  following 
order  was  made  for  the  discharge  of  the  defendant. 

His  Lordship  doth  order,  that  the  defendant  John  JBal- 
four  do  deposit  with  the  Master  upon  oath,  the  deeds 
books  papers  and  writings,  mentioned  respectively  in  the 
schedules  to  his  third  and  fourth  answers,  and  in  the  sche- 
dules A.  and  B.  to  his  examination  to  the  plaintiff '3  in- 
terrogatories, and  the  deeds  of  the  15th  and  16th  days  of 
June  1804,  and  the  deed  of  the  16th  day  of  July  1804, 
mentioned  in  his  affidavit  sworn  the  6th  day  of  May  in- 
stant, and  thereupon,  and  upon  his  paying  the  plaintiff's 
costs  charges  and  expenses  already  taxed,  and  giving  se- 
curity to  be  allowed  of  by  the  Master  for  the  payment  <^ 
such  further  costs  charges  and  expenses  of  the  plaintiff  as 
the  Court  shall  award;  it  is  ordered,  that  he  be  dis- 
charged out  of  custody  as  to  his  said  contempt ;  and  it  is 
ordered,  that  the  defendant  John  Balfour  do,  on  or  be- 
fore the  20th  day  of  May  instant,  deposit  with  the  said 
Master,  all  such  of  the  deeds  books  papers  and  writings, 
stated  by  him  to  have  been  in  the  fFest  Indies,  or  to  be 
on  their  way  from  thence  to  this  country,  as  have  lately 
arrived,  and  been  received  by  him,  with  such  affidavit  as 
he  may  be  advised  to  make  in  respect  thereof;  and  it  is 
ordered,  that  the  said  defendant  do,  on  or  before  tiie  first 
day  of  November  next,  deposit  with  the  said  Master  the 
remainder  of  the  said  deeds  (if  any)  books  papers  and 
writings  last  abovementioned  or  referred  to,  to  be  veri^^d 
by  affidavit. 
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LECHE  V.  Lord  KILMOREY,  (a)  Rolls. 

Before  Graham  Baron^  and  Masters  Cox  and  Harvey, 
for  the  Master  of  the  Molls. 


THE  plaintiff  James  Leche,  being  a  lieutenant  in  the  A  sum  of  money 
86th  regiment  of  foot,  of  which  Lord  Kxlmorey,  was  paid  by  ^.  to 
then  GenetBl  Needham^  was  colonel,  William  Leche  paid    "^  ^^  purchi»- 
the  sum  of  1050/.,  into  the  hands  of  Messrs.  Cox  and  log  c  promo- 
Greenwood,  army  agents,  to  the  account  of  General  Need-  t>on  in  the  army, 
ham,  accompanied  by  the  following  note  :  GenUemen,  I  J^'^j^^^'J"^^ 
inclose  1050/.,  to  be  placed  to  the  account  of  General  haodsofB.  at 
Needham,    and  to  be  at  his  disposal,  for  the  use  of  Lieu-  the  death  of  J. 
tenant  James  Leche  of  the  86th  regiment.    The  1050/.  ^^^""'^^f^ 
was  paid  to  General  Needkmm,  for  the  purpose  of  pur-  ^j^  ^ j autcof 
chasing  the  plaintiff  rank  in  the  army,  when  an  opportu-  hishealth  to  quit 
nity  should  offer,  and  it  remained  in  the  hands  of  Cox  *^«  ^^y*  »nd 

and  Greenwood,  at  the  time  of  the  death  of  William     ^'°S "®  P"^^^ 

'  pect  of  being 

Leche.    After  his  decease  the  jdaintiff,  having  been  com-  able  to  enter 
pelled  from  the  bad  state  of  his  health  to  quit  the  army,  into  the  f^ervice 
and  having  no  hopes  of  being  again  able  to  enter  into  the  ■&»»"'  fi^ed  a  bill 
service,  filed  this  bill,  in  the  year  1822,  against  Loxd  ^^^  j^  ^^  ^J  * 
KUmorey,    and  against  the  representative  of    William  creed  to  be  paid 
Lecke,  stating  the  facts  abovementioned,  and  alleging  ^o  ^^lu. 
that  the  money  was  paid  to  General  NeedJiam,  with  a 
direction,  that  until  it  could  be  laid  out  in  purchasing 
promotioii,  it  should  be  invested  on  good  securities,  and  the 
interest  piJd  to  the  plidntiff,  and  that  several  small  sums 
of  money  had  been  actually  p^dd  to  the  plaintiff  in  respect 
of  such  interest ;  the  bill  therefore  {mtyed,  that  the  plain- 
tiff might  be  declared  entitled  to  the  payment  of  the  said 

(c)  Rx  ulaUone  Mr.  Wigram. 
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1823.         sum  of  1050/.,  and  the  interest  due  thereon,  and  that  the 

^^'^^^       same  might  be  paid  to  him  accordingly. 
Lechb 

V, 

Lord  KiLMOBBY.      The  defendant  Lord  Kilmorey  by  his  answer  denied, 

that  any  directions  were  ever  given  respecting  the  laying 
out  the  1050/.  at  interest,  or  that  the  plaintiff  was  entitled 
to  the  interest,  or  that  he  had  ever  been  paid  any  money 
in  respect  thereof,  and  stated,  that  he  had  been  advised, 
that  when  the  plaintiff  left  the  army,  he  forfeited  his  right 
to  the  principal  and  interest. 

The  other  defendant  claimed  the  1050/.  and  interest  as 
the  representative  of  William  Leche. 

m 

\ 

Mr.  Sugden  and  Mr.  Wigram  for  the  plaintiff  cited^ 
Barlow  v.  Grant,  (a)  Nevill  v.  NevHl,  (i)  Barton  r. 
Cooke,  (c)  Hammond  v.  Neames.  (rf) 

Mr.  fFray  for  the  representative  of  William  Leche. 
Graham,  Baron. 

The  intention  of  the  donor  was  evidently  to  make  a 
provision  for  the  plaintiff,  but  still  if  the  plaintiff  had  died 
in  the  lifetime  of  the  donor,  the  donor,  and  not  the  per- 
sonal representative  of  the  plaintiff,  would  have  been  en- 
titled to  the  money.  The  plaintiff  however,  as  far  as  he 
has  been  able,  has  co-operated  with  the  intention  of  the 
donor,  and  the  circumstance  that  the  money  was  left  in 
the  hands  of  the  army  agent  till  the  death  of  the  donor,  is 
a  strong  circumstance,  from  which  to  infer  his  intention^ 
that  the  plaintiff  should  take  the  money  absolutely. 

The  decree  was  made  according  to  the  prayer  of  the  bilL 

(fl)  1  Vern.  «55.  (c)  6  Vcs.  461. 

(»)  8  Vera.  431.  (i)  1  Swanst.  Sft. 
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ATTORNEY  GENERAL  v.  LORD  HOTHAM. 


Rolls. 
June  9—10^19. 


THIS  information^  which  was  filed  at  the  relation  of  Upon  an  inform- 
the  churchwardens  and  overseers  and  some  of  the  ation  to  set  aside 

inhabitants  of  the  parish  of  East  Moukey,  stated,  that  »|«8efornincty. 

.  .  , .      ,      nine  years  of 

there  had  been  from  time  immemorial  situate  withm  the  charity  lands, 

said  parish  certain  enclosed  lands,  called  the  Hale  and  the  defendants 
Hale-PlattSy  which  were  many  years  since  conveyed  by  ***®  lc«oes  set  up 
the  then  owners  thereof  for  the  use  and  benefit  of  the  said  ^^  lease;  uoon 
parish,  and  that  the  said  lands,  although  the  conveyance  the  merits  it  was 
thereof  had  been  lost,  had  from  time  to  time  been  let  by  held,  that  there 

the  inhabitants  of  the  said  parish  assembled  in  vestry,  7**  °^  ground 

^  for  the  defence, 

and  that  the  rents  and  profits  of  the  said  lands  had  firom  |,q^  ^^  Court 

time  immemorial  been  received  by  the  churchwardens  and  was  of  opinion, 

overseers  of  the  said  parish,  and  applied  in  the  repairs  of  that  if  the  merits 

the  church,  in  the  maintenance  of  the  poor,  and  in  other  «■.   j  r   j 

'  r      ^  wise,  the  defend- 

parochial  purposes  in  aid  of  the  rates.  i^nls  ^ere  es- 

topped, and 
»    The  information  then  stated,  that  m  the  year  1767  the  could  not  dis- 
lands  in  question  were  demised  by  the  then  churchwardens  ^j^j^  ^i^     ^ 
of  the  parish,  with  the  consent  of  the  overseers  and  other  tained  the  pos- 
inhabitants  of  the  parish  in  vestry  assembled,  to  TTumias  session. 
Sutton  and  Sicsannah  Norman^  the  owners  of  the  ad-  le-ggcsouriitnot 
joining  lands,  for  the  term  of  twenty-one  years,  at  the  to  have  heen 
yearly  rent  of  31 Z.  10*.,  subject  to  a  covenant  that  they  permitted  to 
would  not  dig,  plough  up,  or  convert  into  tillage,  or  sow  ®°     '"^  ^  *^*' 
with  any  kind  of  grain,  the  demised  premises,  or  any  part  principle  that 
thereof,  or  lop  or  top  any  of  the  trees  thereon ;    and  it  the  plea  of  sill 
farther  stated,  that  upon  the  expiration  of  the  abovemen-  *«*«''  ^»  '^^ 
tioned  lease  in  the  year  1788,  the  said  lands  were  (at  a  ,       .       plead- 
vestry  of  the  parishioners)  again   demised  to  the  said  ed  at  law. 

A  mere  hus- 
handry  lease  of  charity  lands  for  ninety-nine  years  at  an  uniform  rent  cannot  be  sup 
ported. 
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ISZS. 


ArroRNBY- 

Gbhbeai* 

o. 

Lord  HoTBAM. 


Thomas  Sutton^  for  the  benefit  of  himself  and  Sir  Beau- 
mant  Hotham^  (who  had  become  entitled  to  the  interest 
of  the  said  Susannah  Norman  in  the  adjoining  lands)  for 
the  further  term  of  twenty-one  years^  at  the  like  rent  of 
31/.  lOs.,  and  subject  to  the  like  covenants  as  were  con- 
tained in  the  first  mentioned  lease. 


The  information  next  stated^  that  the  sud  Thomas 
Sutton  died  shortly  after  the  date  of  the  last  menti<»ed 
lease,  and  that  upon  his  death  the  benefit  of  such  lease 
became  vested  in  Sir  Thomas  Sutton  his  son,  and  that  it 
a  meeting  of  the  inhabitants  of  the  parish  in  their  vestry^ 
held  <m  the  30th  July  1789,  it  was  agreed  that  the  leaae 
of  the  Hale  lands  granted  to  the  said  Thomas  Sutton  m 
the  year  1788  should  be  cancelled,  and  a  new  lease  thereof 
granted  to  the  said  Sir  Thomas  Sutton,  for  the  term  of 
ninety-nine-years,  at  the  like  rent  and  subject  to  the  like 
covenants  as  were  contained  in  the  former  lease,  and  tiiat 
such  new  lease  was  accordingly  executed  by  the  then 
churchwardens  of  the  parish  to  the  ssdd  Sir  TXoMOf 
Sutton. 


The  information  then  stated  the  death  of  Sir  ThamoB 
Sutton  in  1813,  and  that  by  virtue  of  his  will  the  defend- 
ants claimed  to  be  entitled  to  the  beneficial  interest  in  tbs 
Hale  lands  for  the  residue  of  the  said  term  of  ninety-nine 
years,  and  it  then  set  forth  an  act  of  Parliament,  passed  in 
the  year  1815,  by  which  Commissioners  were  appointed 
for  dividing  and  inclosing  the  commons  and  waste  lands  in 
the  parishes  of  East  and  fFest  MouUey,  and  were  emr 
powered  to  hear  and  determine  any  dispute,  which  might 
arise  between  any  parties  interested  in  the  said  division 
and  inclosure  cimcerning  tlie  respective  shares  and  pro- 
portions which  any  of  them  should  claim  in  or  to  the  lands 
and  grounds  thereby  directed  to  be  divided  and  inclosed: 
but  it  was  provided  by  the  act,  that  nothing  therein  con- 
tained should  extend  to  enable  the  said  Commissioners  to 
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detennine  the  title  to  any  messuages  lands  tenements  or 
hereditaments  whatsoever^  or  to  determine  any  right  be- 
tween any  parties  contrary  to  the  possession  of  any  such 
parties  except  in  cases  of  encroachment  made  within  the 
period  €i  twenty  years,  but  that  in  case  the  Commissioners 
should  be  of  ojunion  against  the  right  of  the  person  or 
persons  so  in  possession^  they  should  forbear  to  make  any 
determination  thereupon^  until  the  possession  should  be 
l^ven  up  by  or  recovered  from  such  person  or  persons,  by 
gectment  or  other  due  course  of  htw.  The  act  of  Parlia- 
Bient  contained  a  clause,  by  which  parties  aggrieved  were 
Miabled  to  appeal  to  the  general  quarter  sessions  wluch 
should  be  holden  for  the  county,  within  two  calendar 
months  next  after  the  cause  of  complaint  should  have 
arisen,  on  giving  notice  of  such  appeal  to  the  Commit* 
sioners  and  the  parties  concerned. 


1833. 


Attorhbv- 
Gbvbral 

V. 

Lord  HoTBAH. 


After  further  stating,  that  from  the  year  1779  the 
lessees  of  the  Hale  lands  had  been  also  lessees  under  the 
crown  of  the  manor  of  Mast  MouUey^  and  that  the  said 
manor  had  been  recently  purchased  from  the  crown  by  the 
defendants ;  the  information  stated,  that  the  Hale  lands 
were  treated  by  the  Commissioners  under  the  act  of  Par* 
Bament  as  common  lands,  and  as  such  were  allotted  to  the 
defendants,  and  it  charged,  that  shortiy  previous  to  the 
expiration  of  the  lease  granted  to  ThomoM  Sutton  and 
Skmamah  Norman  in  the  year  VJ^7y  the  said  Thomas 
Sutton  set  up  a  claim  to  the  said  lands,  insisting  that  the 
same  were  part  of  the  waste  lands  and  commons  of  the 
manor  of  East  Moulsey,  and  that  in  consequence  of  such 
daim  it  was  deemed  advisable  to  take  the  opinion  of 
counsel,  and  that  a  case  was  accordingly  stated,  and  the 
facts  in  such  case  approved  of  and  agreed  to  by  the  said 
Thomas  Suttony  and  his  solicitor,  and  that  the  sud  case 
was  laid  before  Mr.  Serjeant  Hill  for  his  opinion,  and 
that  he  gave  an  opinion  in  favour  of  the  titie  of  the  parish 
to  the  said  lands. 
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Attorhby- 
Obhbral 

Lord  HoTRAv. 


After  further  charging,  that  in  case  the  Hale  lands  were 
formerly  part  of  the  waste  lands  of  the  manor  of  East 
Mouheyy  they  were  not  enclosed  therefrom  within  the 
space  of  twenty  years  previous  to  the  passing  of  the  act^ 
and  that  the  Commissioners  had  no  authority  to  allot  the 
same  to  the  defendants,  the  information  submitted,  that 
the  defendants  could  not  derive  any  title  to  the  said 
lands  imder  the  said  inclosure,  or  any  allotments  of  the 
same  made  by  the  Commissioners,  and  it  prayed,  that 
the  lease  granted  in  'pursuance  of  the  said  agreement 
of  the  30th  day  of  July  1789  might  be  declared  to*  have 
been  improvidently  and  improperly  granted  by  the  then 
churchwardens  and  overseers  of  the  parish  of  EoMt 
Moulseffy  and  that  the  same  might  be  declared  to  be  null 
and  void,  and  might  be  delivered  up  to  be  cancelled ;  and 
that  the  defendants  might  be  decreed  to  deliver  up  the 
possession  of  the  said  lands  to  the  churchwardens  of  the 
said  parish,  and  to  account  with  them  for  the  rents  which 
had  accrued  due  for  the  same  subsequently  to  the  2&ih  of 
December  1816,  (to  which  time  it  was  admitted  by  the  in* 
formation  that  the  rents  had  been  paid)  and  that  the  de- 
fendants might  also  be  decreed  to  deliver  up  all  deeds 
papers  and  writings  relating  to  the  said  lands,  or  any  pari 
thereof. 


The  defendants  by  their  answers  denied,  that  the  Hate 
lands  had  ever  been  conveyed  for  the  use  of  the  pariah, 
and  insisted  that  the  freehold  thereof,  as  parcel  of  the 
manor  of  East  Moulsey,  until  the  allotment  under  the  act 
of  Parliament  mentioned  in  the  information,  was  vested 
in  the  Crown ;  and  after  setting  forth  an  extract  from  the 
Parliamentary  Survey  of  the  Crown  lands  taken  in  the 
year  1649,  containing  a  description  of  a  piece  of  land 
called  the  Hale  as  part  of  the  common  and  waste  lands 
belonging  to  the  manor  of  East  Maubey,  and' also  setting 
forth  an  extract  from  the  Court  Rolls  of  the  said  xnaMor  in 
1661,  purporting  to  be  an  order  of  the  Court  barcM^  r^;a- 
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lating  the  mode  in  which  the  commoners  were  to  enjoy 
rights  of  common  on  the  Halcj  the  defendants  stated,  that 
shortly  previous  to  the  year  IJIO  the  practice  began  of 
some  person  solely  occupying  the  HaJe^  and  paying  for 
the  benefit  of  the  parish  a  yearly  sum  of  money  by  way  of 
eompensation  for  the  right  of  common  thereon  to  which 
the  parishioners  were  entitled^  and  that  by  degrees  the 
parishioners  in  vestry  assembled  assumed  the  right  of 
letting  the  said  lauds.  The  answers  admitted  that  a  lease 
of  the  Haie  lands  had  been  executed  to  Sir  Thomas  Sutton, 
and  that  upon  his  death  the  beneficial  interest  in  such 
lease  became  vested  in  the  defendants,  and  that  they  and 
those  under  whom  they  claimed  had  for  fifty  years  held 
the  said  lands  under  the  parish,  and  had  during  the  same 
period  been  the  lessees  of  the  manor,  and  then  went  on 
to  admit  that  the  defendants  had  lately  purchased  the 
manor,  and  that  the  act  of  parliament  was  passed  as 
skated  m  the  information,  and  after  further  stating,  that 
the  conunissioners  appointed  under  the  said  act  had  de- 
termined the  Hale  lands  to  be  part  of  the  common  and 
waste  lands  which  they  were  authorized  to  allot,  and  had 
allotted  the  same  to  the  defendants,  and  also  stating,  that 
to  the  belief  of  the  defendants  the  said  lands  were  not 
enclosed  from  the  commons  and  waste  lands  within  the 
period  of  twenty  years,  or  any  other  period  of  time  pre- 
TiouB  to  the  passing  of  the  act  of  parliament,  but  con- 
tinued parcel  thereof  up  to  the  time  of  their  being  al- 
lotted in  manner  aforesaid;  the  defendants  submitted, 
that  the  Commissioners  had  authority  to  divide  and  allot 
the  said  lands,  and  that  their  allotment  was  final  and  con- 
elusive,  inasmuch  as  no  person  had  appealed  therefrom  in 
the  manner  prescribed  by  the  act  of  parliament,  and  they 
nisisted  that  the  allotment  could  not  be  impeached  by  the 
Court,  and  claimed  the  same  benefit  of  the  objection  as  if 
they  had  made  it  by  plea  or  demurrer. 


1823. 

Attoevst- 

Gbnbrai. 

o. 

Lord  HoTiuM. 


The  evidence  on  the  part  of  the  informants  consisted 
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Attoenvy- 
Obnbeal 

Lord  HoTHAM. 


principally  of  a  series  of  entries  in  the  parish  books^ 
wliich  were  made  evidence  by  being  in  every  instance  au- 
thenticated by  the  parties  interested  in  the  manor^  and 
which  proved  that  the  Hale  lands  had  from  the  year  I7IO 
been  uniformly  dealt  with  as  the  separate  property  of  tiie 
parish ;  the  case  Md  before  Serjeant  Hill  stated  many  of 
these  entries^  and  also  stated,  that  Thomas  Sutton  the 
lessee  of  the  Hale  lands,  being  also  lessee  of  the  manor, 
permitted  the  timber  on  the  Hale  to  be  cut  and  applied 
for  the  use  of  the  parish.  The  facts  stated  in  tiua  caie 
were  admitted  to  be  evidence  in  support  of  the  informa- 
tion imder  the  fcdlowing  circumstances.  It  was  proved 
that  in  the  year  17^7,  when  the  case  was  hdd  before 
Serjeant  HUl,  T%onias  Sutton  was  lessee  of  the  manors 
and  Henry  Swann  deposed,  that  in  the  abovementioned 
year,  he  had  frequent  communications  with  the  said  Tha^ 
mas  Sutton  for  the  purpose  of  settling  the  then  existing 
disputes  as  to  the  titie  of  the  parish  of  Ea^t  Moubey  to 
the  Hale  and  Hale  Platts,  and  that  it  was  at  first  pro- 
posed to  submit  the  matter  to  arbitration,  and  that  various 
communications  were  had  on  the  subject,  and  that  at 
length  when  the  necessary  &cts  relating  to  the  matters  in 
dispute  were  ascertained,  it  was  concluded,  that  instead 
of  proceeding  to  arbitration  the  opinion  of  Serjeant  Hill 
should  be  obtained,  and  that  every  means  were  used,  by 
making  searches  and  otherwise,  to  ascertain  the  facts  to 
be  stated  in  the  case  prepared  for  the  opinion  of  the  said 
Serjeant  Hill ;  and  that  the  statement  of  fetcts  in  the  sud 
case  was  known  to  and  approved  of  by  the  said  Tlunnas 
Sutton^  and  his  solicitors ;  the  idtness  then  deposed,  that 
a  case  after  much  altercation  and  dispute  was  prepared 
for  the  opinion  of  the  said  Serfeant  Hill,  and  that  has 
opinion  was  taken  thereon,  and  that  such  opinion  was 
communicated  or  made  known  to  the  said  2%omas  Sut'^ 
ton,  the  said  case  and  opinion  having  been  in  his  pos-' 
session.  The  witness  furtiier  deposed,  that  he  did  him- 
self, within  a  very  short  time  after  the  said  opinion  was 
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procured^  communicate  the  purport  thereof  to  the  said 
Tliomas  Sutton,  and  had  several  communications  with 
him  afterwards  upon  the  subject  thereof^  and  that  such 
case  and  opinion  were  on  several  occasions  and  at  several 
different  times^  the  subject  of  discussion  with  the  said 
TAomiis  Sutton  in  the  presence  of  the  deponent,  and  that 
the  said  Thomas  Sutton  submitted  to  and  acquiesced  in 
the  said  opinion,  by  consenting  to  the  calling  of  a  vestry 
of  the  said  parish  of  Meat  MauUey  for  the  purpose  of  re- 
letting the  said  lands,  and  agreeing  at  such  vestry  to  take 
the  said  lands  upon  lease  for  twenty-one  years.  The 
lease  of  the  HaU  lands  to  Sir  Thomas  Sutton  for  ninety- 
nine  years,  dated  the  18M  November  17B9,  was  also  pro- 
duced on  the  part  of  the  informants. 


182). 


ArroaiiBr 
Gbhbrai* 

V. 

LordHoviUH* 


The  defendants  gave  in  evidence  the  parliamentary 
anrvey,  and  the  Court  Rolls  of  the  manor,  but  they  did 
act  shew  any  act  of  ownership  or  enjoyment  following  up 
these  documents ;  they  also  proved  the  inclosure  act  and 
tlie  sward. 

Mr.  Home  and  Mr.  Pepys  for  the  relators. 


The  object  of  this  information  is  to  deal  with  the  de- 

fcudants  simply  as  tenants ;  the  Court  will  not  look  at  the 

title  of  the  defendants  independent  of  Ae  lease,  it  will 

not  permit  them  to  take  advantage  of  a  possession  which 

they  have  obtained  as  lessees,  for  the  purpose  of  asserting 

a  title  which  they  cannot  liave  except  in  opposition  to  the 

t^bts  of  their  landlord.    If  the  question  of  title  can  be 

introduced  at  all,  it  is  proved  that  the  parish  has  been  in 

the  habit  of  letting  these  lands  for  upwards  of  a  cenlwry ; 

H  must  thereby  have  acquired  an  indefeasible  title  i^idnst 

all  the  world ;   it  is  not  pretended  that  there  has  been 

possession  following  up  the  statement  in  the  parliamentary 

survey ;   and  these  lands  having  been  enjoyed  by  the  pa- 

rish  for  a  period  very  far  exceeding  twenty  years  the  Com- 
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inisdioners^  by  the  terms  of  the  act  of  parliament^  had  no 
authority  to  allot  them ;  if  the  defendants  are  to  be  con- 
sidered as  the  lessees  of  the  parish^  it  is  quite  clear  that  a 
mere  husbandry  lease  of  charity  lands  for  ninety-nine 
years  cannot  stand. 


Mr.  Shadtvell  and  Mr.  Temple  for  the  defendants. 

When  a  lessor  proceeds  adversely  against  his  lessee  for 
the  purpose  of  setting  aside  the  lease^  he  dissolves  the  re- 
lation of  landlord  and  tenant,  and  it  is  competent  to  the 
lessee  to  protect  himself  if  he  can  by  disaffirming  the 
title  of  his  lessor;  the  parish  has  had  only  a  qualified  pos- 
session of  this  land^  they  have  held  it  as  common  lands^ 
and  their  title  is  destroyed  by  the  act  of  parliament.  It 
is  proved  that  in  1641  the  lands  belonged  to  the  Crown, 
and  as  the  Crown  can  grant  only  by  matter  of  record^ 
if  there  had  been  a  conveyance  to  the  parish  it  could 
have  been  produced.  The  act  of  parliament  has  pointed 
out  a  particular  mode  of  appeal^  and  the  jurisdiction  of 
the  Court  is  therefore  excluded. 

The  Master  of  ths  Rolls. 


In  giving  my  judgment  upon  this  case  I  shall  consider 
it  in  three  points  of  view,  first  as  it  presents  the  case  cm 
the  part  of  the  relators,  considered  as  distinct  from  tlie 
case  made  by  the  defendants ;  and  secondly  mth  reference 
to  the  case  on  the  part  of  the  defendants,  branching  oat 
into  two  distinct  grounds  of  defence.  With  respect'  to 
the  first  view  of  the  subject  it  is  unnecessary  to  make  any 
observations  upon  it,  because  the  relief  sought  by  this  in* 
formation  is  quite  according  to  the  ordinary  practice  of 
the  Court  with  respect  to  charity  lands ;  it  is  too  dear  to 
admit  of  any  doubt,  that  a  husbandry  lease  of  lands  be- 
longing to  a  charity,  for  ninety-nine  years,  at  an  unifcnrm 
rent,  cannot  stand,  unless  some  satisSsctory  reason  can  be 
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given  to  support  it;    and  in  tlie  present  case,  the  fact  of  1823. 

the  lease  for  ninety-nine  years  having  been  substituted  for 

one  of  twenty-one  years,  without  any  agreement  being  made        Gbkeral 

for  an  increase  of  the  rent  accordinsr  to  the  change  of  cir-    ,     ,  ^' 

°.  _        ®     ,  Lord  HoTHAx. 

cumstances,  or  any  obligation  being  miposed  upon  the  te- 
nant to  lay  out  any  money  upon  the  estate,  is  quite  con- 
clusive agabst  the  lease. 

The  difficulties  therefore  which  belong  to  this  subject 
arise  out  of  the  case  made  by  the  defendants ;  admitting 
that  they  were  lessees  for  ninety-nine  years,  they  contend 
that  the  property  is  changed,  and  that  they  are  no  longer  « 
bound  by  the  terms  of  the  contract ;  to  support  that  po- 
sition two  grounds  are  taken.  First  it  is  said  that  if  the 
act  of  parliament  had  never  passed,  the  lands  in  question 
would  not  now  have  been  the  separate  property  of  the  parish, 
but  common  waste  lands  belonging  to  the  manor  of  East 
Moulsey.  It  is  attempted  to  make  that  out  by  adducing 
the  parliamentary  survey  and  the  Court-rolls  of  the  ma- 
nor^ and  it  is  contended  that  those  documents  furnish 
strong  evidence  to  shew,  that  in  the  years  1649  and  1661 
these  lands  belonged  to  the  manor.  Both  the  documents 
adduced  are  undoubtedly  deserving  of  great  consideration ; 
the  parliamentary  survey  in  particular  is  entitled  to  con- 
siderable weight,  from  the  accuracy  with  which  it  is  known 
to  have  been  taken ;  but  it  is  to  be  observed  that  the  evi- 
dence is  documentary;  we  do  not  know  that  on  the  survey 
being  taken  it  was  attended  by  the  persons  claiming  these 
lands  as  their  property ;  the  parliamentary  surveyors  may 
have  been  mistaken,  and  with  respect  to  the  Court-rolls  of  The  court-rolls 
the  manor,  taken  by  themselves  they  are  evidence  only  ^^  *  manor, 

affainst  the  tenants  of  the  manor  and  the  lord  of  the  ma-     ,       ^  . 
^  selves,  are  evi* 

nor.    It  is  competent  to  the  Court  Baron  to  enter  upon  dence  only 
their  records  my  land  to  be  their  common,  and  I  have  no  against  the  te- 

means  to  dispute  it ;  their  record  therefore  is  of  itself  but  "*"*  ^  ^  •    ® 

,        ,  manor,  and  the 

tx  parte  evidence^  and  does  not  of  necessity  bind  third  \q^^  ^f  ^^ 

persons.    The  first  thing  tl^e  Court  looks  at  as  the  crite-  manor. 

Vol.  I.  Q 
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1 S2S.         rion  of  property  Is  usage  and  enjoyment.    Ancient  de^dtt 
^•^^'^^^^^       are  exceedingly  material  if  followed  up  by  possession^  but 
GiENERAL*      ^  ^^*  followed  up  by  possession,  and  If  there  has  been  a 
J^'  long  enjoyment  and  uninterrupted  possession  in  opposi- 

tion  to  them,  they  lose  that  importance  to  which  they 
Presumption  of  ^^^^  otherwise  be  entitled.  Very  high  judges  hstve  said 
law  in  favour  of  they  would  presume  any  thing  in  favour  of  a  long  enjoy- 
long  enjoyment,   ment  and  iminterrupted  possession.     Suppose  this  case 

a     unin  rrup  -  ,^^^^  ^^^  submitted  to  the  consideration  of  a  jury,  and  the 
ed  possession.  '^    ^' 

parliamentary  survey  and  the  CoUrt  Rolls  of  the  manor 

were  produced  to  shew  that  these  lands  belonged  to  tli6 
Crown,  and  no  other  evidence  was  produced  to  prdve  that 
fact ;  and  on  the  part  of  the  parish  the  parish  books  were 
produced,  containing  these  different  entries,  and  it  was 
proved  that  the  parish  had  been  in  the  quiet  enjoyment 
and  uninterrupted  possession  of  this  property  for  one  hun- 
dred and  ten  years, — would  not  that  be  conclusive  ?  Is  fabt 
sixty  years  possession  a  title  against  tlie  Crowil  ?  Is  not 
one  hundred  and  ten  years  possession  sufficient  to  put  an 
end  to  any  claim  as  to  this  property  ?  We  must  suppose 
that  persons  who  have  a  right  to  property  will  assert  that 
right,  and  if  they  lay  by  for  one  hundred  and  ten  years, 
and  suffer  the  property  to  be  eiyoyed  by  other  peiisons, 
that  enjoyment  must  constitute  right.  I  cannot  have  thi^ 
least  hesitation  in  saying,  that  whatever  may  hlEive  been 
the  origin  of  the  possession  of  these  lands  by  the  pariaby 
that  possession,  coupled  with  the  circumstance  that  the 
party  who  it  is  said  is  entitled,  has  been  standing  by  and 
making  no  objection  to  the  property  being  enjoyed  as  the 
separate  property  of  the  parish,  must  decide  thb  qliebtion ; 
and  that  we  must  consider  these  landH  as  having  bieen 
originally  granted  to  trustees  for  the  benefit  of  the  ptaUb, 
and  to  be  enjoyed  by  them  as  their  separate  etclufiivte 

property. 

* 

The  second  part  of  the  case  made  by  the  defehdttits  ii, 
that  the  act  of  parliament  gave  the  Commissionehi  jnriii- 
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diction  to  decide  die  question  with  respect  to  tliesc  lands^  1823. 

bat  I  am  clearly  and  decidedly  of  opinion  that  they  had  no 

jurisdiction  at  all,  and  that  they  were  expressly  prohibited  Gbwkral 

from  interfering  or  meddling  in  any  manner  with  this  sub-  .       •*• 

ject ;  it  follows  as  a  matter  of  course,  if  they  had  no  ju-  ^ijgpg  ^  limited 

ris^ction,  that  their  decision  is  a  nullity ;  it  does  not  create  tribunal  takes 

any  necessity  for  an  appeal,  where  a  limited  tribunal  takes  upon  itself  to  ex- 
.      ,-  ......  1.  1    J  4.1.       ercise  a  jurisdic- 

upon  itself  to  exercise  a  jurisdiction  which  does  not  be-  tion  which  does 

long  to  it ;    if  it  decides  upon  matters,  with  respect  to  not  belong^  to  it, 

which  it  has  no  authority,  its  decision  amounts  to  nothing,  it**  decision 

and  no  party  can  in  the  least  be  bound  by  it.  amoun     o 

^      -^  ^  nothing;  and 

does  not  create 
There  is  therefore  no  ground  of  defence  upon  which  the  any  necessity  for 
right  of  the  relators  to  the  property  in  question  can  be  re-  *■*  appeal, 
sisted ;  but  there  is  a  feature  in  this  case  which  Courts  of 
justice  have  always  considered  it  their  duty  to  mark  with 
the  strongest  censure ;  that  the  tenant,  instead  of  en- 
deavouring to  protect  and  support  the  title  of  his  land- 
lord, has  done  all  in  his  power  to  impeach  it.  If  there  is 
one  principle  more  established  than  another  with  respect 
to  the  relation  between  landlord  and  tenant,  it  is  this,  that 
if  a  tenant  receives  the  possession  of  an  estate  from  a 
landlord,  he  never  can  dispute  the  title  of  that  landlord. 
There  are  instances  where  under  peculiar  circumstances 
.Courts  of  justice,  when  third  persons  have  been  interested, 
have  let  the  tenant  in  to  shew  that  the  person  to  whom 
he  has  paid  rent  was  not  entitled  to  receive  it ;  (a)  but 
even  in  such  cases  it  has  always  been  done  with  the  very 
greatest  caution.  With  respect  to  the  principle,  it  is  the 
first  maxim  for  every  tenant  to  understand,  that  so  long 
as  he  retains  possession,  he  cannot  dispute  the  title  of  the 
person  who  gave  him  that  possession.  There  have  been 
cases  in  which  it  has  been  evident  that  the  landlord  had 
HO  title,  and  yet  the  Court  would  not  hear  the  tenant  say 
so,  as  for  instance  in  the  case  of  the  Bedford  Levels  (i) 

(«)  Rogers  tr.  Pitcher,  6  Taunt  t09.  (»)  S  Bast  63S. ' 

Q2 
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where  they  wanted  to  shew  that  the  lease  was  good  fof 
nothing  because  it  was  not  registered^  when  the  tenant 
came  to  state  that^  his  evidence  was  not  allowed  to  be  re- 
ceived. 

It  has  been  decided  a  hundred  times  over^  that  the  te- 
nant cannot  plead  the  plea  of  7iil  hahuit  in  tenementisj  and 
that  the  plaintiff  in  cognizance  or  in  avowry  is  not  called 
upon  to  shew  his  title ;  it  would  be  contrary  to  the  prin- 
ciple upon  which  the  relation  between  landlord  and  tenant 
exists,  to  allow  the  tenant  to  dispute  his  landlord's  title ; 
for  there  is  an  implied  covenant  that  the  landlord  shall 
protect  the  tenant's  enjoyment,  and  the  tenant  shall  guard 
the  landlord's  title.  If  the  merits  of  this  case  had  been 
otherwise  the  defendants  were  estopped ;  if  they  wished 
to  dispute  the  title  of  their  landlord  they  ought  to  have 
given  up  the  possession ;  I  almost  doubt  whether  they 
ought  to  have  been  permitted  to  enter  into  evidence  at  all, 
upon  the  principle  that  the  plea  of  nil  habuit  in  tene- 
mentis  could  not  have  been  pleaded  at  law ;  but  for  the 
purpose  of  meeting  the  justice  of  the  case,  I  was  unwill- 
ing to  exclude  the  evidence.  Upon  the  whole  view  of 
this  case,  I  have  not  the  least  doubt  but  that  the  relators 
are  entitled  to  the  relief  they  pray ;  the  consequence  is 
that  the  lease  must  be  declared  null  and  void,  that  posses- 
sion must  be  delivered  up,  and  that  there  must  be  an  ac- 
count of  the  rents  according  to  the  true  value ;  and  the 
defendants  must  pay  all  costs. 

The  following  decree  was  made. 


His  Honoiur  doth  declare,  that  the  lease,  dated  the  18th 
day  of  November  1789,  of  the  charity  lands  and  premises 
in  the  pleadings  mentioned,  called  the  Hale  and  Hale 
PlattSy  for  the  term  of  ninety-nine  yeirs,  granted  in  pur- 
suance of  the  agreement  of  the  30th  day  of  July  1/89  in 
the  pleadings  mentioned,  is  void,  and  doth  decree  the 
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same  accordingly;  and  his  Honour  doth  order  and  decree^ 
that  the  defendants  do  deliver  up  the  said  Ipase  to  the  re- 
lators fFilliam  Greening  Martin  and  William  Annisofiy 
the  churchwardens  of  the  said  parish  of  East  Moulsey^  to 
be  cancelled,  and  that  the  said  defendants  do  deliver,  up 
possession  of  the  said  charity  lands  with  the  appurte- 
nances, and  all  other  the  premises  comprised  in  the  said 
lease,  to  the  said  fFilliam  Greening  Martin  and  fFilliam 
jinnison  as  such  churchwardens  as  aforesaid ;    and  his 
Honour  doth  order  and  decree,  tliat  it  be  referred  to  the 
master  to  take  an  account  of  the  rents  of  the  said  lands 
and  premises,  which  have  accrued  due  since  the  25th  of 
December  1816,  and  which  have  been  received  by  the  said 
defendants,  or  by  any" other  person  or  persons  by  their  or 
either  of  their  order  or  for  their  or  either  of  their  use, 
and  in  case  it  shall  appear  upon  taking  the  said  account, 
that  the  said  defendants  or  any  or  either  of  them  have 
been  in  the  occupation  of  any  part  of  the  said  lands  and 
premises  since  the  said  25th  of  December  1816,  or  if  the 
said  master  shall  not  be  able  to  ascertain  what  rents  have 
been  received  in  respect  of  such  lands,  the  said  defend- 
ants are  to  be  charged  in  taking  tlie  aforesaid  account 
according  to  a  valuation  to  be  set  thereon  by  the  said 
master ;    and  it  is  ordered  that  the  said  master  do  con- 
sider what  is  a  reasonable  rent  to  be  paid  by  the  said 
defendants  during  such  time ;   and  it  is  ordered  that  the 
said  defendants  be  charged  therewi£h  accordingly ;    and  it 
is  ordered  that  what  shall  be  found  due  on  taking  the  said 
account  be  paid  by  the  said  defendants  to  the  said  fFilliam 
Greening  Martin  and  fFilliam  Annison  as  such  church- 
wardens as  aforesaid,  and  it  is  ordered  that  the  said  master 
do  enquire  and  state  whether  the  said  defendants,  or  any 
of  them,  have  in  their  or  any  of  their  possession  custody 
or  power,  any  and  what  deeds  documents  books  accounts 
evidences  or  writings  belonging  to  the  said  lands,  and  it 
b  ordered  that  the  said  defendants  do  deliver  the  same 
to  the  said  fFilliam  Greening  Martin  and  fFilliam  An- 
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nison  as  such  churchwardens  ad  aforesaid.  And  it  is  or^ 
dered  that  the  said  defendants  do  pay  unto  the  relatom 
their  costs  of  this  suit  to  be  taxed  by  the  said  master. 


Rolls. 
June  80. 


ELIZABETH  the  wife  of  JOHN  PMCHARD  by  her 
next  friend ,    Puiimtipf. 

AND 

GEORGE  AMES  and  the  said  JOHN  PMCHARD 
Djapbndants. 

Before   Graham^  Baron^  and  Masters  Alexander  and 
Coo:,  for  the  Master  of  the  Rolls. 


A  legacy  given 
to  a  married 
woman  *'  for  ber 
own  use  and  at 
her  own  dis- 
posal** vests  in 
her  as  separate 
estate. 


THE  bill  in  this  cause  stated,  that  Mary  Bold  by  her 
will  bequeathed  to  the  plaintiff,  the  sum  of  2401. 
'^  for  her  own  use  and  at  her  own  disposal,^'  and  14^1- 
pointed  the  defendant  Ames  to  be  her  executor,  and  gave 
him  full  power  to  receive  the  residue  of  her  estate  for  his 
own  use.  The  bill  submitted,  that  the  plaintiff  was  en- 
titled to  the  legacy  for  her  sole  and  separate  use,  and 
prayed  that  it  might  be  pidd  to  her. 

ITie  defendant  John  Prichard  insisted,  that  he  was  en- 
titled to  the  legacy  in  his  marital  right. 

Mr.  Sugden  for  the  plaintiff  cited  Kirk  v.  Paulin,  (a) 
where  a  legacy  to  a  married  woman,  to  be  at  her  dispoed^ 
was  held  to  vest  in  her  as  separate  estate. 

(c)  9  Yin.  Abr.  96  fl.  tS. 
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Mr.  Roupell  for  the  defendant  John  Prichard.  *8«3. 


Amis. 


PaiCHARD 

The  intention  to  give  the  property  to  the  separate  use  v. 

of  the  wife  must  be  clearly  manifested  in  order  to  defeat 
the  marital  ligbt  of  the  husband^  Lumb  v.  MUnes.  {b)  A 
legficy  given  to  a  married  woman,  ^^  for  her  sole  use  and 
benefit,"  vest^  in  her  as  separate  estate ;  Adamson  v. 
Armitage,  (c)  Ex  pfirte  Ray,  {d)  But  where  it  is  given 
only  fpT  her  own  usq  and  benefit,  the  right  of  the  hus- 
band ip  npt  excluded;  ^ills  v.  Sayers.  (e)  Roberts  v. 
Spicfir.  {/)  The  e^cpresslon  "  at  her  own  disposal"  cannot 
bftve  A  greats  offset  than  the  words  ^^  for  her  own  use 
and  bepefit." 

JMr.  J^ri4gnian  for  the  executors. 

Gf^hflm,  Baipn. 

I  cannot  entertain  a  doubt  upon  this  point ;  the  neces- 
sary effect  of  these  words  is  to  give  this  legacy  to  the  se- 
piirfite  ufie  of  the  plaintiff.  The  testatrix,  in  using  the 
VQrdi  ^^  at  her  own  disposal^"  has  stated  the  effect  she 
wished  to  be  produced;  Jber  mtention  was  to  give  the 
plaintiff  that  power  of  disposjition  which  the  law  does  not 
ipve  lier.  The  words  ^^  at  her  own  disposal"  must  be  al- 
together rgected,  if  thqy  .are  taken  to  mean  nothing  more 
thim  ^^  for  her  own  use." 


(b)  5  Tes.  517.  {e)  Coop.  CC.  28S. 

(i)  1  Mada.  Rq>.  199.  (0)  4  Madd.  Rep.  409. 

(/)  5  Madd.  Hep.  491. 
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March  82. 

J«(y  J-  COPIS  V.  MIDDLETON. 

Where  two  per-    f  ■  ^HIS  suit  was  instituted  by  creditors  for  the  adminis' 

sons  execute  a       J.  Oration  of  the  estate  of  John  Knott,  who  died  on  the 

bond,  the  one  as    ^^  \_     ^ 

principal,  the         "^'^  ^^  December  1792,  and  by  the  decree  made  upon  the 

otht»r  as  surety,    hearing  of  the  cause,  dated  the  25th  of  November  1796^ 

and  no  other  as-   it  was  referred  to  the  master  to  take  an  account  of  the 

surance  IS  exe-      jgijtg  ^f  ^he  said  John  Knott,  and  it  was  ordered,  that 
cuted  at  the  '  ' 

time,  the  surety    ^^  master  should  enquire  and  state  to  the  Court,  whe- 

paying  the  bond   ther  the  defendant   Newman  Knott  had  paid  any  and 

debt  is  a  simple    ^hat  debts  of  the  s^d  John  Knott,  as  surety  for  him,  or 
contract  ere-  ,      ,  .  .  i     j  i_^  j 

ditor  onW  of       ^^^  ^^     what  money  m  respect  of  any  such  debts,  and 

the  principal.       whether  the  said  Netvman  Knott  received  any  and  what 

consideration  satisfaction  or  indemnity  in  respect  of  any 
or  either  of  the  said  debts,  and  to  what  extent,  together 
with  the  nature  of  such  security  satisfaction  or  indem- 
nity. 

The  master  by  his  report,  dated  the  20th  of  May  1816^. 
certified,  that  the  specialty  debts  of  the  said  John  Kfwit 
amounted  to  16065/.,  and  he  further  certified,  that  it  ap- 
peared by  the  evidence  brought  before  him,  that  the  said 
Netvman  Knott  became  surety  for  the  said  John  Knott 
to  a  considerable  amount,  and  paid  various  sums  of  money 
on  account  of  such  suretyship,  and  that  he  did  not  find 
that  the  ssdd  Newman  Knott  received  any  consideration 
satisfaction  or  indemnity  in  respect  of  any  of  such  debts* 
In  the  schedule  to  his  report  the  master  included  the  re- 
presentatives of  the  said  Netvma7i  Knotty  and  one  John 
Martiny  as  specialty  creditors  of  the  said  John  Knotty  in 
respect  of  sums  paid  by  the  said  Newman  Knott  and 
John  Martin  respectively,  in  discharge  of  the  principal 
and  interest  of  certain  bonds  entered  into  by  them  aa 
sureties  for  the  said  John  Knotty  and  he  allowed  interest 
upon  such  principal  sums. 
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The  bonds  in  which  Newmmi  Knott  was  surety,  were 
dated  respectively  the  8th  of  August  1781,  and  the  10th 
of  January  1792^  and  were  joint  bonds,  executed  by  him 
and  the  said  John  Knotty  to  Richard  Fogden  and  Thomas 
Turgis  respectively,  and  were  conditioned  for  securing 
the  respective  sums  of  800/.  and  300/.  The  principal 
and  interest  remaining  due  upon  these  bonds  was  paid  by 
Newman  Knott  after  the  death  of  John  Knott.  The 
bond  in  which  John  Martin  was  surety,  was  dated  the 
8th  of  October  1701,  and  was  also  a  joint  bond,  executed 
by  him  and  the  said  John  Knotty  to  John  Boniface^  and 
conditioned  for  securing  the  sum  of  250/.  The  principal 
and  interest  due  upon  this  bond  was  paid  by  Martin  in  the 
lifetime  of  John  Knotty  and  the  bond  was  assigned  to 
Martin. 


1823. 


C«FIS 

V. 
MlDDLBTOH. 


These  facts  were  brought  before  the  Court  by  two  ex- 
ceptions taken  by  the  plaintiffs  to  the  Master's  report,  by 
which  it  was  insisted,  that  the  Master  under  the  circum- 
stances ought  not  to  have  considered  as  specialty  debts, 
the  sums  paid  by  the  said  Newmxm  Knott  and  John 
Martin  in  respect  of  the  specialty  debts  of  the  said  John 
Knotty  but  ought  to  have  considered  such  sums  as  simple 
contract  debts  only,  and  ought  not  to  have  aUowed  in- 
terest thereon,  inasmuch  as  the  said  Newman  Knott  and 
John  Martin  in  making  such  payments,  did,  as  the  plain- 
tiffs submitted,  virtually  cancel  the  bonds  and  specialties, 
and  put  themselves  in  the  situation  of  simple  contract 
creditors  of  the  said  John  Knott. 

The  cause  now  came  on  upon  the  exceptions. 

Mr.  Martin  Mr.  Wingfield  and  Mr.  Pepys  in  support 
of  the  exceptions. 


Where  a  bond  is  executed  by  principal  and  surety^  it  is 
quite  clear  that  the  surety  paying  off  the  debt  becomes^  at 
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Jai^  a  simple  ooi^ract  creditor  of  the  priucipaL  Hii  i«- 
medy  against  the  principal  is  by  an  indebitatus  asmmjmif 
or  ^n  action  on  the  case,  and  he  cannot  declare  upon  the 
bond.  Upon  what  principle  then  can  the  surety  be  con-* 
verted  into  a  t^cialty  creditor  in  equity^  where  there  ia  no 
contract  between  the  parties  that  he  shall  be  so  con*^ 
side]!)!^  Tlie  utmost  remedy  which  Courts  of  £qiul^ 
have  afforded  to  sure^ties  has*  been,  to  give  them  the  be- 
nefit of  all  the  continuing  securities  entered  into  by  tbe 
principal  for  the  paynient  of  the  debt,  but  yirhen  a  boul 
is  paid  off  all  remedy  i^on  it  is  at  an  end ;  the  suretf 
cannot  even  compel  an  assignment  of  the  bond ;  Gammom 
V.  Stone,  (a)  Waffington  v.  Sparks,  {b)  There  is  ih>  pria* 
<ciple  ii^on  which  a  Court  of  Equity  can  consider  Ifae 
siurety  as  a  specialty  creditor,  and  no  direct  adjudinatJOB 
upon  the  point  can  be  found  in  print.  The  case  of 
£htbam  v.  St^ne,  (c)  by  which  the  Master  conaidered 


ifii  ^  yes.  339. 

ih)  2  Yes.  ^69. 

(e)  The  following  note  of  this 
case  is  extracted  from  the  Re- 
gister : — 

HOTBAM  V,  StORB. 

On  the  18th  of  August  AHA 
John  P^  aod  Jdm  JPlaU  eze- 
ciited  a  joint  and  several  bond 
to  John  Stocky  conditioned  for 
the  payment  of  1000/.  and  inter- 
est, and  by  a  memorandum  in 
writing,  bearing  even  date  with 
the  bond,  and  signed  by  /V»  it 
was  declared  th»t  the  name  of 
Piatt  was  inserted  in  the  bond  as 
a  security  for  P^ll,  and  at  his 
request,  and  that  no  part  of  the 
1000/.  was  received  by  PUUt^ 
and  P^tt  promised  to  indemnify 
v#Ml  ^gaiut'the  bood  aid. the 
iata«t4li0re#f.  Ja  .the  «ioalh 


aSJugmt  1775  Johm  PiaU  jiied, 
having  by  his  will  appointed  the 
defendant  Partridge  to  be  lys 
executor ;  John  Pytt  died  in  A^" 
gust  1776,  and  after  his  death 
the  principal  and  interest  dneoa 
the  bond,  amounting  to  148ftl.» 
was  paid  by  ParlruJSP^,  to  iibpia 
the  bond  was  delivered  up. 

By  the  decree  in  the  cause  it 
was  amongst  other  things- ord»* 
«d,  that  the  Master  should  es- 
quire and  state  to  the  Court  the 
priorities  of  the  respective  in- 
cumbrances, annuities,  and  spe- 
cialty debts,  affecting  the  estpUas 
in  question  in  the  cause. 

The  Master  by  his  report, 
■dated  the<fith  of  Decanter  ia09, 
/Mtlbfths^ffTAl  ipsirumeali  Jbf 
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himself  to  be  bound,  is  not  reported,  but  there  was  in 
that  case  a  special  agreement  between  the  parties,  and 
the  decision  was  appealed  from,  and  the  appeal  com- 
promised; Robinson  v.  Wilson  {d)  does  not  amount  to 
a  decision,  and  the  cases  there  referred  to  are  distin- 
guishable from  the  present.  In  Gayner  v.  Royner  {e) 
the  bond  appears  to  have  been  accompanied  by  a  mort- 
i;age ;  and  the  circumstances  of  Parsons  v.  Briddock  (/) 
shew^  that  the  point  in  question  could  not  have  arisen. 


1823. 


COFU 
MiOOLITOIf. 


Mr.  Shadwell  in  support  of  the  Master's  report. 

This  case  must  be  considered  in  two  points  of  view, 
first  with  respect  to  the  bonds  paid  in  the  lifetime  of  the 
principal,  and  secondly  with  reference  to  the  case  where 


wluch  John  Pyti  became  seized 
ia  fee  of  the  estates  in  question, 
aadl  stated,  that  the  first  incum- 
bnuice  on  the  said  estates  was  an 
annuity  of  200/.  granted  by  the 
saiA  John  Pytt  to  the  defendant 
'Robert  Stone,  and  that  the  se- 
cond incumbrance  thereon  was 
a  debt  of  400f.  due  to  Richard 
Bowiher,  by  virtue  of  the  said 
John  P^/fsbond,  dated  the  1 0th 
of  October  1775;  and  after  stat- 
ing several  other  incumbrances 
aflectmg  the  said  estates,  the 
Master  certified,  that  a  state  of 
ftcts  had  been  carried  in  by 
Portridge^  claiming  to  have  the 
debt  paid  by  him  allowed  as  the 
second  incumbrance  upon  the 
estates  m  question,  but  that  upon 
'e<taisideration  of  tiie  claim  he 
4itd  disallowed  the  same,  inas- 
much as  he  humbly  conceived 
Ibal  the  said  debt  was  not  any 


charge  or  incanrf)raaoe  upon  the 
said  estates. 

The  defendant  Partridge  tobk 
an  exception  to  the  report,  in- 
sisting thflit  the  Master  ought  to 
have  allowed  the  claim  as  the 
second  incumbrance  4iii  the 
estates. 

The  decree  declares,  that  the 
defendant  Partridge  b  entitled 
to  stand  as  the  second  incom- 
brancer  upon  the  estatesin  ques- 
tioa,  and  directs  an  account  to 
be  taken  of  what  is  due  to  him 
for  principal  and  interest  by 
virtue  of  the  bond. 

Reg.  lib.  1809.  Ali.  IS35. 

(4f)  2  Madd.  Rep.  464. 

<«)  Search  has  been -made  f»r 
this  cane  in  the  Mgislir,  Aid  it 
cannot  be  found. 

(/)  «  Vcrn.  608. 
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1823.  tlie'bond  was  not  paid  by  the  surety  till  after  the  death  of 

the  principal.     In  the  first  case,  although  the  bond  debt 

„,  was  extinguished  at  law,  the  surety  would  be  a  specialty 

MiDDLEToir.      crecfitor,  because  a  Court  of  Equity  would  keep  alive  the 

bond  for  his  benefit,  and  on  the  principle  on  which  it  in* 
terferes  to  prevent  legal  bars  from  being  set  up,  would 
permit  an  action  to  be  brought  upon  the  bond,  and  re- 
stndn  the  principal  from  setting  up  the  payment. — [Lard 
Chancellor :  Did  you  ever  hear  of  such  an  injunction  ?]— 
In  the  other  case  there  is  still  further  reason  to  consider 
the  surety  as  a  specialty  creditor,  because  it  was  compe- 
tent to  the  creditor  after  the  death  of  the  principal  to  have 
proceeded  against  his  estate^  and  then  the  surety  might 
have  filed  a  bill  to  have  the  benefit  of  that  proceeding.  In 
Wright  v.  Morley  (a)  Sir  Williani  Grant  decided,  that 
the  surety  has  precisely  the  same  rights  as  the  creditor* 
Robinson  v.  Wilson  is  the  only  case  which  bears  upon  the 
point,  and  although  no  final  judgment  was  given,  the 
opinion  of  Sir  Thomas  Plumer  was  in  favour  of  the 
surety.  It  may  fairly  be  inferred  that  the  principal  agreed 
to  indenmify  the  sureties,  and  the  circumstance  of  the 
sureties  not  having  taken  counterbonds  is.  a  defect  in  form 
against  which  this  Court  ought  to  relieve. 

The  Lord  Chancellor. 

I  take  the  present  case  to  be  simply  this,  upon  loang 
of  money  to  ^.  joint  bonds  were  given  by  ^.  and  S.^ 
B,  being  surety  for  ^•,  two  of  the  bonds  were  paid  off  by 
B.  in  the  lifetime  of  A. ;  now  if  one  of  two  joint  obligors, 
being  a  surety,  pays  off  the  debt  in  the  lifetime  of  the 
principal,  he  is  at  law  merely  a  simple  contract  creditor 
of  the  principal,  and  if  the  principal  lives  for  twenty  years 
after  the  payment  of  the  debt,  he  continues  during  all 
that  time  to  be  at  law  a  simple  contract  creditor  oi^ly^ 

(«)  II  Vcs.  12. 
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then  the  question  is,  whether  by  the  death  of  the  prin- 
cipal he  is  to  be  converted  in  a  Court  of  Equity  into  a 
specialty  creditor  against  his  assets.  With  respect  to  the 
bond  paid  off  after  the  death  of  the  principal,  the  ques- 
tions are,  whether,  inasmuch  as  at  the  death  of  the  prin- 
cipal there  was  money  due  upon  the  bond,  there  was  an 
equity  on  the  part  of  the  surety  to  compel  the  creditor  to 
go  in  against  the  assets  of  the  principal,  and  whether, 
there  having  been  no  interposition  for  that  purpose,  the 
right  of  the  surety  to  stand  in  the  place  of  the  creditor 
can  now  be  maintained.  When  it  is  considered  that  this 
was  a  joint  bond,  and  that  no  action  at  law  could  be 
maintained  except  against  the  surety,  the  surviving  debtor, 
it  is  a  strong  proposition  to  say,  that  the  surviving  debtor 
u  to  be  considered  in  equity  as  a  specialty  creditor  against 
the  assets  of  the  deceased  debtor.  With  regard  to  the 
case  before  Sir  Tliomas  Sewell  it  does  not  appear  to  me 
to  bear  at  all  upon  the  point  in  question ;  in  that  case 
there  was  a  bond  and  mortgage,  and  the  cases  where  there 
is  a  bond  only  and  a  bond  and  mortgage  are  quite  dif- 
ferent. It  is  a  general  rule  that  in  eqidty  a  surety  is  en- 
titled to  the  benefit  of  all  the  securities  which  the  creditor 
has  against  the  principal,  but  then  the  nature  of  those 
securities  must  be  considered;  when  there  is  a  bond 
merely,  if  an  action  was  brought  upon  the  bond,  it  would 
appear  upon  oyer  of  the  bond  that  the  debt  was  extin- 
guished ;  the  general  rule  therefore  must  be  qualified,  by 
.considering  it  to  apply  to  such  securities  as  continue  to 
exist,  and  do  not  get  back  upon  payment  to  the  person 
of  the  principal  debtor ;  in  the  case  for  instance  where  in 
addition  to  the  bond  there  is  a  mortgage,  with  a  covenant 
on  the  part  of  the  principal  debtor  to  pay  the  money,  the 
surety  paying  the  money  would  be  entitled  to  say,  I  have 
lost  the  benefit  of  the  bond,  but  the  creditor  has  a  mort- 
gage, and  I  have  a  right  to  the  benefit  of  the  mortgaged 
.estate,  which  has  not  got  back  to  the  debtor ;  there  is  a 


18^. 
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It  is  a  general 
rule  that  in 

equity  a  surety 
is  entitled  to  the 
benefit  of  all  the 
securities  which 
the  creditor  has 
against  the  prin- 
cipal ;  the  rule 
however  masi  be 
qualified,  by 
considering  it  to 
apply  to  such 
securities  as  con- 
tinue to  exist, 
and  do  not  get 
back  upon  pa^ 
ment  to  the  per- 
son of  the  prin- 
cipal debtor. 


380 


CASES  IN  CHANCERY. 


tm. 


Com 

MlDDLBTdir. 


great  diffisrence  between  Sir  Thotnas  SewdV^  cage  aii 
stated  in  the  argument  and  in  the  judgment ;   Sir  Thch 
mas  Plumer  sayo  it  establishes,  that  a  surety  pajdng  a 
specialty  debt  has  a  right  to  be  considered  as  a  specialty 
creditor  of  the  principal,  but  that  does  not  at  all  follow 
from  the  statement  of  the  case.    There  is  another  distino 
tion  between  the  present  case  and  the  case  before  Sir 
Thomas  Setaelly  that  the  mortgage  was  in  that  case  created 
at  the  same  time  with  the  bond ;  so  in  JVright  v.  Morhj/ 
there  was  a  trust  coeval  in  creation  with  the  suretyship, 
and  the  question  was,  whether  the  trust  fund  was  not  by 
contract  between  the  parties  first  to  be  resorted  to.  There 
was  no  final  judgment  in  Robinson  v.  fFilsofty  which  de- 
tracts firom  its  authority.    The  authority  of  Hotham  ▼. 
Stone  is  as  great  as  that  of  a  single  judge  can  be,  but  there 
was  an  appeal  from  the  decision,  attended  by  a  compro- 
mise, which  seriously  affects  the  case.    I  confess  that  I  was 
astonished  to  hear  that  it  had  been  decided,  that  when 
there  was  merely  a  bond,  and  payment  of  the  bond,  with- 
out more,  the  surety  was  to  be  considered  as  a  specialty 
creditor ;   It  was  a  common  thing  in  bankruptcy,  before 
the  late  acts  of  Parliament  enabling  the  surety  to  prove, 
for  the  creditor  to  go  in  and  prove  the  debt  when  the 
principal  became  bankrupt,  and  then  the  surety  took  the 
benefit  of  the  proof,  but  if  the  surety  paid  the  debt  before 
the  creditor  went  in,  no  proof  could  be  made ;  when  the 
creditor  would  not  prove,  some  one  was  found  to  purchase 
the  bond,  an  assignment  was  made,  and  the  purchaaer 
went  in  and  proved  for  himself. 


/fl^t 


The  Lord  Chancellor. 


The  facts  of  this  case  are  simply  these,  two  individtnhi 
gave  a  bond,  the  one  as  principal,  and  the  other  as  surety; 
no  other  assurance  was  executed  at  the  time,  no  mortgage 
was  made  to  secure  the  debt,  no  coimterbond  was  given 
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by  the  principal  to  the  surety ;  and  the  question  to  be 
decided  is,  whether  the  surety,  having  paid  the  bond  after 
it  wag  due,  is  a  simple  contract  or  a  specialty  creditor. 
I  understand  it  to  have  been  the  opinion  of  the  Master,  an 
opinion  founded  on  one  or  two  cases  which  have  been 
stated,  that  the  surety  was  to  be  considered  as  a  specialty 
creditor  to  stand  in  the  place  of  the  person  whom  he 
pud ;  that  doctrine  appears  to  me  to  be  contrary  to  all 
that  has  been  settled  during  the  whole  time  I  have  been 
in  this  Court ;  every  thing  that  was  arranged  in  bank- 
ruptcy before  the  late  statute  enabling  the  surety  to  prove, 
every  thing  determined  before,  appears  to  me  to  have 
authorized  the  Court  to  consider  it  quite  clear,  that  if  there 
was  nothing  in  the  case  beyond  what  I  have  stated,  the 
surety  having  paid  the  bond  could  be  nothing  more  than 
a  simple  contract  creditor  in  respect  of  that  payment ;  the 
bond  was  not  assigned  to  any  body  in  consideration  of  a 
sum  of  money  paid,  which  was  one  way  we  used  to  ma- 
nage these  things ;  there  was  no  counterbond  given,  which 
was  another  way  in  which  we  used  to  manage  these  things, 
so  that  if  the  surety  paid  one  bond,  he  became  instantly  a 
specialty  creditor  by  virtue  of  the  other  bond.  If  any 
suit  was  now  instituted,  I  apprehend  the  payment  of  the 
bond  would  shew  that  the  bond  was  gone.  There  hai 
been  a  case  cited  where,  upon  the  general  ground  that  t, 
surety  is  entitled  to  the  benefit  of  all  securities  whi«di  the 
creditor  has  against  the  principal,  it  seems  to  have  beetk 
thought,  that  the  surety  was  entitled  to  be  as  it  were  a 
bond  creditor  by  virtue  of  the  bond ;  I  take  it  to  be  ex- 
ceedingly clear,  if  at  the  time  a  bond  is  given,  a  mort- 
gage is  also  made  for  securing  the  debt,  the  surety,  if  he 
pays  the  bond,  has  a  right  to  stand  in  the  place  of  the 
mortgagee,  and  as  the  mortgagor  cannot  get  back  his 
estate  again  without  a  conveyance,  that  security  remains 
a  valid  and  effectual  security,  notwitllBtanding  the  'bend 
debt  is  paid ;  but  if  there  is  nothing  but  tht  tiohd,  ttiy 
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pal  and  smfty* 
and  at  the  same 
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coring  the  debt* 
tiiesirriety,  ifhe 
pajs  the  bond, 
has  a  right  te 
ftand  hi  place  df 
themor^agee. 
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notion  is^  that  as  the  law  says  that  bend  is  discharged  by 
the  payment  of  what  was  due  upon  it,  the  bond  is  gone, 
and  cannot  be  set  up.  That  is  the  opinion  which  I  have 
formed  of  this  case. 


Exceptions  allowed. 


June  21, 
Juijf  5. 


ANGERSTEIN  v.  MARTIN. 


TesUtor,  haviog      W  OHN  Julius  Jngerstein  by  his  will,  dated  the  16th  of 


January  1823,  gave  and  devised  all  his  freehold  et- 


devised  lands  to 

mainder  to  his  ^^s  in  the  counties  of  Norfolk  Lincoln  and  Suffolk  re- 
children  in  strict  spectively,  to  Sir  George  Martin  and  Andrew  Henry 
settlement,  di-  Thomson  and  their  heirs,  to  the  use  of  John  Angerstein 
of  h's  De  1  ^^^  ^^^^*  remainder  to  the  uses  after  tnentioned,  that  is  to 
esCate,  subject  to  s^y?  as  to  the  estates  in  the  county  of  Norfolk^  to  the  use 
the  payment  of     of  John  Julius  fFilliam  Angerstein^  the  eldest  son  of  the 

debts  and  Icga-  ^^  John  Aneerstetn^  for  life,  remainder  to  his  first  and 
cies,  with  all  .     i     .        -i        i  .    i  ^ 

convenient  speed  ^^^^^  ^^^^  successively  m  tail  male,  remamder  to  jFmfe- 

to  be  laid  out  in  rick  Angerstein^  the  second  son  of  the  said  John  Anger" 
the  purchase  of  ^t^n^  for  life,  remainder  to  his  first  and  other  sons  suc- 
tled  forthwith  to  cessively  in  tail  nude,  remainder  to  JVilliam  Angersteim, 

the  third  son  of  the  said  John  Angerstein,  for  life^  re- 
mainder to  his  first  and  other  sons  successively  in  tul 
male,  remainder  to  Caroline  and  Elizabeth,  the  daughters 

they  should  be  laid  out,  might  be  invested  upon  government  or  real  securities,  the 
dividends  and  interest  of  which  were  to  go  and  be  paid  as  the  rents  of  the  lands  to 
be  purchased  would  go  and  be  payable ;  a  large  portion  of  the  tcstator^s  personal 
estate,  not  required  for  the  payment  of  debts  and  legacies,  being  invested  in  the  funds, 
and  upon  securities  carrying  interest,  the  tenant  for  life  was  held  entitled  to  the  in- 
tereit  of  that  portion  from  the  death  of  the  testator. 


the  same  uses, 
with  a  proviso, 
that  the  trust- 
monies,  until 
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of  the  aaid  John  Angersteirij  for  their  lives  siiccesgively,  ^^'^' 

and  to  their  first  and  other  sons  successively  in  tail  inale^ 
remainder  to  the  heirs  and  assigns  of  the  said  John  An-- 
gerstein  for  ever;  and  as  to  the  estates  in  the  counties  of  Mautiii. 
ZAncoln  and  Suffolk  respectively,  the  testator  devised  the 
same,  after  the  death  of  the  said  John  Angerstein,  to  the 
like  uses,  except  that  the  estates  in  the  county  of  Lincoln 
were  first  limited  to  the  use  of  the  said  Frederick  Anger- 
stein  and  his  first  and  other  sons  successively,  and  those 
in  the  county  of  Lincoln^  to  the  use  of  the  said  ffilliam 
Angerstein  and  his  first  and  other  sons  in  like  manner. 
The  testator  then  gave  several  annuities  and  pecuniary  and 
specific  legacies,  and  he  gave  all  his  stocks  funds  money 
securities  for  money  and  all  the  residue  of  his  personal 
estate,  subject  to  the  payment  of  his  funeral  and  testa- 
mentary expenses  debts  legacies  and  annuities,  to  the  said 
Sir  George  Martin  and  Andrew  Henry  Thomson  their 
executors  administrators  and  assigns,  upon  trust  to  sell 
all  such  parts  of  his  residuary  personal  estate  as  should  be 
in  their  nature  saleable,  and  to  collect  and  receive  all  such 
parts  thereof  as  should  not  be  so,  and  to  stand  possessed 
of  the  monies  to  arise  from  the  sale,  and  also  the  monies 
ivhich  should  be  collected,  upon  trust,  fts  to  four  tenth 
parts  thereof,"  with  all  convenient  speed,  (with  the  con- 
sent of  the  said  John  Angerstein  during  his  life,  and 
after  his  decease  with  the  consent  of  the  person  for  the 
time  being  in  possession  of  the  estates  in  the  county  of 
Norfolk  under  the  limitations  thereinbefore  contained)  to 
lay  out  and  invest  the  same  in  the  purchase  of  lands,  and 
forthwith  to  convey  settle  and  assure  the  lands  so  to  be 
purchased,  to  the  uses  thereinbefore  declared  of  and  con^ 
ceming  the  said  last-mentioned  estates  ;  with  a  proviso, 
that  in  the  mean  time  and  until  the  said  four-tenth  parts 
of  the  said  trust  monies  should  be  laid  out  and  invested 
in  a  purchase  or  purchases  in  the  manner  thereinbefore 
mentioned,  it  should  be  lawful  for  the  trustees,  with  such 
consent  as  aforesaid,  from  time  to  time  to  place  out  and 
Vol.  I.  R 
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invest  the  same  in  their  names  in  the  public  stocks  or 
funds^  or  upon  government  or  real  security  at  interest 
and  to  alter  vary  and  transpose  such  stocks  funds  and 
securities,  and  that  the  dividends  interest  and  annual  pro^ 
ceeds  arising  from  such  stocks  funds  and  securities,  should 
from  time  to  time  go  and  be  paid  to  such  person  or  per- 
sons, and  be  applied  to  such  uses  intents  and  purposes, 
and  in  such  manner^  as  the  rents  and  profits  of  the  here- 
ditaments to  be  purchased  with  the  monies  invested  there- 
on would  go  and  be  payable  or  applicable^  in  case  suc3i 
purchase  or  purchases  were  actually  made;  and  aa  ta 
three  other  tenth  parts  of  the  said  trust  monies,  and  1^  to 
the  three  other  remaining  tenth  parts  thereof,  the  testator 
directed  the  trustees  to  stand  possessed  thereof,  upon 
trust  to  invest  the  same  in  the  purchase  of  lands,  to  be 
settled  to  the  same  uses  as  were  thereinbefore  respectively 
limited  and  declared  of  and  concerning  his  estates  in  the 
counties  of  Lincobi  and  Suffolkj  with  a  like  power  to 
invest  such  monies  on  such  securities  as  aforesaid,  and 
to  vary  the  same,  and  the  dividends  and  interest  thereof 
were  in  like  manner  to  go  and  be  paid  to  such  person  or 
persons  as  the  rents  of  the  hereditaments  to  be  purchased 
therewith  would  go  and  be  payable;  the  testator  ap- 
pointed the  said  Sir  George  Martin  and  Andrew  Hetwj/ 
Thoinson  to  be  the  executors  of  his  will. 


The  testator  died  on  the  29th  of  January  1823,  leavmg 
the  said  Jolm  Angerstein  his  only  son ;  the  several  child- 
ren of  the  said  John  Angerstdn  named  in  the  will  of  the 
testator  were  living  at  the  time  of  his  decease,  but  none 
of  them  had  any  issue. 


Tlie  testator  at  the  time  of  his  death  was  possessed  of  a 
very  large  personal  estate,  consisting,  amongst  other 
things,  of  money  in  the  public  funds,  and  of  money  due 
to  him  on  securities  carrying  interest ;  and  after  providuig 
for  the  payment  of  hiis  debts  and  funeral  expenses,  and  of 
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the  legacies  and  annuities  given  by  his  will,  the  interest  1 823. 

of  the  clear  residue  qf  the  testator's  personal  estate  in  the 
hands  of  his  executors  amounted  to  many  thousand  pounds  t\ 

per  annum. 

The  bill  was  filed  by  thfe  s^dd  John  Angerstein,  within 
a  year  after  the  death  of  the  testator,  against  his  children, 
the  tenants  for  life  in  remainder,  and  against  the  execu- 

• 

tors,  for  the  purpose  of  having  the  question  determined, 
whether  the  plaintiff  was  entitled  to  the  annual  interest 
of  the  clear  residue  of  the  testator's  personal  estate  from 
the  time  of  his  death,  or  whether  the  amount  of  such  in- 
terest during  the  first  year  after  the  testator's  death  formed 
part  of  the  general  residue  of  the  testator's  personal  estate, 
for  the  benefit,  (after  the  expiration  of  the  first  year)  of 
the  plaintiff  during  his  life,  and  of  the  devisees  in  remain- 
der after  the  decease  of  the  plaintiff;  Thd  bill  prayed,  that 
it  might  be  declared  by  the  Court,  that  the  plaintiff  was 
entitled  to  receive  and  be  paid  for  his  life  the  amount  of 
the  annual  interest  or  yearly  produce  of  the  clear  residue 
of  the  testator's  personal  estate,  from  the  time  of  the  said 
testator's  death ;  and  that  if  necessary  the  usual  accounts 
might  be  taken  of  the  testator's  personal  estate  and  effects, 
and  the  clear  residue  thereof  ascertained,  and  secured 
during  the  plaintiff's  life  in  such  manner  as  the  Court 
should  direct. 

The  defendants  the  executors  by  their  answer  stated, 
that  the  testator  was  at  the  time  of  his  death  possessed  ot 
several  sums  in  the  public  funds  of  this  coimtry,  only  part 
of  which  could  be  required  for  the  payment  of  his  funeral 
and  testamentary  expenses  debts  legacies  and  annuities 
then  remaining  unpaid ;  and  that  he  was  also  possessed  of 
property  to  a  large  amount  in  the  Russian  funds,  no  part 
of  which  could  be  required  for  the  purposes  aforesaid ; 
and  they  further  stated,  that  in  case  an  eligible  estate 
should  be  offered  for  sale,  they  were  prepared  to  advance 
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18^3.         300,000/,  for  the  completion  of  the  purchase^  and  to  tettk 
the  estate  to  the  uses  of  the  testator's  will,  and  they  nb- 
t\  mitted  to  the  Court,  that  if  such  a  purchase  and  settle- 

Ma^tim.  ment  had  been  made,  the  plaintiff  would  have  been  en- 
titled to  the  rents  of  the  settled  estate  from  the  date  of 
the  agreement  for  the  purchase. 

9 

Mr.  Hart  and  Mr.  Barber  for  the  pluntiff. 

If  it  be  the  principle  of  this  Court  that  a  wiU  must  be 
construed  according  to  the  intention  of  the  testator,  it  is 
strange  to  say,  that  where  the  produce  of  personal  estate 
is  given  for  life,  the  tenant  for  life  is  not  to  enjoy  it 
during  the  first  year,  when  the  produce  of  that  year  may 
be  the  whole  benefit  which  the  tenant  for  life  may  derive 
from  the  bequest.  In  Stott  v.  Hollingworth  (a)»the  Fiee^ 
Chancellor  held,  that  the  first  year's  interest  of  the  residue 
formed  part  of  the  capital,  but  that  case  was  decided 
without  reference  to  authorities,  and  the  judgment  ap- 
pears to  have  proceeded  upon  a  supposed  resemblance 
between  the  case  of  pecuniary  and  residuary  legatees; 
without  remarking  upon  the  legitimacy  of  the  reasoning 
in  that  case,  there  are  many  authorities  which  expressly 
contrast  the  case  of  a  pecuniary  legacy,  with  that  of  a  re- 
sidue. In  Taylor  v.  Hibberty  (b)  which  follows  the  de- 
cision in  Stott  V.  Hollingworthy  the  Master  of  the  HoUs 
seems  to  have  acted  upon  a  mistaken  view  of  Sitwell  v. 
Bernard,  (c)  which  he  refers  to  in  the  judgment  as  having 
established  a  general  rule ;  the  decision  in  Sitwell  v.  JBer- 
^mrd  involves  no  such  general  rule  as  has  been  attempted 
to  be  extracted  from  it;  the  testator  in  that  case  di- 
rected an  accumulation  to  an  undefined  period,  the  inter- 
est of  his  personal  estate  to  become  capital  till  the  pur- 
chase oi  real  estate,  and  the  Court  only  held^  that  the 

(a)  3  MAdd.  161.  (c)  6  Yes.  520. 

(b)  1  Jtc.  aod  Walk.  308. 
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testator  must  have  contemplated  a  time  when  the  accu- 
mulation should  cease ;  the  reasoning  in  Sitwell  v.  Ber- 
nard applies  only  to  cases  where  the  testator  has  said,  the 
residuary  legatee  shall  not  enjoy  even  the  interest  till  a 
future  time,  and  not  to  the  converse  of  that  case,  where 
the  testator  has  expressly  declared  that  the  residuary 
legatee  shall  enjoy  the  interest  from  his  death.  In  Feams 
y.  Young,  (a)  which  is  subsequent  to  Sitwell  v.  Bernard, 
your  Lordship  declared  that  there  was  no  rule  settled  on 
Ae  point.  If  the  tenant  for  life,  according  to  a  settled 
rule,  can  take  nothing  during  the  first  year,  the  decision 
in  Gibson  v.  Bott  {b)  is  erroneous.  The  rule  that  a  pe- 
cuniary legacy  shall  not  carry  interest  within  a  year  after 
the  death  of  the  testator,  when  the  testator  has  left  the 
question  open,  and  has  not  intimated  his  intention,  is 
only  for  the  convenience  of  the  executor ;  it  is  no  breach 
of  the  duty  of  an  executor,  notwithstanding  the  rule,  to 
pay  the  legacy  within  the  year,  if  he  is  satisfied  that  the 
assets  are  sufficient ;  the  circumstances  of  this  case  shew 
that  the  testator  intended  his  son  to  enjoy  the  property 
from  the  time  of  his  death. 


18«. 


ANOBIlJtTEIW 

Mabtiv. 


Mr.  Pepys  for  the  children  of  the  plaintiff  the  legatee^ 
in  remainder. 

There  are  two  ways  of  considering  this  case.  First 
whether  there  is  any  general  rule  upon  this  subject,  and 
secondly  whether  this  case  forms  an  exception  to  the 
general  rule.  The  judgment  in  Sitwell  v.  Bernard  has 
idways  been  considered  as  establishing  the  principle,  that 
the  tenant  for  life  of  a  residue  is  entitled  to  the  interest 
only  from  the  end  of  a  year  after  the  death  of  the  tes- 
tator ;  and  that  principle  has  been  recognized  and  acted 
upon  ia  Taylor  v.  Hibbert,  Stott  v.  Hollingtoortb,  and 


(^)  9  Yes.  549. 


(*)  7  Vc5.  89. 
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Griffith  V.  Marrison.  (a)  It  is  true  that  the  will  in  Sitwell 
V.  Bernard  contained  a  direction  to  accumulate,  but  the 
Court  held^  that  the  direction  to  accumulate  should  not 
operate  to  the  prejudice  of  the  tenant  for  life,  and  there- 
fore that  it  should  not  operate  at  all;  and  then  the 
question  arose  from  wliat  time  the  tenant  for  life  should 
be  entitled  to  the  interest ;  the  Court  determined  that  he 
was  entitled  to  the  interest  from  the  end  of  a  year  after 
tlie  death  of  the  testator,  by  analogy  to  the  time  fixed  for 
giving  interest  upon  pecuniary  legacies.  If  the  first  year's 
interest  is  given  to  the  tenant  for  life  insurmountable 
difficulties  may  arise,  as  the  executors  may  be  involved  m 
debts  and  liabilities  of  the  testator  which  require  time  to 
be  adjusted.  There  are  no  circumstances  in  this  case  to 
.take  it  out  of  the  general  rule. 


Mr.  Martin  and  Mr.  Farrer  for  the  executjrs. 


n^ 


riie  Loud  Chancellou. 


The  case  of  Sitwell  v.  Bernard  cost  me  an  infinite 
deal  of  trouble.  My  only  doubt  was  whether  1  was  not 
too  bold  in  overriding  the  testator's  intention,  to  the  ex- 
tent of  restraining  the  accumulation  to  one  year  after  his 
death.  In  that  case  I  merely  decided,  that  though  there 
was  a  direction  for  accumulation,  the  tenant  for  life 
should  not  be  kept  out  of  the  interest  beyond  the  year. 
•If  I  went  any  further,  and  gave  reason  to  think  that  I 
meant  to  lay  down  any  such  general  rule  as  is  now  con- 
tended for,  I  can  only  say,  that  I  did  not  use  my  usual 
caution  in  guarding  myself  from  being  misunderstood. 
•Sitwell  V.  Bernard  was  the  very  converse  of  this  case ; 
there  the  testator's  personal  estate  was  so  affected  by  cir- 
cumstances, that  it  wsis  impossible  to  bring  it  together  for 
several  years  3  there  was  a  direction  to  lay  out  the  capital 


(a)lJac.  and  Walk.  311. 
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with  the  accuQiulation  in  tand  ;  it  follows  of  course  that 
there  could  be  no  direction,  like  that  in  the  present  case, 
that  the  interest  in  the  mean  time  should  go  to  the  tenant 
for  life.  The  Master  of  the  Rolls  has  either  mistaken  my 
meaning  in  that  case,  or  I  have  mistaken  the  effect  of  my 
own  decision ;  for  in  FearHs  v.  Youngs  I  expressly  stated 
that  I  did  not  consider  the  rule  as  settled  ;  In  Gibson  v. 
Bott  I  did  not  consider  that  there  was  any  rule  against  my 
acting  as  I  did ;  Sitwell  v.  Bernard  and  Stott  v.  Holling^ 
worth  differ  extremely,  there  was  no  direction  in  the  latter 
case  to  lay  out  the  money  in  land,  nor  any  direction  as  to 
the  interest  of  the  money.  I  should  not  have  decided  Stott 
V.  Hollingworth  without  hearing  a  most  elaborate  argu- 
ment on  both  sides.  I  must  look  at  the  case  of  Sitwell  v. 
Bernard  before  I  give  my  judgment. 

The  Lord  Chancellor  stated  the  will,  and  observed  that 
the  plaintiff  was  clearly  entitled  to  the  rents  of  the  tes- 
tator's real  estates  from  the  time  of  his  death,  and  that  If 
the  trustees  in  the  course  of  the  year  after  the  death  of 
the  testator  laid  out  the  whole  of  the  personal  estate  in 
the  purchase  of  lands,  it  would  be  extremely  difficult  to 
say,  that  the  plaintiff  would  not  be  entitled  to  the  rents 
of  those  lands  from  the  time  of  the  purchase.  His  Lord- 
ship further  observed,  that  the  proviso  enabling  the  truS' 
tecs  to  lay  out  the  money  in  the  stocks,  or  upon  real  se- 
curity, authorized  them  to  continue  it  upon  existing  mort^* 
gages,  and  he  then  proceeded  in  the  following  terms. 

I  take  the  cases  of  Sitwell  v.  Bernard^  Entwistle  v. 
Marklandy  (a)  and  Stuart  v.  Bruere,  (A)  not  only  not  to 
govern  this  case,  but  to  be  directly  the  converse  of  it.  In 
all  those  cases  an  accumulation  was  directed,  and  the  inten- 
tion was,  that  the  intermediate  rents  and  proJBts  till  the 
purchase  was  made  should  form  part  of  the  monies  to  be 
laid  out;  no  person  was  to  take  any  interest  till  the  trusts 

(fl)  6  Vea.  528.  (*)  6  Vcs.  589. 
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1 823.  with  respect  to  the  purchase  were  completed^  and  thoi^ 


Angbrsteiii 


trusts  could  not  be  completed,  till  the  intermediate  profits 
V,  were  laid  out.     In  Sitwell  v.  Bernard  the  question  waa 

Martiw.  \^\iii%  the  Court  was  to  do,  where  the  testator  directed  the 
interest  to  accumulate  and  be  laid  out  with  the  principal^ 
and  the  Court  held,  that  the  direction  for  accumulation 
should  only  operate  for  one  year,  and  that  although  the 
personalty  remained  as  personalty,  it  should  at  the  end  of 
the  year  be  considered  as  converted ;  that  the  beneficial 
enjoyment  should  be  the  same  as  if  the  conversion  had 
been  made. 

That  decision  appears  to  me  to  have  been  right,  eveii 
supposing  the  case  to  have  been  an  original  one,  the  more 
so  as  it  followed  the  previous  cases  before  Lord  Lough*- 
borough  and  Lord  Tlmrlow.    The  principle  upon  which 
the  Court  proceeded  in  that  case  was  tliirf,  that  such  a 
conversion  must  be  made  as  was  most  for  the  benefit  of 
all  parties,  and  that  by  compelling  the  trustees  to  proceed 
with  all  diligence  to  giet  in  the  personal  estate,  to  arrest 
mortgagors,  file  bills  of  foreclosure,  sue  upon  bonds,  the 
accumulation  would  in  all  probability  be  much  less  thaa 
if  more  temperate  proceedings  were  taken  j    the  Court 
therefore  in  that  case,  contemplating  all  the  difficultiee 
which  belonged  to  such  a  trust,  cut  the  knot  and  ssud^ 
that   after  the  end  of  a  year  the  accumulation  should 
cease,  and  what  was  real  should  be  enjoyed  as  real,  and 
what  was  personal  should  be  enjoyed  as  personal.     Those 
cases  essentially  differ  from  this,  in  which  the  testator 
directs,  that  when  the  personal  estate  shall  be  collected^ 
not  that  the  interest  thereafter  to  arise  shall  be  laid  out 
with  the  principal,  but  shall  be  enjoyed  by  the  person  en- 
titled to  the  rents  and  profits.     The  question  then  is, 
whether,  as  the  testator  has  given  the  tenant  for  life  aa 
immediate  interest  in  the  real  estates,  and  has  directed 
that  if  in  the  course  of  the  year  an  estate  shall  be  bought, 
the  tenant  for  life  shall  be  entitled  to  the  rents  from  the 
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time  of  the  purchase,  although  the  year  has  not  elapsed,  18SS. 

and  has  also  directed  as  to  the  personal  estate,  that  it 
shall  be  laid  out  on  mortgage,  or  in  the  stocks,  a  direc-*  t;. 

tion  which  would  not  compel  the  trustees  if  they  found        Martik- 
money  on  good  security  to  call  it  in,  there  can  be  any  in- 
convenience in  saying,  that  the  tenant  for  life  is  entitled 
to  the  interest  of  the  personal  estate  from  the  death  of 
the  testator;    this  case  is   clearly  distinguishable  from 
those  to  which  I  have  referred,  and  I  think  with  respect 
to  the  interest  of  so  much  of  the  personalty,  bearing  in- 
terest, as  is  not  necessary  to  be  applied  for  the  payment 
of  debts  or  legacies,  the  tenant  for  life  is  entitled  to  it 
from  the  death  of  the  testator.     I  know  of  no  case  which 
prevents  executors,  if  they  choose,  from  paying  legacies,  Excculore  may 
or  handing  over  the  residue  within  the  year,  and  if  it  is  P"^  legacies,  or 
dear,  currente  anno,  that  the  fund  for  the  payment  of  ^jj^^  within  th« 
debts  and  legacies  is  sufficient,  there  can  be  no  incon*  year  after  the 

venience  in  so  doing.  death  of  the  tes- 

tator. 


18^3. 
Jvgttii  J» 

HEWlTr  V.  MORRIS,  (a)  J^^^« 

March  Iz. 

inOBEItT  HEWITT  by  his  will,  dated  the  13th  of  Testator  direct* 
JlV  February  1910,  after  giving  several  pecuniary  and    ^^est  the  re- 
specific  legacies,  gave  and  bequeathed  to  his  executors  sidue  of  bis  cs- 
the  residue  of  his  estate  and  effects,  upon  trust  to  convert  ^*®»  *f^*''  P*y" 

into  monev  all  such  parts  thereof  as  should  not  consist  of      , , 

^  ^  and  legacies,  in 

the  foods  or  open  securilies,  the  interest  to  be  paid  to  A.  for  life,  aod  after  his  death 
tfae-priocipal  to  be  held  upon  trusts  for  his  children ;  tht  tenant  for  life  was  held  to  be 
entitled  to  interest,  accruing  within  the  year  next  after  the  testator^s  decease,  upon 
fonds  on  which  the  testator's  property  stood  invested  at  the  time  of  his  death,  aod 
which  were  not  required  for  the  payment  of  debts  and  legacies. 

• 
(a)  From  the  resemblance  of  this  case  to  Jngeniein  v.  Marlim 

and  its  importance  to  the  profession,  it  has  been  thought  convenient 
4o  gire  it  immediate  publication  without  regard  to  the  date  of  tht 
decisox 


Hbwitt 
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1823.  money  or  stocks^  and  after  payment  of  his  debts  and  16^ 

gacies^  to  invest  his  said  residuary  estate  and  effects  in 
the  purchase  of  government  or  other  stocks  funds  or  se- 
MoMiiis.  curities^  and  to  stand  possessed  of  the  said  stocks  funds 
and  securities  so  to  be  purchased  and  acquired,  as  to  one 
moiety  thereof,  upon  trust  to  pay  the  interest  dividends  and 
annual  proceeds,  as  and  when  the  same  should  from  tinoe  tQ 
time  arise  and  be  received,  to  William  Hewitt  for  life,  am} 
after  his  death,  to  pay  an  annuity  to  his  widow  for  her 
Ufe,  and  subject  to  the  annuity  upon  certain  trusts  in  the 
said  will  mentioned  for  the  benefit  of  the  children  of  the 
said  fFtlliam  Hetuitt,  and  for  default  of  issue  of  the  said 
William  Hewitty  then  upon  the  like  trusts  for  the  benefit 
of  the  children  of  Jolm  Hewitt ;  the  testator  then  be* 
qucathed  the  other  moiety  of  the  said  stocks  funds  and 
securities  to  John  Hetvitt  for  life,  with  limitations  after 
his  decease  for  the  benefit  of  his  widow  and  children^ 
similar  to  those  before  declared  as  to  the  first  mentioned 
moiety  in  favour  of  the  widow  and  children  of  the  sadd 
William  Hewitty  and  he  appointed  Thomas  MorriSyGeorge 
Wren  JLe  Grandy  James  Hartletty  and  John  Munton  to  be 
his  executors. 

The  testator  died  on  the  24th  of  September  1820,  and 
the  said  William  Hewitt  and  Sarah  his  wife,  John  Hewitt 
and  Anne  his  wife,  and  several  children  of  the  said  John 
Hewitty  survived  him,  and  joined  in  instituting  this  suit 
against  Iiis  executors. 

By  the  decree  made  on  the  hearing  of  the  cause^  on 
the  12th  of  August  1822,  it  was  referred  to  the  Master 
to  take  the  usual  accounts  of  the  testator's  personal  es- 
tate, and  by  a  separate  report,  dated  the  25th  of  February 
1823,  the  Master  certified  that  all  the  debts  of  the  tes- 
tator had  been  paid,  (b) 

{h)  U  did  Dot  appear  by  the  petiiion,  but  it  was  stated  at  the  bar, 
that  the  legacies  hid  also  been  paid. 


Mr.  Hart^  against  the  petition,  distinguished  the  case 
from  Angerstein  v.  Martin^  there  being  no  direction  to 
lay  out  the  money  in  land,  and  contended  that  there  could 
be  no  question  upon  the  subject  if  Stott  v.  Hollingioorth 
constituted  the  law  of  the  court;  he  mentioned  Tojf^ 
lor  y,  Hibbert  (d)  and  admitted  that  in  Angerstein  v, 
Martin  the  Court  had  expressed  an  opinion,  that  Sii^ 
well  V.  Bernard  (e)  had  no  application  to  the  point  in 
question. 

(r)  S  Madd.  161.  C')  1  Jac.  Walk.  30«. 

(#)  6  Vcs.  5«0. 


MORRIt. 
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The  said  f Fit  Ham  Hetvitt  having  died  without  having  had  1 92S. 

any  children  on  the  1 1th  of  February  1823,  and  having 
by  liis  will  appointed  the  plaintiff  Sarah  Hetvitt  to  be  his  v, 

executrix,  a  petition  was  now  presented  by  the  said  Sarah 
Hewitt^  and  by  the  plaintiff  John  Hewitt^  stating,  that  the 
defendants  the  executors  had  in  hand,  on  account  of  the 
interest  accrued  due  on  the  testator's  estate  within  the 
year  next  after  his  decease  the  sum  of  374/.,  which  they 
submitted  to  pay  as  the  Couil  should  direct  \  and  inas« 
much  as  the  said  sum  of  374Z.  was  interest  and  dividends 
accrued  due  on  the  stocks  or  funds  in  which  the  testator's 
property  was  invested  at  the  time  of  his  death,  and  did  not 
arise  from  any  investment  of  the  testator's  estate  made  by 
his  executors  subsequent  to  Lis  death,  the  Petitioners  sub- 
mitted, that  they  were  entitled  under  the  trusts  of  the  tes- 
tator's will  to  have  the  same  paid  to  them  in  equal  shareSi 
and  prayed  that  it  might  be  paid  to  them  accordingly. 

Mr.  Sugden  in  support  of  the  petition  argued,  that 

.there  was  a  distinction  between  pecuniary  legacies  and 

residuary  bequests.   He  referred  to  Angerstein  v.  Martin^ 

imd  stated  that  the  decision  of  the  Ftce- Chancellor  in 

Stott  V.  Hollingworth  (c)  was  appealed  from,  and  that  the 

was  afterwards  compromised. 
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.  1823. 
Hewitt 

V. 
IfORRIf. 


The  Lord  Chancellor.. 

I  must  read  this  will ;  Sitwell  v.  Bernard  turned  en^ 
tirely  upon  its  peculiar  circumstances,  and  instead  of  au- 
thorizing the  decision  in  Taylor  v.  Hibbert,  was  directly 
the  converse  of  that  case.  In  Sitwell  v.  Barnard  ther^ 
was  an  express  direction  that  the  interest  should  accu- 
mulate, and  the  Court  put  a  stop  to  the  accumulation  at 
the  end  of  one  year ;  to  have  come  to  a  contrary  decision 
in  Angerstein  v.  Martin^  I  must  have  gone  the  length  of 
saying,  that  if  a  real  estate  was  bought  in  February^  the 
tenant  for  life  would  not  have  been  entitled  to  the  rents. 
I  understand  an  observation  has  been  made,  that  that  case 
was  an  exception  out  of  the  general  rule,  my  only  com« 
ment  upon  that  is,  that  the  general  rule  never  had  any 
thing  to  do  with  it* 


18S4. 
March  IS. 


The  Lord  Chancellor. 

The  question  in  this  case  is,  whether  upon  the  true 
construction  of  this  will,  the  tenant  for  life  is  to  have  the 
interest  which  proceeds  from  the  fund,  so  far  as  it  is  not 
necessary  to  be  disturbed  for  the  payment  of  debt&  and 
legacies,  from  the  death  of  the  testator,  or  whether  that 
interest  for  the  first  year  is  to  be  added  to  the  bulk  of  the 
residue ;  my  opinion  upon  this  will  is  that  the  tenant  for 
life  is  entitled  to  that  interest.  Sitwell  v.  Bernard  ap- 
pears to  have  been  much  misunderstood,  at  least  as  to 
what  I  meant  by  it  3  in  that  case  there  was  an  express 
direction  that  the  interest  should  accumulate,  and  be  laid 
out  in  the  purchase  of  land,  and  the  question  Mras,  not 
whether  the  parties  to  take  for  life  were  to  take  from  the 
death  of  the  testator,  but  where  the  accumulation  was  to 
stop,  regard  being  had  to  the  fact,  that  if  it  was  not 
stopped  somewhere  the  tenant  for  life  might  have  no 
benefit  at  all ;  the  Court  could  not,  against  the  expresi 
directions  of  the  will,  say  that  the  tenant  for  life  should 
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b«  entitled  from  the  death  of  the  testator,  but  it  beiog  18^3. 

clearly  intended  that  he  should  have  some  benefit,  it  was 
necessary  to  fix  a  time  from  which  he  should  be  entitled ;  v. 

I  cannot  infer  from  what  I  have  done  in  one  case  as  to        Moaais. 
stopping  the  accumulation  of  interest ;    that  the  interest 
is  to  accumulate  in  another ;    I  therefore  think  that  the 
prayer  of  this  petition  is  right^  and  must  be  granted. 


Rolls. 

CHICHESTER  v.  SHELDON.  •^•'•^  ^• 

THIS  was  a  bill  filed  by  the  impropriate  rector  of  the  Wood  springing 
parish  of  LlanbadamfauTy  in  the  county  of  Car-  from  the  roots 
£gan,  for  the  tithes  of  wood.    The  defendants  by  their  f' s^^^U  «f  trees 
answers  msisted,  that  no  tithes  of  wood  of  any  description  ^^^  neither  its 
within  the  said  parish  were  due  or  of  right  payable  to  the  own  age,  nor  the 
plaintiff  and  stated  that  they  believed,  that  no  tithes  had  ag«  ^^  *^«  ''®^ 
been  within  the  memory  of  man  ever  paid  or  rendered  for       .     .    f  which 
any  wood  felled  or  cut  down  within  the  ssud  parish  or  the  it  sprung,  will 
titliable  places   thereof,  or  within  any  other  parish  or  exempt  it 
place  within  the  said  county  of  Cardigan, 

The  evidence  adduced  by  the  plaintiff  proved,  that  the 
defendants  had  cut  down  quantities  of  wood  and  under- 
wood, which  grew  from  the  roots  or  stools  of  trees  which 
had  been  formerly  cut  down.  On  the  part  of  the  defend- 
ants several  witnesses  were  examined,  whose  testimony 
tended  to  establish  a  general  belief  and  reputation,  that 
no  tithe  of  wood  grown  in  the  parish  of  Llanbadarnfaur^ 
or  in  the  county  of  Cardigan^  was  due  or  payable ;  and 
it  was  proved,  that  a  great  part  of  the  wood  which  had 
been  cut  down  by  the  defendants  was  of  more  than 
twenty  years'  growth- 
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1823. 


Chichbstbr 

V, 
9&BLD0!r. 


Mr.  Shadwell  and  Mr.  Barber  for  the  defendants. 

The  question  is  whether  a  sufficient  defence  may  not  be 
made  to  this  suit  upon  one  of  these  grounds,  either  tliai 
there  is  a  prescription  in  nan  decimando  for  the  county  of 
Cardigan,  or  that  the  wood,  in  respect  of  which  tithe  is 
demanded,  sprung  from  ancient  roots,  or  was  of  more 
than  twenty  years'  growth.  Upon  the  latter  ground  no 
tithe  can  be  demanded  for  a  great  proportion  of  the  wood 
which  has  been  cut;  where  such  a  tree  as  is  timber  by  the 
general  law  of  the  land,  or  by  the  custom  of  the  country, 
is  not  cut  do^ra  till  it  is  upwards  of  twenty  years'  growth, 
the  age  of  the  tree  exempts  it  from  tithe,  and  it  is  imma* 
terial  whether  it  has  sprung  from  an  old  stool  or  not. 
The  only  question  is,  whether  tithe  is  due  for  germins  cut 
down  under  twenty  years'  growth,  when  sprung  from  the 
roots  of  trees  not  cut  down  till  upwards  of  twenty  years' 
growth ;  to  bring  this  point  before  the  court  an  enquiry 
must  be  directed,  at  what  ages  the  trees  were  cut  down 
from  the  roots  of  which  the  germins  have  sprung.  In 
point  of  law  it  is  quite  clear  that  there  may  be  a  pre- 
scription in  non  decimando  for  a  county  or  a  hundred ; 
Doctor  and  Student  325.  BrooJcs  Abr.  Title  Dismes,  pL 
14.  Coke's  Second  Institute  345.  Hicks  v.  TFbodsm, 
1  Lord  Raymond,  137.  4  Mod.  Rep.  336.  GwiU.  650, 
There  is  no  reason  why  this  prescription  should  not  pre- 
vail for  the  county  of  Cardigan,  as  well  as  for  the  wealds 
of  Kent  Susses  and  Surrey.  No  objection  can  be  made 
to  the  mode  in  which  the  prescription  is  laid  by  the 
answer;  it  is  the  acknowledged  rule,  in  tithe  causes,  that  it 
is  sufficient  if  the  defendant  has  so  stated  his  case,  as  that 
the  plaintiff  may  know  what  it  is  he  has  to  contend  with. 


Mr.  Sugden  Mr.  Lt/nch  and  Mr.  JR.  V.  Richards  for 
the  plaintiff. 


The  defence  put  upon  the  record  is  a  prescnption  in 
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non  dechnando  for  the  county  of  Cardtgan,  The  answer 
"States  merely  the  fact  that  no  tithes  of  wood  have  been 
paid  in  the  parish  or  the  county ;  is  that  the  proper  mod6 
of  pleading  a  prescription  in  non  decimando  f  The  parti- 
cular ground  of  exemption  ought  to  have  been  stated; 
if  a  defence  thus  pleaded  is  allowed  to  prevail,  the  prin- 
ciple of  all  the  cases  will  be  subverted.  The  only  autho- 
rity in  favour  of  the  position,  that  no  tithe  is  due  for 
germins  sprung  from  roots  which  originally  carried  timber 
trees  of  more  than  twenty  years*  growth,  is  the  passage  in 
the  second  institute  ;(a)  Lord  Hardivicke  has  expressly  de- 
nied the  authority  of  that  passage  in  JValton  v.  Try  on  ;  {b) 
and  the  cases  uniformly  contradict  it.  Turner  v.  Smith  {c) 
ff^albank  v.  Hayward  {d)  Letvis  v.  Snell  {e)  Ford  v. 


1823. 


(a)  S  Inst.  p.  4S. 

(»)  9  Gwill.  827.  Aiubl.  ISO. 

{€)  S  Gwill.  529. 

(i)  Wood's  Tithe  Causes  512. 
'  (e)  A  note  of  this  case  which 
is  referred  to  in  Ford  v.  Ractier 
h  subjoined. 

Lewis  o.  Snrll.  In  the  Ex- 
chequer Mich.  Term  1811. 

The  rector  of  Chin^ford  in  the 
county  of  Essex  claimed  (he 
tithes  of  the  parish  in  kind,  and 
particularly  the  tithes  of  wood 
And  underwood,  and  stated  that 
the  defendant  Snell  was  in  the 
years  1806  and  1807  the  pro* 
^ietor  of  certain  woods  and 
pieces  of  wood  grounds  lying  in 
the  parish,  and  that  in  the  year 
1807  he  sold  part  of  the  wood 
therein  growing  to  the  defend- 
ant Parker,  and  that  both  the  de- 
fendants had  cut  wood  growing 
as  well  from  old  stubbs  as  from 
other  trees,  and  had  refused  to 
pay  any  tithes. 


The  defendants  by  their  answer 
stated,  that  since  the  month  of 
December    1805    the  defendant 
Snell  had  been  the  proprietor  of 
several  woods  in  the  parish,  and 
amongst  others  of  two  groves 
called  Taverucr*s  grove  and  Pol- 
lard's  grove,    and  that   in  the 
month  of  April  1807,  being  de- 
sirous of  having  all   the  wood 
and  underwood  then  standing  in 
th?  said  two  groves  grubbed  up, 
VA  order  that  the  same  might  be 
converted  into  arable  land,  he ' 
agreed  with  the  defendant  Parker 
to  sell  to  him  all  the  timber  trees 
pollards    and    underwood    then 
standing  thereon.    The  defend- 
ants further  stilted,  that  one  of 
the  ssiid  groves  had  been  since 
grubbed  up,  and  that  the;  other 
was  in  the  act  of  being  grulibed 
u|),  and  that  the  wood  purchased 
by  the  defendant  Parker  con*- 
sisted  of  oak  and  hornbeam  tim- 
ber, and   also  of  pollard,  and 
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9 

CmcBESTia 

V. 
SjIBLDOlf, 


Bacster.  (/)  The  latter  case  establishes  this  point  also^ 
that  germins  sprung  from  roots,  whatever  be  their  age  ^ 
are  subject  to  tithe ;  no  germin  can  by  age  acquire  an 
exemption. 


young  trees  and  tellers,  and  of  a 
small  quantity  of  underwood, 
and  that  some  of  the  pollards  in 
the  groves  had  tops  of  small 
value,  and  some  of  the  tellers 
were  from  old  stubbs,  but  that 
an  equal  quantity  thereof  were 
young  timber  trees  sprung  from 

acorns;  and  the  defendants  in- 
sisted, that  the  plaintiff  could 
have  no  right  or  title  to  any  pro« 
duce  of  the  said  groves  and  woods, 
save  only  as  to  the  said  under- 
wood, and  as  to  such  tellers  as 
were  thereinafter  mentioned,such 
produce  having  consisted  of  tim- 
ber of  upwards  of  twenty  years' 
growth,  and  of  wood  growing 
from  old  stubbs  and  stools  of 
timber,  and  which  being  about 
thirty-two  or  thirty-three  years 
old  at  the  least  ought  to  be  deemed 
and  considered  as  timber,  and  aS 
such  not  titheable,  and  also  of 
pollards,  which  being  of  near  a 
century  old  or  thereabouts  ought 
therefore  to  be  deemed  and  con- 
sidered as  coming  within  the  same 
denomination ;  and  with  respect 
to  the  tellers  the  defendant  Snell 
said,  that  if  any  such  had  been 
cut  down  under  the  growth  of 
twenty  years,  he  submitted  that 
the  same  were  not  tithable,  by 
reason  that  the  same  were  cat 
down     before     their     maturity 


merely  for  the  purpose  of  groin 
bing  up  the  groves,  and  con* 
verting  them  into  arable  land. 
The  defendant  Parker  theoslmtad 
that  the  principal  part  of  the  pol- 
lards and  other  wood  purchased 
by  him  had  been  sold  and  used 
for  the  purposes  of  firewood  and 
billet  wood. 

The  plaintiff  replied,  the  de- 
fendant rejoined,  and  witnesses 
were  examined  on  both  sides* 

By  the  decree  it  was  referred  to 
the  deputy  remembrancer  to  take 
an  account  of  what  timber  trees 
had  been  cut  down  topped  or 
pollarded  on  the  lands  of  defend- 
ant Snell  wilhin  the  parish  of 
Chingford,  since  the  defendant 
Snell  came  into  the  possession 
of  the  estates  and  premises 
whereon  the  same  were  growing, 
which  were  under  the  growth  of 
twenty  years,  and  of  the  value 
thereof;  and  also  to  take  an  acf- 
count  of  what  coppice  wood  and 
underwood  had  been  cut  down 
by  the  defendants  from  the  pe- 
riod aforesaid,  and  of  the  value 
thereof;  and  also  to  take  an  ac- 
count of  what  germins  had  beQtt 
cut  by  the  defendants  from  the 
stools  of  trees  above  twenty 
years'  growth,  and  whether  any 
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*nie  Master  of  thb  Rolls. 


1823.  > 


This  is  a  bill  filed  by  an  impropriate  rector  for  the  ^, 

tithes  of  wood  ;  the  title  of  the  rector  is  proved,  and  he  is        Sweldow. 
therefore  primd  facie  entitled  to  this  tithe,  as  there  can  be  Tithe  of  wood 
no  doubt  upon  the  authorities  that  the  tithe  of  wood  is  isdueof  com- 
due  of  common  right ;    with  respect  to  underwood  and  ™^^  ^^^ 
coppice  wood  particularly  it  has  been  determined,  that 
notwithstanding  they  do  not  yield  an  annual  increase,  yet 
inasmuch  as  they  are  cut  periodically,  they  are  in  the 
proper  sense  articles  which  yield  an  increase,  and  are 
tithable.    In  this  case  therefore  it  is  upon  the  defendants 
to  shew  some  reason  why  they  are  exempt  from  the  pay- 
ment of  these  tithes.   The  first  ground  of  defence  is  a  pre- 
scription in  non  decimandoy  which  is  stated  in  a  manner 
not  very  usual  in  cases  of  this  nature,  it  being  alleged 
merely,  that  no  tithes  of  the  description  sought  by  the 
bill  have  ever  been  paid  in  the  parish,  or  in  the  county  of 
Cardigan.    The  first  question  to  be  considered  is,  whe- 


and  what  part  thereof  had  been 
cat  from  stools  above  twenty 
years'  ^owth  mixed  and  cut  with 
coppice  and  underwood,  and  also 
to  take  an  account  of  the  bark 
had  and  stripped  by  the  defend- 
ants from  any  of  the  trees  be- 
lotting  to  the  defendant  Snell 
since  the  same  period,  (except 
snch  as  were  timber  trees)  and  of 
the  value  thereof.   . 

The  master  by  his  report  found, 
that  a  large  quantity  of  coppice 
wood  and  underwood  had  been 
eat  down  by  the  defendants  since 
the  period '  in  the .  decree  men- 
tioned, to  the  amount  in  value 
of  915/.;  and  he  also  found,  that 
since  the  same  period  a  large 
quantity  of  germins  had  been 

Vol.  I. 


cut  down  by  the  defendants  from 
the  stools  of  trees  above  twenty 
years*  growth,  growing  upon  the 
said  lands,  which  germins  were 
mixed  and  cut  with  coppice  and 
underwood,  hornbeam  pollards 
maple  young  trees  tellers  and 
faggot  wood  :  but  he  stated  that 
no  evidence  having  been  adduced 
before  him  of  the  value  of  such 
germins,  he  had  been  unable  to 
ascertain  the  same. 

The  cause  was  heard  on  further 
directions  on  the  15th  of  Ju/jr 
1816,  and  a  decree  was  made  for 
payment  to  the  plaintiff  of  a 
10th  part  of  the  value  of  the 
coppice  wood  and  underwood 
with  costs. 


S 
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CHICBBtTBR 
V. 

SnxLDOir. 


There  may  be  a 
prescription  tn 
noH  decimando 
for  a  district ; 
or  even  for  a 
hundred. 


Where  a  pre- 
scription in  fum 
deeimmndo  is  set 
up,  the  party 
must  shew  the 
specific  ground 
upon  which  he 
claims  to  pre- 
scribe. 


ther  the  mode  adopted  in  this  answer^  is  the  proper  mod« 
of  stating  such  a  defence.  The  Court  has  never  been  in 
the  habit  of  yielding  easily  to  claims  of  this  description ; 
in  other  cases  of  customs,  where  a  modus  for  instance  it 
payable,  it  is  a  different  thing,  there  is  some  equivalent : 
but  where  a  defendant  insists-  upon  paying  nothing,  it 
being  directly  contrary  to  the  law  of  the  land,  the  Court 
holds  him  strictly  to  make  out  his  title.  It  is  true  diat 
the  uniform  tenor  of  the  books  is,  that  for  a  district,  or 
even  so  £Eur  as  a  hundred,  a  party  may  prescribe  tit  turn 
decimando :  but  though  the  doctrine  is  generally  rec(^- 
nized,  I  know  of  no.  instance  in  which  such  a  prescription 
has  succeeded,  except  in  the  three  counties  of  Kent 
Sussex  and  Surrey.  Whenever  an  attempt  has  been 
made  to  resist  the  right  of  the  rector  upon  the  ground 
of  a  prescription  in  non  dednumdo,  the  Court  has  been 
very  careful  to  see,  whether  the  defence  was  not  founded 
upon  an  ignorance  which  prevailed  as  to  the  liability  to 
tithes,  and  not  upon  any  definite  legal  right.  There  an 
several  instances  of  that,  Smith  v,  Johnson,  {a)  Nagle 
v.  Edwards,  (i)  If  defences  of  this  'nature  were  given  way 
to  easily,  that  which  proceeds  from  ignorance  might  very 
often  be  converted  into  a  legal  ground  of  defence,  and 
prescriptions  in  non  decimando  established  in  every  county 
in  the  kingdom.  Upon  these  grounds,  where  a  pre- 
scription tn  non  decimando  is  set  up,  the  Court  always 
calls  upon  the  party  to  shew  a  legal  ground  of  defence, 
and  to  make  it  out  clearly ;  he  must  not  only  state  the  hct 
that  no  tithe  is  due,  or  has  been  paid,  but  why  it  is  not  dwf, 
or  has  not  been  paid ;  he  must  bring  forward  the  specific 
ground  upon  which  he  claims  to  be  entitled  to  prescribe 
tn  non  decimando.  If  he  make  out  that  it  is  by  custom^ 
he  must  state  the  custom,  and  put  it  distinctly  in  issue. 
In  this  case  the  party  has  stated  merely  the  fact  that  no 
tithes  have  been  paid,  but  has  not  stated  why  they  have 


(«)  Gwitl.  606. 


(b)  Gwill.  1442. 
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not  been  paid.  Even  if  it  can  be  considered  that  a  custom  1 823- 

is  put  in  issue,  the  evidence  is  too  loose  to  establish  it ; 
for  that  purpose  the  party  ought  to  have  proved  the  filling  v. 

of  timber  in  every  part  of  the  county,  that  the  exemption       Shildoit. 
was  daimed  in  particular  cases,   that  the  attention  e^  required  in  sup- 
the  rector  was  called  to  it,  and  that  the  custom  prevailed^  port  of  a  pre- 
There  is  not  therefore  a  sufficient  case  made  out  to  esta-  scription  in  nan 
blish  the  claim  in  non  decimando.    The  next  ground. rf  ^^^^^^^o. 
defience  is,  that  the  trees  cut  down  are  of  more  than  twenty 
years'  growth.    There  is  no  doubt  that  if  trees  be  of  the 
description,  whidi  by  the  general  law  of  the  land  are 
timber,  or  which  by  the  usage  of  the  country  are  con- 
sidered as  timber,  those  trees,  if  they  have  never  been  cat 
at  all,  when  cut  down  above  twenty  years'  growth  are  not 
liable  to  tithe ;   the  doubt  is,  whether  the  cuttings  from 
the  roots  of  trees  are  privileged  or  not,  according' as  the 
trees  were  cut  down  when  above  or  under  twenty  years' 
growth.  It  is  quite  cleai'  that  so  far  as  applies  to  the  mafit 
of  a  tree,  if  it  be  timber  that  was  never  cut  at  all  till 
twenty  years'  growth,  all  its  produce  to  time  immemorial 
will  be  constantly  privileged,  because  the  tree  once  privi^ 
leged  communicates  that  privilege  to  its  germins  for  ever. 
Th6  difficulty  is  as  to  the  germins  arising  from  the  old 
stools.     In  the  2nd  in^tute  it  is  certmnly  laid  down,  that 
the  germins  from  the  roots  are  privileged,  as  weU  as  those 
from  the  mast,  but  that  pdint  underwent  v^  gre&t  con- 
sideration in  Walton  v.  7Vy<m,  and  undoubtedly  it  \^M 
Lord  Hardtincke's  opinion  that  the  passage  in  the  2hd 
institute  was  not  law ;   that  there  was  a  distinction  be- 
tween the  root  and  the  mast ;   that  the  privilege  did  not 
attach  upon  the  root,  and  that  the  germins  cut  from  the 
old  roots  were  for  ever  liable.    The  distinction  ti^en  in 
that  case  may  have  been  made  for  the  purpose  of  pro- 
tecting the  rights  of  the  church  where  they  depend  upon 
germins  sprung  from  old  stools,  it  being  difficult  to  as- 
certain whether  the  stools  belong  to  trees  which  did  or 
did  not  acquire  the  privilege.  Lofd  Hardwicke'n  decision  in 

S2 


Sbeldov. 
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1 825.  fFaltan  v.  Try  on  has  been  followed  in  JValhank  v. Hay  warily  • 

p  and2^eu;tj  v.  Snell:  and  in  addition  to  these  cases  there  is 

^HICH  ESTER 

t,.  the  very  strong  authority  of  a  Court  of  Law  upon  this  sub- 

ject.  In  Ford  v.  Raester  the  Court  of  King's  Bench  gave  a  • 
direct  decision  in  pointy  and  this  being  a  clear  legal  rights  a 
Court  of  Equity  should  be  cautious  of  setting  up  its  own  judg- 
ment against  the  unanimous  decision  of  a  Court  of  Law. 
-  There  is  a  subsequent  case  of  Evans  v.  Roe  depending  in 
the  Court  of  Exchequer;  that  case  was  argued  before  the  > 
very  learned  Chief  Baron^  (a)  who  thought  that  some  doubt 
had  been  thrown  over  the  authorities^  and  was  desirous 
that  the  subject  should  be  brought  under  the  consider- ' 
ation  of  the  whole  Court,  which  I  believe  has  not  yet  been 
done.    Notwithstanding  the  authorities  to  which  I  have 
referred,  if  the  parties  are  anxious  to  have  the  point  open^ 
whether  or  not  the  rule  is  uniform  that  the  germins  must 
pay,  whatever  was  the  age  of  the  tree  from  whose  roots  they 
have  sprung,  the  mdster  may  be  directed  to  discriminate 
the  ages  of  the  trees;  the  defendants  however  must  under- 
stand, that  if  such  an  enquiry  is  directed,  they  will  take  it' 
at  the  peril  of  costs;    the  enquiry  will  be  attended  with' 
expence,  and  it  is  a  matter  for  the  consideration  of  the 
defendants  whether,  if  there  is  no  probability  that  in  the 
result  the  Court  can  contradict  the  authorities,  they  will  • 
venture  to  take  it.    At  all  events  there  must  be  some  en-* 
quiry,  as  it  is  not  clear  that  some  part  of  the  wood  cut 
down  may  not  have  been  timber,  above  twenty  years*- 
growth,  and  not  sprung  from  old  stools. 

The  defendants  afterwards  declined  taking  the  enquiry 
as  to  the  ages  of  the  trees  from  the  roots  of  which  the- 
germins  sprung,  and  the  following  decree  was  made* 

His  Honor  doth  order  and  decree,  that  it  be  referred  to 
the  master  to  take  an  account  of  the  tithes  of  wood  which- 

(a)  L.  C.  B.  Richardt, 
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has  been  felled  and  cut  down,  and  which  has  been  received 
and  taken  by  the.  defendants  or  any  or  either  of  them,  from 
the  several  farms  and  lands  in  their  joint  and  several  oc- 
cupation, situate  in  the  parish  of  Llandahamfaur  in  the 
county  of  Cardigan^  within  six  years  before  the  filing  of 
the  plaintiff's  bill  in  this  cause,  and  up  to  the  date  hereof; 
and  for  that  purpose  it  is  ordered,  that  the  said  master  do 
ascertain  how  much  wood  has  been  cut  down  by  the.  said 
defendants  as  aforesaid,  upon  the  said  farms  and  lands 
during  the  time  aforesaid,  and  which  sprung  from  stools 
or  roots  of  trees,  and  what  is  the  value  thereof ;  and  it  is 
ordered,  that  tibe  said  master  do  also  ascertain  how  much 
wood,  not  growing  from  the  stools  and  roots  of  trees, 
(except  oak  ash  and  elm  which  attained  the  age  of  twenty 
years)  has  been  cut  by  the  said  defendants  as  aforesaid, 
and  during  the  time  aforesaid,  and  what  is  the  value 
thereof;  and  that  the  said  defendants  do  pay  unto  the 
plaintiffs  their  costs  of  this  suit,  to  be  taxed  by  the  said 
master,  together  with  what  shall  be  found  due  from  theiu 
on  taking  the  accounts  aforesaid. 


1B23. 


Chicbbstbr 

17. 

Sbbldo  k. 


TRIM  v.  BAKER; 


JufyS, 


THE  defendants  having  demurred  to  the  bill  in  this 
cause,  the  demurrer  was  overruled,  and  five  days  af- 
terwards an  order  was  obtained,  upon  a  motion  of  course, 
that  three  of  the  defendants  should  have  a  month's  time, 
and  the  other  defendants,  who  lived  above  twenty  miles 
from  London^  six  weeks'  time  to  answer  the  bill.  This 
order  was  discharged  by  the  Vice-Chancellor  iov  irregu- 
larity, (a) 


After  a  demurrer 
overruled,  aa 
order  for  time  to 
answer  merely, 
can  lie  obtained 
only  by  a  special 
application. 


(a)  I  Sim.  and  Stu.  469. 


254 


CASES  IN  CHANCERY. 


IS23. 


TsiM 

V. 

Bailba. 


Mr.  Lovat  now  moved,  on  the  part  of  the  defendanti^ 
to  discharge  the  Pice- Chancellor' 8  order. 

Mr.  Romilfy  opposed  the  motion. 


The  Lord  Chancbulor. 


Where  a  do- 
nnrrer  is  over- 
ruled, the  de- 
fendant, at  the 
time  of  its  being 
overruled,  may 
rooyefortimcto 
answer. 


It  is  expedient  that  this  point  of  practice  should  be 
finally  settled.  In  a  case  which  came  before  me  in  1814 
I  was  of  opinion,  that  where  a  demurrer  was  put  in,  which 
was  overruled,  the  usual  orders  for  time  could  not  be  ob» 
tained  upon  motion  of  course,  (a)  The  present  Master  of 
ihe  Rolky  in  a  case  decided  by  him,  was  of  a  conianry 
opinion ;  {b)  upon  the  best  consideration  which  I  have 
been  able  to  give  this  case,  I  cannot  help  adhering  to  the 
ofonion  which  I  originally  formed]  if  a  defendant  wanta 
time  originaUy,  he  must  apply  for  time  to  answer,  or  to 
plead  answer  or  demmr  not  demurring  alone ;  the  allega- 
tion contained  in  the  order  is,  that  the  defendant  is  pre*- 
paring  his  answer,  a  plea  being  for  certain  purposes  con* 
sidered  as  an  answer.  The  question  then  is,  whether, 
instead  of  following  the  usual  course,  a  defendant  is  to  say 
for  himself  I  will  demur  alone,  and  then  come  to  the  Court 
and  ask  for  what  it  would  not  have  given  him  originally 
vidthout  imposing  a  condition  that  he  should  not  demur 
alone.  It  is  said  that  If  the  demurrer  is  overruled,  unless 
the  order  for  time  is  granted  upon  a  motion  of  course^ 
party  may  be  inmiediately  attached;  my  answer  to  that  i 
that  there  may  be  a  special  application ;  but  then  it  is  sai< 
there  must  be  time  to  make  that  application ;  from 
I  dissent;  my  opinion  has  always  been,  that  where 
demurrer  is  overruled,  the  defendant,  at  the  time  of 
demurrer  being  overruled,  is  entitled  to  submit  to 
Court  a  motion  for  time  to  answer,  and  the  Court  in  i 


(a)  Joneg  v.  Saxhjf^   1  Swanst. 
194. 


{b)  Grifilh  V.  ffaod^  1  Yes. 
Beam.  541. 
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discretion  will  grant  him  the  usual  order  for  time  to  an- 
swer^ or  such  time  as  it  shall  think  proper,  and  will  pro- 
tect him  against  an  attachment,  if  it  ought  to  do  bo.  It 
would  lead  to  infinite  delay,  if  a  party  could  demur  alone, 
and  then  take  the  orders  for  time  to  plead  or  answer  upon 
motion  of  course. 


965 


1893. 


Trim 

V, 

Bums. 


Motion  refused  with  costs. 


JOHN  WILKINSON  and  Others    -    -    Plaintiffs; 


AND 


Rolls. 
Juiy  15. 


JOHN  ATKINSON  and  MARY  ALCOCK, . 

Defendants,  (a) 

TT/'ILLI^M  ALCOCK  by  his  will  bequeathed  bU  Whereatestalor, 
^^  his  personal  estate^  subject  to  certain  leg^es,  to  resident  and  do- 
the  defendant  John  Atkinson  and  four  other  persons,  upon  f  h'  d    th 

trust,  in  the  events  w*l)ich  bippened,  to  pay  his  wife  vie  within  the  pro- 
defendant  Mary  Alc^ckj  so  long  as  she  should  lire  and  vincc  of  Yark^ 

oontiHue  his  widow,  an  annuity  of  200?.,  and  subject  dispo«5s  of  all 
^  .  ,  J.       1        *:.  the  residue  of 

thereto,  upon  trust  to  asdign  and  pay  one-fourth  part  oi  j^.^  personal 

his  personal  estate  unto  EKtaheth  Brantley  her  executors  estate,  and 
administrators  and  assigns,  for  her  and  their  own  absolute  names  exc- 
use and  benefit ;   the  remaining  three -fourth  parts  of  his  ^^  ^"' . "  -\, 

^  ®  *^  disposition  fails 

personal  estate  the  testator  gave  to  certain  other  persons,  |^  ^^  pji^t  of  the 
and  appointed  Atkinson  and  his  co-trustees  to  be  the  ex-  residue,  by  the 

ecutors  of  his  wiU.  ^"^^  «^  ^"^^  f 

the  residuary  le- 
gatees in  his  life- 
Elitaheth  Bromley  died  in  the  lifetime  of  the  testator^  time,  the  share 

who  left  a  widow  surviving  him ;  at  the  time  of  the  ttes-  which  thus  be- 
comes lapsed, 

will  be  apportioned  between  the  widow  and  the  next  of  kin,  according  to  the  statutt 
•f  distributions,  and  will  not  be  affected  by  the  custom  of  the  province, 

(«)  Ex  relaiione. 


Wilkinson 

V. 
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1823.  tator's  death  he  was  resident  and  had  his  domicile  within 

the  province  of    York;   under  these  circumstances  the 
question  arose,  whether  the  statute  of  distributions,  or  the 
Atkinioh.       custom  of    York,  was  to  regulate  the  apportionment  of 

Elizabeth  Bramley's  lapsed  share  of  the  residue  between 
the  widow  and  the  testator's  next  of  kin.  By  the  statute 
the  widow  would  have  only  a  moiety  of  the  share ;  if  the 
custom  prevailed  she  would  be  entitled  to  three-fourth 
parts  of  it. 

The  bill  was  filed  by  the  surviving  and  the  representap- 
tives  of  the  deceased  next  of  kin  of  the  testator  at  the 
time  of  his  death,  praying,  that  a  moiety  of  that  fourth 
part  of  the  residue  which  was  given  by  the  will  to  JE/i- 
zabeth  Bramley  might  be  distributed  among  them  ac- 
cording to  their  respective  rights. 

The  widow  by  her  answer  asserted  her  title  to  three- 
fourth  parts  of  the  lapsed  share. 

Mr.  Pemberton  for  the  plaintifib  contended,  that  the 
testator  had  made  a  disposition  of  all  his  personal  estate 
within  the  words  and  meaning  of  the  4th  William  and 
Marjfy  c.  2.  s.  2.,  and  that  the  widow  was  by  that  act 
excluded  from  claiming  any  thing  under  the  custom. 

Mr.  Bx)lfe  for  the  widow. 

Mr.  Alcock  for  the  executor. 

The  cases  cited  were  Lawson  v.  Lawson  (a)  Walton  v. 
Walton  (i)  Beard  v.  Beard  (c)  Southcot  v.  Watson  (d) 
Middleton  v.  Spicer.  (e) 

(a)  7  B.  P.  C.  511.  {d)  S  Atkyns  t26. 

(h)  14  Yesey  324.  ^«)  1  B.  C.  C.  204. 

(€)  S  Atkyns  7t. 
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The  Master  of  the  Rolls. 

The  question  is  whether  it  is  not  clear,  both  on  autho- 
rity  and  on  principle,  that  where  an  executor  is  named 
there  is  no  intestacy ;  if  there  is  no  intestacy  the  opera- 
tion of  the  custom  is  necessarily  excluded.  Where  an 
executor  is  appointed,  the  legal  property  in  the  personal 
estate  of  the  testator  is  ^ven  completely  to  him,  and  in 
this  respect,  so  far  as  the  present  question  is  concerned, 
must  not  equity  follow  the  law  ?  Courts  of  Equity  have 
never  said,  that  where  executors  are  not  beneficially  inte- 
rested in  the  estate,  all  the  doctrine  of  intestacy  is  to 
be  followed  up,  they  have  merely  declared  the  execu- 
tors to  be  trustees.  On  principle  there  is  no  ground 
fo^  saying  that  there  is  any  intestacy  in  this  case,  and  it 
is  only  on  the  supposition  of  an  intestacy  that  the  opera- 
tion of  the  custom  can  be  introduced,  for  the  statute  of  4 
WUliam  and  Mary  expressly  excludes  the  widow  from 
claiming  under  the  custom,  where  the  testator  has  made 
a  complete  disposition. 


1823. 


WiLKINSOX 
V. 

Atkinson. 


Independently  of  principle,  authority  I  think  has  put 

the  matter  at  rest.   Lord  Bathursfs  judgment  in  Lawson 

V.  JLawson  is  a  positive  decision,  and  is  entitled  to  the 

greater  weight,  because  when  the  point  came  first  before 

him  he  entertained  a  different  opiqion.    It  is  the  latest 

case,  there  is  no  decision  against  it,  and  it  is  strongly 

confirmed  by  the  lang:uage  used  by  Sir  William  Grant  in 

Walton  V.  Walton.    The  passage  in  which  Lord  Hard^ 

tvicke  is  supposed  to  have  expressed  a  contrary  opinion  is 

a  mere  dictum  which  has  never  been  followed  up.     Thus  The  custom  of 

I  consider  it  as  a  rufe  fixed  both  on  principle  and  by  au-  ^ork  does  not 

thority,  that  where  an  executor  is  appointed  the  custom  ^PP'^  where  an 
J,  ^        .  executor  is  an- 

does  not  apply.  ^^^^ 
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June  28, 
July  82. 

Where  one  of 
several  plaintiffs 
dies  before  an- 
swer, a  motion 
may  be  made  by 
the  defendant, 
that  the  sur- 
viTing  plaintiff's 
shall  within  a 
limited  time 
revive  the  suit, 
or  that  the  bill 
shall  be  dis- 
missed with 
costs. 


Bbtwben  ROGER  ADAMSON,  JONATHAN  FALDER, 
AND  JOHN  GASKELL Plaintiffs; 

AND 

CLAY  HALL DBFSNDAtrr.  (a) 

THE  bill  in  this  cause  stated^  that  tlie  plaintiff  Roger 
Adamson  was  the  proprietor  of  a  house  at  lAverpooly 
of  which  the  plaintitfs  Jonathan  Folder  and  John  tSets^ 
kell  were  lessees ;  and  that  the  defendant  Clay  Matt  was 
the  occupier  of  an  adjoining  house^  and  had  erected  aiiir- 
nace  for  bofling  soap  against  the  party  wall  which  sepa- 
rated the  two  houses.  The  IhH  then  stated,  that  in  con- 
sequence of  the  erection  of  the  furnace,  the  plaintifib  were 
in  great  danger  of  having  their  property  destroyed  by  fire, 
and  had  been  compelled  to  pay  an  increased  rate  of  in- 
surance, and  the  bill  prayed,  that  the  defendant  m^bt  be 
restrained  by  injunction  from  using  or  suffering  the  said 
furnace  to  be  used,  for  boiling  soap,  or  any  other  purpose, 
and  also  from  permitting  or  suffering  the  party  wsdl  to  be 
or  remain  in  any  other,  state  or  condition,  than  the  same 
was  in  prior  to  the  erection  of  the  afo^resaid  ftmiace ; 
and  that  an  account  might  be  taken  of  aH  the  sums  of 
money  paid  by  the  {plaintiffs  on  accoimt  of  the  insurance 
of  the  premises,  or  the  goods  therein,  beyond  the  rate  off 
insurance  paid  by  ihem  before  the  erectbn  of  Bife  ftif- 
nacc ;  and  that  the  defendaiit  might  be  decreed  to  pay 
to  the  plaintiffs  respectively,  what  should  be  found  to 
have  been  paid  by  them  in  respect  thereof. 

The  injunction,  which  was  moved  for  updn  affidavits, 
was  refused ;  and  after  the  motion,  before  any  answer  wan 
put  in,  the  plaintiff  Roger  Adamson  died. 


(«)  1  Sim.  and  Stu.  240. 


Hall. 
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A  motion  was  then  made  before  the  Ftce- Chancellor,  on  1823. 

tlie  part  of  the  defendant^  that  the  surviving  plaintifis  ^^^'^^ 
might  be  ordered  within  three  weeks  to  file  a  bill  of  re-  ^^  Others 
vivor,  for  the  purpose  of  bringing  the  representatives  of 
the  deceased  plaintiff  before  the  Courts  or  in  default 
thereof^  that  the  bill  might  be  dismissed  with  costs. 

This  motion  having  been  refused  with  costs  by  the 
Fice- Chancellor,  was  now  repeated  before  the  Z/ord  Chan- 
cellar. 

Mr.  Mart  and  Mr.  Pemberton  for  the  motion  relied 
upon  the  fact,  that  the  death  of  the  co-pkuntiff  precluded 
the  defendant  from  putting  in  an  answer ;  and  insisted 
that  the  surviving  plaintiffs  were  bound,  either  to  place 
the  defendant  in  a  condition  to  try  the  merits  of  the  cause;, 
or  to  put  him  out  of  Court. 

Mr.  Shadwell  and  Mr.  Koe  against  the  motion. 

The  Lord  Chancellor  did  not  recollect  amy  instance  of 
a  similar  motion,  but.  thought  that  the  plaintiflb  must 
submit  to  have  the  bill  dismissed,  or  must  undertake  to 
revive. 

The  plaintiffs  afterwards  elected  tg  dismiss  their  bilL 
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Testator,  after       ZJ  UCKERID  GE  Ball  Actvorth  by  his  will,  which  was 

bequeathing  to     X-#  in  his  own  hand- writing,  and  the  commencement  of 

A.  and  B.  lega-    ^j^^^j^  ^^  ^^  ^^^  following  form :  «  I  Buckeridge  Ball  Ac- 

cies  of  stock  un-  o  ^  ^ 

equal  in  amount,  ^©rfA,  this — day  of  May  1818,  considering  in  what  manner 

and  giTing  seve-  I  should  have  my  fortune  disposed  of  in  case  of  my  death 

ral  legacies  to      do  make  this  my  will,"  bequeathed  to  several  persons 

pubhc  chanties,  eonsiderable  legacies  of  stock,  and  amongst  others  to  the 

requests  the  said  ,  y  o  ^^ 

A.  and  B,  to  be    P^^^iff   *S'fr  Francis  Molpneux  Ommanney  800/.  bank 

his  executors,  stock  for  his  life,  and  after  his  death  to  be  divided  amongst 

andgivestothem  ^ig  children,  and  600/.  3  per  cent  stock  at  his  own  dis- 

neas  each  He  P^^*'  5   ^^^  ^  Andretv  Edge  and  his  wife    the  interest 

llicn  orders  his  of  600/.  4  per  cent  stock  for  their  lives,  and  after  their 

books  jewels  deaths  to  be  divided  amongst  their  children  ;    the  testator 

plate  and  house-  ^^^  ^^^  following  legacies  to  the  undermentioned 

hold  furniture  ;f         .     ..  .    .     ^      ^  ^      ^         .     q. 

to  be  sold  and  cnanties,  of  which  he  was  a  governor  or  trustee ;  to  ot. 

after  desiring  Margaret's  Hospital  600/.  4  per  cent  stock,  to  the  Deaf 

mourning  to  be  a^d  Dumb  Charity  300/.  4  per  cent  stock,  to  the  Grey 

LTJllIS!  In^^^^^  C^**  Hospital  400/.  4  per  cent  stock,  to  the  Blue  Coat 

guineas  each  to  School  600/.  4  per  cent  stock,  to  the  Westminster  N^w 

be  given  to  se-  Charity  School   400/.  4  per  cent  stock,  to  the  Western 

veral  persons       Dispensary  400/.  4  per  cent  stock,  to  the  Westmmster 

named  in  the  *  «^  i. 

will  and  to  his      Hospital  300/.  3  per  cent  stock,  to  the  Society  for  propa- 

two  executors 

for  a  ring  as  a  token  of  remembrance,  concludes  his  will  in  the  following  manner, 
**  In  case  there  is  any  money  remaining  I  should  wish  it  to  be  given  in  private  cha- 
rity." 

Held,  that  the  general  residue  of  the  testator's  personal  estate,  consisting  of  a  lease- 
hold estate,  money  in  the  funds,  and  a  balance  in  cash,  was  not  comprehended  in 
the  residuary  clause,  which  was  confined  to  the  residue  of  the  produce  of  the  articlea 
which  the  testator  directed  to  be  sold. 

That  private  charity  was  an  object  too  indefinite  to  give  the  crown  jurisdiction,  or 
to  enable  the  Court  to  execute  the  trust 

That  the  executors  having,  as  executors,  equal  legacies,  could  not  take  beneficially, 
and  that  the  next  of  kin  were  therefore  entitled  to  the  general  residue  of  the  tet- 
tatof  8  personal  estate,  including  what  was  comprehended  in  the  residuary  clause. 
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gating  the  Gospel  in  foreign  parts  100/.  bank  stock,  to  the 
Society  for  promoting  Christian  knowledge  50  guineas,  to 
the  British  and  Foreign  Bible  Society  50  guineas,  to  the 
Magdalen  Hospital  200/.;  and  after  disposing  of  some 
books  and  other  specific  articles  he  concluded  his  will  in 
the  following  manner ;  I  request  my  cousin  the  said  Fran- 
cis Molyneux  Ommanney,  and  my  friend  the  said  Andrew 
EdgCy  to  be  the  executors  of  this  my  will,  and  give  them 
as  such  100  guineas  each.  I  would  have  my  books,  except 
those  bequeathed,  sold ;  also  I  would  have  my  jewels  plate 
and  household  furniture  sold;  I  desire  that  my  clothes  and. 
linen  may  be  divided  between  my  servants,  and  that  they, 
may  have  handsome  mourning  given  to  them ;  I  desire  to. 
be  given  to  Mr.  Ellis,  Mr.  George  Ellis ,  Mr.  Bates,  and 
Mr.  Sutherland,  and  to  my  two  executors,  5  guineas  each  for 
a  ring,  as  a  token  of  remembrance ;  in  case  there  is  any. 
money  remaining,  I  should  wish  it  to  be  given  in  private 
charity.    B.  B.  Acworth. 


26L 


1823. 
Ommannry 

V, 
B0TCUER« 


The  testator  died  in  the  month  of  August  1818,  and 
the  bill  was  filed  by  the  executors,  against  the  next  of 
kin  and  the  Attorney -General,  praying  that  the  respective 
rights  and  interests  of  the  plaintiffs  and  defendants  in  the 
residue  of  the  personal  estate  of  the  testator  might  be  as- 
oertained  and  determined  by  the  decree  of  the  Court. 


By  the  decree  made  upon  the  hearing  of  the  cause,  it 
referred  to  the  master  to  take  the  usual  accounts 'of 
tJie  testator's  personal  estate^  and  it  was  ordered,  that  the 
master  should  ascertain  the  clear  residue  of  the  testator's 
estate,  and  state  of  what  the  same  consisted. 


The  master  by  his  report  found,  that  the  clear  residue 
of  the  testator's  personal  estate  consisted,  amongst  other 
tilings,  of  a  leasehold  estate  at  Chatham,  of  the  several 
Bams  of  525/.  bank  stock,  750/.  4  per  cent  consols,  4500/. 
3  per  cent  consols,  3600/.  New  South  Sea  annuities, 
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1000/.  New  South  Sea  3  per  cent  annuities  of  the  year 
1751 9  of  a  balance  in  cash,  and  of  other  sums  which  had 
arisen  from  the  dividends  of  the  abovementioned  stocks. 

The  cause  now  came  on  for  farther  directions. 

Sir  G.  Wihon  and  Mr.  Newland  for  the  plainti£b. 


The  testator  in  iliis  case  has  enumerated  several  public 
charities  as  the  objects  of  his  bounty,  and  then  he  has  in- 
troduced the  words  private  charity  ;  his  intention  was  to 
draw  a  distinction  between  public  charity  and  private  be- 
nevolence, and  to  confine  the  disposition  in  the  latter  part 
of  his  will  to  purposes  of  private  benevolence  5  that  in- 
tention cannot  be  carried  into  effect  by  the  Court  or  by 
the  Crown  ;  a  trust  for  charitable  purposes  cannot  be  ex- 
ecuted, unless  there  is  a  general  disposition  to  charity,  or 
a  specification  of  such  objects  as  are  within  the  meaning 
of  the  statute ;  (a)  Morice  v.  The  Bishop  of  Durham,  (i) 
The  expressions  used  by  the  testator  are  so  indefinite  as  to 
afford  evidence  that  no  trust  was  intended^  and  the  execu- 
tors are  therefore  entitled  to  the  residue  for  their  own  use 
and  benefit ;  if  they  are  not  entitled  beneficially,  the  trust 
at  all  events  is  of  such  a  nature  that  the  Crown  cannot  in- 
terfere with  it,  and  it  mtist  be  executed  by  the  executors 
as  they  think  proper. 

Mr.  JFingfield  Mr.  Sugden  Mr.  Bmipell  Mr.  Moore 
and  M)p.  Poison  tor  the  next  of  kin. 

It  is  quite  clear  that  the  executors  are  not  entitled  be- 
neficially ;  equal  legacies  are  given  to  them  in  their  cha- 
lacter  of  executors,  and  it  was  obviously  the  intention  of 
the  testator  to  create  a  trust.  There  are  two  points; 
First,  To  what  does  the  residuary  clause  refer ;  Sec<mdly, 
What  is  the  meaning  of  the  gift.    The  clauso  was  ia*« 


(a)  45KUs.  C.4. 


(f)  10  Vcs.  5S«. 
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tended  to  include  only  the  residue  of  the  monies  arising  ISSS. 

firom  the  sale  of  the  plate  books  and  furniture,  the  tes- 

taftor  speaks  of  the  sum  as  contingent ;   it  is  impossible  v. 

be  could  be  adverting  to  the  general  residue  of  his  pro- 

perty,  which  was  inrested  in  the  funds^  and  of  which  he 

mufit  have  known  the  amount.  Several  authorities  have  de^ 

dded,  that  the  Com-t  will  look  at  the  whole  of  a  will  for  the 

purpose  of  ascertaining  whether  it  was  the  intention  of  the 

testator  to  dispose  of  the  general  residue  or  not ;  Davers 

V.  Deives.  (a)    Attorney- General  v.  Johnstone,  (b)  Page 

▼.  LeapingwelL  (c)    It  is  manifest  upon  the  faee  of  this 

will  that  it  is  an  unfinished  instrument ;    the  expression 

vied  by  the  testator  is^  '^  in  case  there  shall  be  any  money 

remaining;''   it  is  only  in  the  preceding  clause  that  he 

has  directed  the  conversion  of  certain  articles  into  money; 

Aere  is  no  direction  that  all  the  property  shall  be  so  con- 

ftrted.    He  Court  is  driven  to  one  of  these  two  con- 

stFiictians^  either  that  the  money  remaining  means  only 

Ae  residue  of  the  money  arising  from  the  sale  directed 

in  Ae  preceding  clause,  or  that  a  general  gifb  of  any 

money  which  might  belong  to  the  testator  was  intended ; 

aad  taking  the  latter  view  of  the  case,  it  is  quite  clear  that 

atock  will  not  pasa  under  a  gift  of  money.    Hotham  v. 

Sutton,  {d)   With  respect  to  the  meaning  of  the  words 

used  by  the  testator,  the  context  of  the  will  shews,  that 

jnnvaite  charity  was  intended  to  designate  something  dis* 

'^iBet  from  the  objectii  pointed  at  by  the  testat^^r  in  the 

eavly  part  of  Uftt  will,  namely,  charities  of  a  public  nature^ 

prmte  charity  is  synoniraoua  with  beneiKileBoe ;.  and  it.i» 

Mipoesibte  therefore  to  distinguish  thia  case  ftmn  JUorice 

^^•^  7%$  Bishop  of  Durham,  (e)  and  James  v.  Alien*  (/) 

is-  no  authority  that  a*  trust  for  f»i^«te  charity  ean 

carrtedi  into  execution,    hii  Waldo  v»  Caky,  (f)r  wUcfa 

(«)  S  P.  Williams  40.  (e)  Ubi  ivp. 

(*)  Ambl.  577.  (/)  3  Mcriv.  IT. 

(e)  18  Yes.  463.  (^ )  16  Tes,  S06. 
(i)  15  Yes.  319. 
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was  a  mixed  case,  the  bequest  being  for  the  promotion  of- 
charitable  purposes  as  well  of  a  public  as  of  a  private  nature^ 
the  trust  was  supported  in  respect  of  the  reference  to  public 
charity.  It  is  not  because  the  word  "  charity"  is  used,  that 
there  is  a  sufficient  designation  of  the  subject  matter  to 
authorize  the  Court  to  devote  the  fund  to*  charitable  pur* 
poses.  Vezey  v.  Jameson,  (a)  Morice  v.  The  Bishop  of 
Durham  is  an  authority,  that  if  the  Court  cannot  execute 
the  trust,  the  executors  are  trustees  for  the  next  of  kin. 


Mr.  Shadtvell  and  Mr.  Mitford  for  the  Crown. 

The  questions  in  this  case  are,  whether  there  is  any  gift 
to  charity  at  all;  what  is  the  extent  of  the  gift ;  and  whe- 
ther the  distribution  of  the  fund  is  to  vest  in  the  Crown, 
or  forms  a  trust  to  be  administered  by  the  Court ;  the  le- 
gacies given  by  the  testator  to   charitable  institution! 
afford  a  construction  to  the  words  private  charity ;  the 
intention  of  the  testator  was,  that  the  residue  of  his  pro- 
perty should  be  applied  to  private  charities,  in  opposition  to 
those,  which  in  the  early  part  of  his  will  are  made  the  ob-  . 
jects  of  his  bounty,  namely,  charities  administered  by  means 
of  public  institutions ;  charities  of  a  nature  strictly  private 
have  been  carried  into  execution  by  the  decree  of  the 
Court ;    in  Gqfe  v.  TFehh  {b)  and  fFhite  v.  fFhite  (c)  be- 
quests for  the  benefit  of  poor  relations  were  sustained  as 
charities.    The  question  in.  these  cases  is^  not  whether 
there  are  existing  objects  of  charity  pointed  out  specifi- 
cally, but  whether  the  objects  pointed  out  are  of  such  a 
nature,  that  if  they  do  exist  the  charity  may  be  exercised 
towards  them.    In  Waldo  v.  Caley  it  was  as  much  the 
intention  of  the  testator  to  benefit  those  who  were  capable  * 
of  receiving  as  objects  of  private  charity,  as  those  who 
were  objects  of  public  charity.     If  there  are  charitable 
purposes  expressed,  the  circumstance  that  the  objects  are 


(«)  1  Sim.  and  Stu.  69. 

(fi)  Duke,    ChariUble    Uses, 


Sto  edition,  361. 
(c)  7  Vcs.  4«S. 
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ate  nature,  is  not  sufficient  to  authorize  the  Court 
re  that  the  trust  shall  not  be  carried  into  execu- 
forice  v.  The  Bishop  of  Durham  and  James  v, 
ere  determined  upon  the  ground  that  benevolence 
mean  charity  at  all.  In  Fezey  v.  Jameson  there 
trust  which  the  Court  could  execute ;  the  execu- 
1  power  to  apply  the  money  in  such  manner  and 
they  should  think  fit.  It  does  not  necessarily 
bhat  where  a  testator  has  directed  money  to  be 
charity,  he  intends  that  it  shall  be  distributed  by 
f  public  institutions.  If  the  Court  can  uphold 
)08ition  as  a  gift  to  charity,  the  question  arises 
the  words  of  the  residiiary  bequest  are  to  be  con- 
as  pointing  out  the  residue  of  the  particular  fund, 
i;eneral  residue  of  the  personal  estate.  Cases  of 
rription  must  be  decided  by  the  words  of  the  par- 
dll.  The  words  '^  money  remaining"  do  not  par- 
refer  to  the  money  to  arise  from  the  sale  of  the 
id  plate ;  where  a  man  has  disposed  of  part  of  his 
.  estate,  and  uses  the  expression  "  money  re- 
"  he  must,  generally  speaking,  be  understood  to 
the  general  residue  of  his  property.  In  Legge  y. 
[a)  where  the  testatrix  expressed  herself  thus ; 


1823. 


Ommanket 

V. 

Butcher. 


the  settlement  made 
marriage  of  the  late  Sir 
ad  Lady  JsgiU^  dated 
of  December  1755,  the 

Charlei  Jtgili  cove- 
bat  in  the  event  of  the 
'  JsgQl  surviving  him, 
e  being  issue  of  the 
living  at  the  time  of 
ie,  his  executors  should 
stees  the  sum  of  1 0,000/. , 
it  to  pay  the  interest  to 
;tV/  for  life,  and  after 
se,  in  the  event  which 

of  there  being  two  or 

I. 


more  children  of  the  marriage, 
upon  trust  to  pay  the  said  sum 
of  10,000/.  to  such  one  t>r  more 
of  the  said  children,  and  in  such 
shares  and  proportions,  as  the 
said  Sir  Charlei  Atgill  during 
his  life,  or  the  said  Lady  Aif^Ul 
after  his  decease,  should  by  deed 
or  will  appoint,  and  in  default  of 
appointment  to  all  the  children 
equally. 

There  was  issue  of  the  mar? 
riage  between  the  said  Sir  Chapfek 
and  Lady  /Isgill  four  childreni 


T 


1822,  Dec.  19. 

1823,  Jtt/^  8. 

Testatrix,  hy  her 
will  disposes  of 
certain  long  an* 
nuities,  and  of  a 
sum  in  cash,  and 
then  uses  the  (of- 
lowing  words ; 
'*  I  believe  there 
will  be  sufficient 
money  left  to 
pay  my  funeral 
expenses." 

By  a  codicil  to 
her  will  the  tes- 
tatrix expresses 
herselfthus:**!! 
there  is  money 
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"  If  there  is  money  left  unemployed  I  desire  it  may  be 
given  in  charity,"  it  was  held  that  the  words  "  money 
left  miemployed*'  were  sufl&cient  to  pass  the  residue  of  the 
personal  estate,  amounting  to  upwards  of  2000/.  Presum-. 
ing  that  there  is  in  the  present  case  a  gift  to  charity,  there 
being  no  discretion  vested  in  individuals,  and  no  specific- 


left  unemployed 
r  desire  it  may 
be  given  in  cha* 
rity." 

Held  that  the 
general  residue 
of  the  testatrix's 
personal  estate, 
including  a  sum 
of  2500/.  trust 
monies,  in  which 
she  had  a  vested 
reversionary  in- 
terest, at  the 
time  of  her 
death,  subject 
to  be  divested 
by  the  appoint- 
ment of  her 
mother,  passed 
under  the  words 
**  money  left 
unemployed," 
and  was  well 
given  to  charity. 


the  present  Sir  Charles  Asgili^ 
CaroUnt  who  intermarried  with 
Richard  Legge^  Amelia  who  in- 
termarried with  Robert  Colvile, 
and  Harriott  Maria  AsgUl^  and 
in  the  year  1788  the  said  Sir 
Charles  AsgUl  died,  having  by 
his  will  appointed  the  said  Lady 
Angitt  to  be  his  executrix,  and 
leaving  her  and  his  said  four 
children  him  surviving. 

The  said  Harriott  Maria  As- 
gill  made  her  will,  dated  the  25th 
oi  December  1788,  whereby,  after 
appointing  the  said  Amelia  Colvile 
to  be  her  executrix,  and  dividing 
a  sum  of  200/.  long  annuities  to 
which  she  was  entitled  amongst 
several  persons  in  specific  lega- 
cies, she  proceeded  in  the  fol- 
lowing words;  <*  I  give  Amelia 
Colvile  2986/.,  lent  to  her  hus- 
band Robert  Colvile^  100/.  of 
which  I  desire  her  to  give  back 
to  the  person  that  lent  it  to  me 
and  who  she  knows ;  I  give  it  to 
her  for  her  sole  and  separate  use, 
desiring  at  her  decease  she  will 
leave  it  to  whom  she  thinks  best. 
I  believe  there  will  be  sufficient 
money  left  to  pay  my  funeral  ex- 
penses, which  I  desire  may  be 
performed  in  the  plainest  and 


most  unexpensive  manner.  I 
hope  there  will  be  no  objections 
made  to  any  mistake  I  may  have 
made,  but  that  it  will  be  exe- 
cuted asseems  to  be  my  intention, 
as  it  is  my  true  will  and  testa- 
ment, written  all  in  my  own  hand 
and  signed  by  me  Harriott  Marim 
AsgiU. 

The  said  testatrix  afterwards 
made  a  codicil  to  her  said  will> 
which  was  in  the  following  words; 
If  there  is  money  left  unemployed 
I  desire  it  may  be  given  in  cha- 
rity ;  my  watch  and  piano  forte 
I  give  to  Caroline^  the  most  useful 
of  my  clothes  to  be  given  to  my 
present  servant;  I  leave  the  key 
of  my  red  trunk,  which  Caroline 
knows,  to  her  Caroline ;  the  con- 
tents she  knows,  and  I  give  it  to 
her  as  promised  for  her  use,  de- 
siring her  to  keep  it  locked.  Har* 
riott  Maria  AsgiU, 

The  said  tesUtrix  Harriett  Mm- 
ria  AsgiU  afterwards  died,  leaving 
the  said  Lady  AsgUl,  Sir  Chartes- 
AsgiUy  AmeUa  ColvUe^  and  Gb-' 
roline  Legge^  her  next  of  kin  i  and 
the  will  and  codicil  of  the  said 
testatrix  were  afterwards  duly 
proved  by  the  said  AmeUa  Colvile. 
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objects  pointed  out^  the  right  of  distribution  falls  to  the 
Crown.  Moggridge  v,  ThachwelL  (a) 

The  Master  of  the  Rolls^  after  observing  that  it  was 
impossible  to  suppose  the  testator  could  have  been  ig- 
norant of  the  nature  and  amount  of  the  property  he  had 


18^3. 


Lady  AsgiU  surviTed  the  tes- 
tatrix»  but  died  in  the  year  1810, 
aad  by  her  will  appointed  the  said 
Sir  Charles  MgiU  andJmelU  Col- 
wUe  to  be  her  executors.  The 
power  of  appointment  contained 
is  the  settlement  was  not  exer- 
cised either  by  Sir  CharUt  or 
Lady  A$gm. 


By  the  decree  made  upon  the 
hearing  of  the  cause  before  the 
Vice-ChaneeUor^  on  the  87th  of 
February  1818,  the  usual  ac- 
counts were  directed  of  the  per- 
sonal estate  of  the  testatrix  Bar- 
rioii  Maria  Asgill^  and  it  was  de- 
clared, that  the  clear  residue  of 
such  personal  estate  ought  to  be 
dbposed  of  in  charity. 


The  bill,  which  was  filed  by  the 
said  Richard  Legge  and  Caroline 
hit  wife,  against  the  said  Sir 
QuotUm  AigiU  and  Amelia  Colvile^ 
and  against  iheAttomey-Generaif 
after  alleging  (as  was  admitted  to 
be  the  fiict  by  the  answers)  that 
the  residue  of  the  personal  estate 
of  the  testatrix  Harriott  Maria 
^igfll  consisted  of  the  one-fourth 
part  of  the  said  sum  of  10,000^ 
tmsi  monies,  to  which  she  was 
oilitled  under  the  settlement, 
•od  of  some  other  effects  which 
^fiere  of  very  trifling  Talue,  in- 
mtod,  that  the  said  residue,  upon 
the  death  of  the  testatrix  became 
dhrisible  amongst  the  next  of  kin« 
not  having  been  disposed  of  by 
will;  but  stated,  that  the 
!  was  claimed  by  thei^//(w*n<y- 
General^  as  having  been  given  by 
tiie  will  and  codicil  of  the  tes- 
litriz  to  charitable  purposes. 

{a)  7  Ves.  Jun.  S6 

T2 


The  plaintiffs  having  appealed 
from  the  decree  of  the  Vic^ 
Chancellory  the  question  for  the 
consideration  of  the  Court  upon 
the  argument  of  the  appeal  was, 
whether  the  general  residue  of 
the  testatrix^s  personal  estate,  and 
as  part  thereof  the  one-foqrth 
part  of  the  said  sum  of  10,00(tf. 
which  at  the  time  of  the  death  of 
the  testatrix  was  vested  in  her 
under  the  aforesaid  settlement, 
subject  to  be  divested  by  the  ap- 
pointment of  her  mother,  must 
be  held  to  have  passed  under 
the  words  "  money  left  unem- 
ployed.'* 

Mr.  Trower  and  Mr.  Jooep^ 
Martin  for  the  plaintiffs. 

Mr.  Hart  for  the  defendants  in 
the  same  interest 
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to  dispose  of,  and  that  it  was  evident,  not  only  from  the 
first  sentence,  in  which  a  blank  was  left  for  the  date,  but 
from  other  parts  of  the  will,  that  the  testator  considered 
it  as  an  imperfect  instrmnent,  proceeded  to  comment  upon 
the  will,  and  remarked,  that  the  expression,  "  I  request 
my  cousin  and  my  friend  to  be  my  executors,"  was  easily 


The  Attorney-General  for  the 
Crown. 

The  LoBo  Chancblloa. 

I  am  obliged  to  attribute  to 
this  testatrix  an  intention  which 
I 'am  sure  she  never  entertained ; 
the  law  compels  roe  to  put  such 
a  construction  upon  this  will  as 
will  have  the  effect  of  giving  this 
fund  to  charity.  This  testatrix 
1  'am  bound  to  suppose  knew 
ifhat  her  property  was,  and  I 
must  take  her  therefore  to  have 
known  that  she  had  a  vested  in- 
terest in  9500L  trust  monies,  sub- 
ject to  be  divested  by  the  ap- 
pointment of  her  mother.  Hav- 
ing by  her  will  first  disposed  of 
certain  long  annuities,  to  which 
she  was  entitled,  in  specific  lega- 
cies, sheuses  thefollowing  words ; 
-*'  I  believe  there  will  be  sufficient 
money  left  to  pay  my  funeral  ex- 
penses.** It  is  obvious  she  meant 
to  Bpply  the  word  money  to  every 
thing  which  was  not  included  in 
what  was  before  given.  It  is  clear 
that  she  had  other  property  be- 
sides that  which  she  had  specifical- 
ly disposed  of  not  in  monies  num- 
bered ;  several  articles  are  men- 
tioned in  the  codicil  which  could 


not  fkll  under  the  word  money  vx 
its  ordinary  sense;  it  would  be 
extremely  difficult  for  a  Judge  to 
say,  that  those  other  articles,  not 
being  money,  were  not  to  answer 
the  funeral  expenses,  so  as  to  give 
the  specific  legatees  that  benefit 
which  they  are  by  law  entitled  to, 
namely,  to  have  their  legacies 
paid  to  them  without  abatement 
If  the  testatrix  meant  in  this 
clause  of  her  will  to  include  any 
part  of  her  property  which  did 
not  fall  under  the  word  money ^ 
can  It  be  said  that  she  did  not 
mean  to  include  her  interest 
under  the  settlement  ?  The  nature 
of  the  property  makes  it  more 
probable  that  she  did  mesn  io  in^ 
elude  it.  In  the  codicil  the  tes- 
tatrix expresses  herself  thus,  **  If 
there  is  money  left  unemployed 
I  desire  it  may  be  given  in  cha- 
rity.**  In  the  ordinary  sense  of 
the  words  she  might  be  said  to 
contemplate  a  handful  of  casual 
money :  but  that  is  not  a  con- 
struction I  can  put,  consistently 
vnth  the  construction  which  I  am 
compelled  to  put  upon  the  words 
of  the  will.  The  case  which  has 
been  cited  from  Ambler  (a)  ap- 
plies in  some  sense  to  this.  There 
Lord  Camden  decided  that  the 


{a)  Attorney-General  y.  Johnstone^  Amb.  677. 
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ynderstood;  if  it  was  meant  that  they  should  undertake  a 
troublesome  duty,  but  was  not  likely  to  have  been  made 
use  of,  if  the  testator  intended  to  constitute  them  his  re- 
dduary  legatees  ;  and  that  although  in  the  early  parts  of 
the  will  the  executors  were  not  the  objects  of  equal  favour; 
yet  that  equal  legacies  were  given  to  them  wherever  they 
were  taken  up  together  as  executors.  His  Honour  then 
proceeded  in  the  foUowing  manner ; 


1823. 


Omkahiibt 

BUTCHBR. 


TTie  first  question  to  be  considered  is,  whether  the  exe- 
cutors are  entitled  to  the  general  residue  of  the  testator's 
estate.  Let  us  suppose  that  the  last  clause  of  this  will^ 
upon  which  the  material  questions  have  arisen,  had  been 
altogether  omitted ;  to  whom  would  the  testator's  undis- 
posed of  property  have  gone  ;  can  there  be  a  doubt  that 
the  executors  would  have  been  trustees  for  the  next  of 
kin.  lliere  never  has  been  a  case  in  which  executors  have 
been  permitted  to  take  the  residue  for  their  own  use  and 
benefit,  when  equal  legacies  have  been  given  to  them,  and 
given  to  them  as  executors.  Their  having  equal  legacies 
marks  them  as  being  intended  to  discharge  laborious  duties, 
and  not  to  take  for  their  own  use  and  benefit  what  may  be 
left  as  residue.  If  the  last  clause  of  this  will  had  been 
omitted,  I  am  clearly  of  opinion  that  the  executors  would 
^ve  been  trustees  for  the  next  of  kin;  then  the  question  is, 
whether,  as  to  this  point,  the  last  clause  makes  any  differr 


retidae  did  not  under  the  parti- 
cular circuinstaoces  take  in  lapsed 
lc;gacies ;  he  made  that  decision 
because  he  did  not  consider  the 
legatee  as  a  general  residuary  le- 
plee,  and  the  question  therefore 
was,  ivhat  was  the  meaning  of 
the  words  of  the  gift.  In  this 
case  the  question  is,  whether 
under  the  words  money  left  unem* 
pitted  the  testatrix  meant  to  pass 


the  general  residue  of  her  estate 
and  effects;  the  words  money  leff 
in  the  first  passage  clearly  meao 
every  thing  which  is  left  after  the 
prior  gifts, — and  how  can  I  re- 
strain the  meaning  of  the  same 
words  in  the  codicil  ?  Upon  the 
whole  therefore  I  am  afraid  thai 
this  sum  is  well  given  to  charity. 

Decree  affirmed. 
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1823.  ence;  whatever  construction  may  be  put  upon  that  clause, 

whether  it  embraces  the  whole,  or  only  a  small  portion  of 
1^.  the  residue,  there  is  nothing  in  it  which  at  all  alters  the 

Butcher.  character  or  situation  of  the  executors,  or  gives  any  in- 
terest to  them.  Their  claim  therefore  to  have  the  residue 
for  their  own  use  and  benefit  cannot  be  sustained,  and  the 
question  rests  entirely  between  the  next  of  kin  and  the 
Crown. 


Where  there  is  a  ^^^  ^*^  upon  cases  of  this  sort  is  now  reduced  to  very 
general  indefi-  clear  and  distinct  principles.  Where  there  is  a  general 
nite  charitable  indefinite  charitable  purpose,  not  fixing  itself  upon  any 
fixii^^lf  particular  object,  the  disposition  is  in  the  king  by  the  sign 
npoQ  any  parti-  manual ;  but  where  the  gift  is  to  trustees,  with  general 
cular  object,  the  or  some  objects  pointed  out,  the  Court  will  take  upon 
disposition  is  in  .^^^f  ^^^  execution  of  the  trust,  (a)  Then  what  is  the 
the  king  by  the  -      .  .        i       u. 

sign  manual,  but  ^*a*^M«  <>'  this  case ; — ^is  it  a  case  in  which  the  objects  are 

'when  the  gift  is    pointed  out  ?  is  it  a  case  in  which  a  discretionary  power 

to  trustees,  with   jg  y^^^^  j^^  selected  individuals  to  execute  a  purpose  ex- 
general  or  some  ,  ^^ 
objects  pointed    P'^^sed  by  the  testator  ?    Can  the  trust  be  discovered  from 

out,  the  Court     the  expression  "  I  desire  it  may  be  given  in  private  cha- 

will  take  upon  rfty?'*  because  a  trust,  to  be  carried  into  execution  by 
itself  Uiccxecu-  ^j^^  ^^.  ^^^  ^  ^^  ^^^^  ^  ^^^^^  ^^^  it  can  be 
tion  of  the  trust.  ' 

Atrusttobecar-  under  the  controul  of  the  Court ;  (&)  if  the  trust  cannot  be 

Tied  into  execu-  ascertained,  the  Court  cannot  see  to  the  execution  of  it ; 

tionbytheCourt  ^^  becomes  too  general  and  indefinite,  and  the  consequence 
must  be  of  such  •        i   #     ,     i.      i  .  •!•  i_ 

a  nature  that  it  ^^^  ^  '^^  must  either  go  as  an  absolute  gift  to  the 

can  be  under  the  individual  selected  to  distribute  it,  or  that  individual  must 
control  of  the  be  a  trustee  for  the  next  of  kin ;  if  the  testator  meant  to 
If  tfistat  ^®^te  a  trust,  and  the  trust  is  not  effectually  created,  or 
means  to  create  ^8>  the  next  of  kin  must  take ;  and  on  the  other  hand 
a  trust,  and  the  if  the  party  selected  to  make  the  distribution  is  to  take,  it 

trust  be  ineffec-  ^^^^  ^^  ^  ^j^^  ground,  that  the  testator  did  not  intend 
tually  created,  ^  f  f  .  .    ,  ,      ,.  . 

or  faik,  the        to  create  a  trust,  but  to  leave  it  entirely  to  the  discretion 

next  of  kin  take. 

(a)  Moggridge  v.  Thackwelly  7         (b)  Morice  v.  Ths  BUkap  tf 
Yes.  96.  Durham^  10  Ves.  439. 
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of  the  party  to  apply  the  fund  or  not.    The  points  to  be  1853. 

considered  in  these  cases  are,  whether  the  object  is  defi- 

nite,  whether  the  person  is  described  by  whom  the  dis-  „, 

tribution  is  to  be  made^  and  whether  that  individual  is,  as  Butchbr. 

in  Moggridge  v.  Thackwellj  a  mere  instrument  to  carry  If  a  particular 

into  execution  the  objects  stated,  or  is  to  take  the  fund  for  •*   . '     ^ 

his  own  benefit.     If  he  is  not  to  take  for  his  own  benefit,  school,  or  even 

the  consequence  is,  that  if  a  particular  object,  as  the  erec-  a  general  ob- 

tion  of  a  school,  or  even  a  general  object,  provided  it  can  ject,  provided  it 

.         .       !^  ,     ^  can  be seenivhat 

be  seen  what  the  purpose  is,  is  pointed  out,  the  Court  will  ^^  purpose  is, 

execute  the  trust,  although  that  object  may  fail,  because  is  pointed  out, 

then  it  has  something  to  act  upon :  but  if  there  is  an  ab-  ^^^  ^®"'*  ^*^ 

sence  of  discretion  in  individuals,  and  the  object  to  which  ^^^^  aithoueh 

the  fund  is  to  be  applied  is  of  a  general  indefinite  nature,  the  object  poinU 

the  law  casts  the  application  of  the  fund  upon  the  king  cd  out  may  fail. 

as  parens  pairice. 

It  is  material  upon  this  subject  to  consider,  that  in  those  Cases  in  which 

cases  where  there  is  no  direct  charity  pointed  out,  there  *^®  ^^""^  **** 

.       ,         interfered  upon 
may  be  a  legal  purpose  of  trust  created  to  be  carried  into  ^^^  ground  of 

execution,  not  a  superstitious  use,  not  an  Ulegal  use.  It  is  trust,  distin- 

competent  to  a  testator  to  direct  his  executors  to  give  to  guished  from 

bis  poor  relations ;   that  is  not  charity,  but  it  is  a  trust  to  j.^*"i7  •? 

give  to  poor  relations.     So  with  respect  to  provisions  for  has  been  pointed 

the  distribution  of  books ;  if  the  object  is  not  illegal,  why  out. 

it  not  the  Court  to  see  that  the  intention  is  carried  into 

execution ;  all  those  cases,  not  being  cases  of  charity,  in 

which  the  Court  has  interfered,  only  prove  that  the  Court 

will  execute  a  trust  which  is  not  illegal. 

The  cases  which  most  nearly  resemble  the  present  are 
those  in  which  there  is  a  general  description,  such  as  in 
Morice  v.  The  Bishop  of  Durham;  the  bequest  there 
was  in  trust  for  such  objects  of  benevolence  and  liberality 
aa  the  Bishop  of  Durham  in  his  own  discretion  should 
Aidst  approve ;  an  individual  was  there  designated  trustee ; 
ttie  question  was,  not  whether  the  trust  was  illegal,  but 
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whether  it  was  sufficiently- definite  for  the  Court  to  exe-^ 
cute.  Liberality  and  benevolence  include  charity^  but 
they  are  not  convertible  terms.  The  case  therefore  not 
ranking  under  those  which  belong  to  charity^  the  question 
came  to  be  considered,  whether  the  purpose  was  suffi- 
ciently definite  for  the  Court  to  execute.  The  Court  held 
that  it  was  not.  The  fund  therefore  belonged  to  the  next 
of  kin.  It  did  not  belong  to  the  Crown  because  it  was 
not  charity^  it  did  not  belong  to  the  Court  because  it  was 
not  sufficiently  definite  for  the  Court  to  execute,  and  a 
trust  having  been  created  it  devolved  to  the  next  of  kin. 
That  was  the  principle  laid  down  in  Morice  v.  The 
Bishop  of  Durham.  In  all  cases  falling  within  that  prin- 
ciple, where  there  is  a  generality  which  the  Court  cannot 
execute,  and  a  trust  imposed  upon  the  individual  who  is 
selected  to  distribute,  the  trust  fails,  and  the  fund  is  held 
by  the  trustee  for  those  persons  to  whom  the  law  has 
given  personal  property  which  is  not  disposed  of. 


Two  questions  arise  upon  the  last  clause  of  the  will  of 
this  testator;  First,  what  is  meant  to  be  included  in  it; 
Secondly,  In  what  manner  is  the  property  included  to  be 
disposed  of.  The  language  of  the  clause  in  question  is  such 
as  applies  to  a  small  sum  only,  small  in  regard  to  the  pro- 
perty of  the  individual.  It  is  spoken  of  as  contingent,  a 
circumstance,  which  if  any  other  meaning  can  be  put  upon 
the  clause,  excludes  the  idea  that  the  testator  had  in  con- 
templation the  general  parts  of  his  property  of  which  he 
had  made  no  disposition.  Again  the  words  of  the  will 
are,  if  there  be  any  money  remaining.  Hotham  v.  Sutton 
has  established  that  money  does  not  by  the  force  of  the 
word  include  stock.  If  then  reason  and  the  nature  of  the 
context  negative  the  probability  that  the  testator  was 
adverting  to  the  stock, — why  is  the  Court  to  put  a  con  - 
struction  upon  the  word  money  which  it  does  not  natu- 
rally import  ?  It  is  remarkable  that  up  to  a  certain  extent 
all  the  dispositions  in  this  will  are  legacies  of  stock ;    the 


Butcher. 
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testator  therefore  has  distinguished  where  he  meant  stock  18^. 

to  be  the  subject  of  his  disposition,  and  the  context  shews       . 
that  in  the  clause  in  question  he  was  not  adverting  to  the  v. 

stock.  To  construe  the  word  money  to  mean  itock  would 
be  to  alter  the  words  of  the  will  contrary  to  the  context. 
I  own  there  is  difficulty  in  knowing  what  the  testator 
meant,  but  in  cases  of  this  sort  we  must  do  our  best  to 
put  the  most  natural  construction  upon  the  words.  My 
opinion  is,  that  the  testator  was  adverting  to  that  which 
he  has  directed  to  be  converted  into  money,  and  that  the 
daose  in  question  does  not  comprehend  the  general  re- 
sidue, but  must  be  considered  as  applying  to  the  residue 
of  the  produce  of  those  articles  which  the  testator  ha^ 
directed  to  be  sold,  after  providing  for  the  payments  which 
are  ordered  to  be  made.  Supposing  that  to  be  the  case,  it 
remains  to  be  considered  whether  the  Crown  is  to  dis- 
tribute this  sum,  or  whether  it  belongs  to  the  next  of  kin. 
^nie  amount  is  small,  but  the  principle  is  considerable.  It 
appears  to  me  that  this  case  falls  within  the  principle  of 
the  cases  cited  in  which  there  is  no  object  sufficiently 
definite  to  give  the  Crown  jurisdiction,  or  to  enable  the 
Court  to  execute  the  trust.  There  is  no  case  in  which 
private  charity  has  been  made  the  subject  of  disposal  in 
the  Crown,  or  been  acted  upon  by  .this  Court.  The  cha- 
rities recognized  by  this  Court  are  public  in  their  nature, 
they  are  such  as  the  Court  can  see  to  the  execution  of. 
In- this  case  the  difference  is  obvious ;  if  a  party  is  to  ex- 
ecute the  purpose  of  this  testator  he  cannot  give  to  public 
diaiities;  the  disposition  must  be  confined  to  private  cha- 
rity. In  what  respect  does  private  charity  differ  from  be- 
nevolence? Assisting  individuals  in  distress  is  private  cha- 
rity, but  how  can  such  a  charity  be  executed  by  the  Court 
or  by  the  Crown.  In  all  cases  the  general  principle  is, 
that  the  trust  must  be  of  such  a  tangible  nature  as  that 
the  Court  can  deal  with  it ;  when  it  is  mixed  up  with 
general  moral  duty  it  is  not  the  subject  of  the  jurisdiction 
of  a  Court  of  Justice.  Private  charity  is  in  its  nature 
bdefinite, — how  can  it  be  controlled,  how  can  it  be  carried 
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into  execution.  As  a  general  purpose  of  charity  the  object 
of  this  testator  cannot  be  carried  into  execution,  as  a  trust 
it  is  not  sufficiently  specific  or  definite.  The  sum  in 
question  must  therefore  go  to  the  next  of  kin.  With  re- 
spect to  the  case  of  Legge  v.  Asgill^  the  testatrix  in  that 
case  in  the  body  of  her  will  says,  "  I  believe  there  wiH 
be  sufficient  money  left  to  pay  my  funeral  expenses  j"  and 
in  the  codicil  she  uses  the  expression,  ^^  If  there  is  money 
left  unemployed  I  desire  it  may  be  given  in  charity.^'  In 
the  will,  the  word  **  money"  must  have  referred  to  the 
general  residue,  because  it  was  out  of  the  general  residue 
that  the  funeral  expenses  must  be  paid ;  and  it  could  not 
be  doubted  but  that  the  same  word  in  the  codicil  must 
have  reference  to  the  same  subject. 


The  decree  declares,  that  the  plaintiff  the  executors 
are  trustees  for  the  next  of  kin,  as  well  of  the  remainder 
of  the  money  arising  or  to  arise  from  the  sale  of  the  spe- 
cific articles  and  things  directed  to  be  sold  by  the  will  of 
the  said  testator  Buckeridge  Ball  Ackworth,  as  of  the 
general  residue  of  the  testator's  personal  estate. 


Bbtwekn  WILLIAM  MOUNTFORD    -    -  Plaintiff. 

AND 

ROBERT  SCOTT,  JAMES  BLAKE,  and  CHARLES 
Jii/jf«s.  WARNER Defendants. 


T3Y  indenture  of  lease,  dated  the  3rd  of  March  1809^ 


Where  deeds  are 

deposited  for  the  JJ  ^  j^^.^  ^^  ground  was  demised  by  JVilliam  Stapp 
purpose  of  ob-  x  o  ^  mm 

taining  credit,  ^  ^^  defendant  Robert  Scott,  for  the  term  of  78  years 
the  person  with  ^d  a  quarter  from  the  25th  of  March  then  instant  at  the 
whom  they  are  yearly  rent  of  IS/.  2^.,  and  on  the  18th  of  Apnl  1809,  the 
lien  upon  thcra^  ^^^^  was  placed  by  Scott  in  the  hands  of  the  plaintiff^  to 
for  what  is  due  to  him  in  respect  of  monies  previously  adfanced. 
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li^lioiii  lie  was  at  that  time  indebted ;   at  the  time  of  the  IMS. 

deposit  of  the  lease  one  house  had  been  erected  upon  the  ^^^v^^ 
mmnd  demised,  and  four  others  were  afterwards  built,  Mouwtfohd 
and  an  underlease  of  those  four  houses  was,  by  indenture  Scott. 
dated  the  I6th  of  February  1810,  granted  by  the  defend- 
ant Scott  to  the  defendant  Bktke  for  the  term  of  77  years 
and  a  half  wanting  10  days  from  the  25th  of  December 
then  last  at  a  pepper  com  rent.  The  underlease  was  ex- 
pressed to  be  made  in  consideration  of  200/.  paid  by  Blake 
to  Scott;  but  it  was  in  fact  made  in  part  satisfaction  of  a 
debt  due  from  Scott  to  Blake  for  timber  and  materials 
vsed  in  building  the  houses.  It  contained  a  covenant  on 
the  part  of  Scott  to  indemnify  Blake  against  the  rent  of 
18/.  25.  reserved  by  the  original  lease,  and  a  power  was 
given  to  Blake  to  enter  and  distrain  upon  the  remainder 
of  the  premises  comprised  in  such  original  lease  in  case 
tie  should  be  called  upon  to  pay  such  rent,  and  Scott  co- 
Tenanted  that  in  the  event  of  there  not  being  sufficient 
distress  upon  the  premises  he  would  assign  over  the  ori- 
ginal lease  to  Blake.  The  defendant  Bhike  afterwards 
sold  the  four  houses  to  the  defendant  Warner  for  285/., 
and  assigned  them  to  him  by  a  deed-poll  indorsed  on  the 
imderlease,  and  dated  the  28th  of  March  1810.  The  under- 
lease and  the  deed-poll  were  prepared  by  the  same  solicitor. 

The  bill  stated  the  foregoing  facts^  and  alleged,  that  the 

original  lease  was  deposited  with  the  plaintiff  as  a  secu- 

ritv  for  tlie  debt  then  due  to  him,  and  that  the  defendant 

SlakCy  at  the  time  of  the  underlease  being  granted,  and 

the  defendant  Warner ,  at  the  time  of  the  assignment  to 

Idm,  respectively  had  notice  of  the  deposit  having  been 

made  for  the  above-mentioned  purpose.    The  bill  prayed, 

that  an  account  might  be  taken  of  what  was  due  to  the 

plwitiff  on  the  security  of  the  lease  of  the  8rd  of  March 

1809,  and  that  the  defendants  might  be  decreed  to  pay  to 

the  plaintiff  what  upon  taking  such  account  should  appear 

to  be  due  to  him,  or  in  default  of  payment,  that  the  de< 


MOUKTFORD 
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1823.  feiidauts  might  be  decreed  to  assign  and  convey  to  the 

plaintiff  all  their  estate  and  interest  in  the  lease  deposited 

v.'"""     with  the  plaintiff,  and  also  in  the  lease  of  Feb,  1810,  and 

Scott.  i\^i  ^mcYl  of  the  defendants  as  should  appear  to  have  the  lease 

of  Feb.  1810,  and  the  deed-poll  indorsed  thereon,  in  theb 
possession  or  power,  might  be  decrcsd  to  deliver  up  the 
same  to  the  plaintiff;  and  if  it  should  appear  that  Warner 
had  not,  before  the  execution  of  the  assignment  to  him^ 
and  the  payment  of  the  purchase  money  for  the  same, 
any  notice  or  reason  to  believe  that  the  lease  of  the  8nl 
March  1809  had  been  deposited  with  the  plaintiff,  then 
that  the  defendants  Scott  and  Blake,  or  one  of  them, 
might  be  decreed  to  pay  to  the  plaintiff,  what  should  ap-^ 
pear  to  be  due  to  him  for  principal  and  interest,  on  the 
security  of  the  said  lease. 

By  the  joint  several  answer  of  the  defendants  Scoii 
and  Blake  J  the  defendant  Blake  admitted,  that  before  the 
underlease  was  granted  to  him,  he  had  been  informed  of 
the  original  lease  having  been  deposited  with  the  plaintiff 
as  a  security  for  a  sum  of  money  due  to  him  from^the  de- 
fendant /iSco^^,  but  insisted,  that  such  lease,  so  deposited^ 
could  be  considered  only  as  affecting  the  one  house  which 
was  erected  on  the  piece  of  ground  in  question. at  the 
time  of  the  deposit  of  such  lease  ^dth  the  plaintiff,  if  the 
deposit  could  be  considered  as  having  effect  at  alL 

Tlie  defendant  Wamety  in  a  passage  of  his  answer 
which  was  read  as  evidence,  admitted,  that  Gyles,  the 
solicitor  who  prepared  the  imdcrleasc,  was  his  solicitor  at 
the  date  of  the  assignment  to  him,  and  was  employed  by 
him  to  prepare,  and  did  prepare  the  deed-poll  of  the 
28th  of  March  1810,  and  perused  and  approved  of  the 
*  same  on  his  behalf,  and  as  his  solicitor,  but  he  denied^ 
that  at  the  time  of  the  execution  of  the  deed-poll,  or  of 
paying  his  purchase  money  for  the  underlease,  he  had  any 
notice  of  the  original  lease  haviiig  been  deposited  with 
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the  plaintiff  for  the  purpose  of  securing  the  payment  of       vI^^^Im 
any  sum  of  money,  or  for  any  other  purpose.  Mouktford 


Oyksy  the  solicitor  who  prepared  the  underlease  and 
assignment,    was  examined    both   on  the  part  of   the 
plaintiff,  and  of  the  defendants,  and  deposed,  that  upon 
Ae  occasion  of  his  being  instructed  to  prepare  the  imder- 
lease,  he  asked  the  defendant  Scott  for  the  original  lease, 
and  that  the  defendant  Scott  informed  him,  that  he  had 
lefft  it  in  the  hands  o£  the  plaintiff  for  the  purpose  of  ob- 
taining credit  thereon,  and  that  the  plaintiff,  after  it  had 
been  so  left  with  him,  had  viewed  the  premises  thereby 
demised,  and  had  declared,  that  the  messuage  erected 
thereon  was  not,  in  the  shape  of  security,  worth  one 
shilling,  the  same  being  subject  to  a  yearly  ground  rent  of 
18/.  2s.,  and  that  he  would  not  give  him  the  defendant 
Scott  any  credit  whatever  upon  the  said  lease,  or  the  pre- 
mises thereby  demised.     Gt/les  further  deposed,  that  the 
defendant  Scott  at  the  same  time  declared  to  him,  that  he 
never  had  any  timber  or  other  goods  or  articles  what- 
ever from  the  plaintiff,  by  way  of  credit  or  otherwise, 
wtter  he  had  left  the  said  lease  with  him,  and  that  he  bad 
not  at  any  time  given  or  executed  any  instrument  to  the 
•plamtiff  for  any  debt  due  or  owing  by  him  to  the  plaintiff, 
whereby  the  said  lease  was  declared  or  understood  to  be 
deposited  with  the  plaintiff  as  or  by  way  of  security,  and 
that  he  had  not  ever  given  any  security  whatever  to  the 
plaintiff  for  the  debt  due  from  him,  save  and  except  a 
promissory  note  or  bill  of  exchange  for  the  sum  of  130/., 
or  thereabout,  for  goods  sold  and  delivered  some  time 
previous  to  the  time  of  his  leaving  the  lease  with  the 
plaintiff,  and  that  the  occasion  of  his  having  left  the  said 
lease  with  the  plaintiff  was,  in  consequence  of  his  having 
sometime  after  he  had  given  the  aforesaid  promissory  note 
.or  .bill  of  exchange  applied  to  the  plaintiff  for  some  timber 
on  credit  to  carry  on  and  complete  some  buildings,  and 
the  plaintiff  having  requested  to  know  whether  he  would 


V. 

Scott. 
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1823.         deposit  any  lease  or  deed  as  a  security  for  such  further 

credit.     Gyles  further  deposed^  that  he  prepared  the  un- 

o.  derlease  of  the  16th  of  February  1810  as  the  solicitor  of 

^^"'  the  defendants  Scott  and  Blake,  and  that  he  was  before^ 
and  at  the  time  of  the  date  or  execution  of  the  said  in- 
denture of  underlease,  informed  by  the  defendant  Scott, 
that  the  original  lease  was  then  deposited  with  the  plainti£ 
The  defendant  Scott  was  also  examined  by  the  plaintiff. 

After  several  witnesses  had  been  examined,  the  defend*- 
ant  Blake  became  bankrupt,  and  the  defendant  Scott  took 
the  benefit  of  the  insolvent  debtor's  act,  and  a  supple- 
mental bill  was  filed  against  their  assignees. 

The  cause  was  heard  before  the  Fice^  Chancellor  on  the 
24th  of  January  1818,  and  his  Honour  ordered  the  bQl 
to  be  dismissed  (a) 

The  plaintiff  appealed  from  the  decree  of  the  Pice- 
Chancellory  and  the  appeal  now  came  on. 

In  the  course  of  the  argument  an  objection  was  made 
by  the  defendants  to  the  evidence  of  Scott  being  read  for 
the  plaintiffs,  upon  the  ground  that  a  decree  was  prayed 
against  him.  In  answer  to  the  objection  it  was  argued,  that 
Scott  having  taken  the  benefit  of  the  insolvent  debtor^a 
act,  his  provisional  assignee  would  alone  be  liable. 

The  Zjord  Chancellor  observed,  that  in  the  lease  to 
Blake,  Scott  covenanted,  in  the  event  of  there  not  beii^ 
a  si^cient  distress  upon  the  premises,  to  assign  over  the 
original  lease;  that  fTamer  as  the  assignee  of  Blake 
would  be  entitled  to  the  benefit  of  that  covenant ;  and 
that  Scott  therefore  was  interested,  because  there  might 
be  a  demand  upon  the  covenant,  on  which  he  might  be 

(c)  3  Madd.  Rep.  S4. 
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sued,  and  to  which,  if  he  was  sued,  (the  demand  being  1823. 

after  the  proceedings  iinder  the  insolvent  debtor's  act)  / 

both  bis  person  and  estate  would  be  liable.  v. 


Scott. 


Mr.  Agar  and  Mr.  Parker  for  the  appellant. 

It  is  quite  clear  that  the  equitable  title  of  the  plsdntiif 
mnat  prevail  against  the  legal  estate  of  the  defendant^  if 
he  is  afiected  with  notice  ;  Hiem  v.  Mill,  (a)  The  pos- 
session of  the  original  lease  by  the  pLuntiff  was  sufficient 
to  put  the  defendant  upon  enquiry,  and  therefore  to  aJBTect 
him  with  notice.  Smith  v.  Low.  {b)  Where  a  purchaser 
caimot  make  out  his  title  except  through  a  deed  which 
leads  to  a  fact,  he  is  to  be  considered  as  having  knowledge 
of  that  fact.  Merlins  v.  Jolliffe.  (c)  It  has  been  often 
decided  that  notice  to  an  agent  is  notice  to  the  principal. 
Maddos  v.  Maddox,  (d)  Le  Neve  v.  Le  Neve,  (e) 
Sheldon  v.  Cox.  (/)  In  this  case  Gyles  had  notice  of  the 
deposit  with  the  plaintifif,  and  it  is  admitted  that  he  was 
the  soHoitQr  of  Warner. 

Mr.  Hart  and  Mr.  Willis  for  the  defendants. 
Hie  LoBD  Chancellor. 

I  am  clearly  of  opinion  that  there  is  in  this  case  no 
ground  for  determining  that  the  plaintiff  is  entitled  to  relief. 
It  is  true  that  it  is  established  that  a  deposit  of  deeds  is  to 
be  taken  as  a  fact*  of  evidence  that  the  deposit  is  made  for 
(he  purpose  of  securing  money  ;  that  was  laid  down  by  Lord 
ThurloWj  upon  the  notion  that  the  deposit  could  be  made 
for  no  other  purpose  \  but  the  whole  tenor  of  all  the  cases 
is,  that  that  doctrine  is  not  to  be  carried  further.  The 
Ptce- Chancellor  in  this  case  appears  to  have  proceeded 

(a)  19  Yes.  1 14.  (if)  1  Ves.  Sen.  61. 

(ft)  1  Atk.  489.  (e)  Ambl.  4S6. 

(«)  iroblfr  311.  (/)  Ambl.  SS4. 
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1823.  upon  the  notion,  that  notice  to  a  man  in  one  transaction- 

is  not  to  be  taken  as  notice  to  him  in  another  transaction ; 

MoUNTFOfiD         .  i_  .  -      ,  »  t  / 

V,  in  that  view  of  the  case  it  hiight  fall  to  be  considered, 

Scott.  whether  one  transaction  might  not  follow  so  close  upon 

the  other,  as  to  render  it  impossible  to  give  a  man  credit 

for  having  forgotten  it.     I  should  be  unwilling  to  go  so 

far  as  to  say,  that  if  an  attorney  has  notice  of  a  transac- 

lion  in  the  morning,  he  shall  be  held  in  a  Court  of  Equity 

to  have  'forgotten  it  in  the  evening ;    it  must  in  all  cases 

Wnelher  notice    depend  upon  the  circumstances.     Supposing  that  when 
to  an  attorney        __  ,     i  .  .  i  i«*         i      •  t  • 

in  one  transac-     ^crm^r  took  this  assignment,  he  was  affected  with  ndtice 

tion  shall  be  no-  of  what  ^s  known  to  Gyles  in  the  transaction  with  JBlake, 

tice  to  him  in      it  is  a  clear  fact  in  proof  in  this  cause  that  the  lease  was 

another  trans-     ^^^  deposited  for  money  advanced  at  the  time ;  if  it  was 
action  roust  in  ^  ^  .  «   . 

all  cases  depend    P^^  ^^^^  ^^^^  hands  of  the  plaintiff  as  a  security  at'  alJ,  it 

upon  the  cir-       must  have  been  for  an  antecedent  debt ;  but  the  account 

cumsUnces.         ^^1^^  q^i^^  gi^^g  of  the  transaction  is,  that  the  lease  was 

carried  to  the  plaintiff,  not  for  the  purpose  of  being  ap- 
plied as  a  security  for  money  already  advanced^  but  for  the 
purpose  of  obtaining  future  credit ;  I  apprehend  it  has  • 
never  been  held,  that  if  deeds  are  carried  to  a  man  for  the 
purpose  of  obtaining  credit  from  him,  he  has  a  lien  upon 
them  for  what  is  due  to  him  in  respect  of  monies  there- 
tofore advanced.  Such  a  decision  would  carry  the  doctrine 
upon  mortgages  by  deposit  of  deeds,  further  than  it  has 
ever  yet  been  carried.  This  decree  therefore  must  be  af- 
firmed. 

Decree  afiSrmed. 
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SITTINGS  BEFORE  MICHAELMAS  TERM, 
3  Geo.  IV.  1822, 


Bbtwebn  ROBERT  JOHNSON  and  Others,  on  behalf 
of  themselves  and  all  other  the  Creditors  of 
Sir  JOHN  LEGARD,  deceased     .    .    . 

Plaintiffs  ; 

AND 

Sir  THOMAS  LEGARD,  Bart.,  THOMAS 
DIGBY    LEGARD,   an  Infant,    the  eldest 
Son  of  the  said  Sir  THOMAS  LEGARD, 
HENRY    WTILLOUGHBY,     DIGBY    LE-         jg^, 
CARD,  and  RICHARD  WATT,     .    .    •  ^^^y^ 

Defendants.     •^«§;  *^»  **» 

SI,  83. 

BY  the  settlement  made  upon  the  marriage  of  Sir  The  creditors  of 
'  J>igby  Legard  with  Jane  Carhvright,  in  the  year  f  ^.''°^J[^^''' 

estate  contracted  to  be  sold  has  been  converted  into  personal  assets,  unless  the  title  be 
•odi»  that  the  court  will  compel  a  purchaser  to  take  it. 

The  author  of  a  voluntary  settlement  cannot  file  a  bill  for  the  specific  performance 
of  A  contract  afterwards  entered  into  by  him  to  sell  the  settled  estate. 

Whether  his  creditors  after  his  death  can  maintain  such  a  bill.    Quere. 

The  court  was  of  opinion,  that  limitations  in  a  marriage  settlement  to  the  brothers 
of  the  settlor  and  their  issue  were  voluntary ;  but  thought,  under  the  circumstances, 
that  a  purchaser  could  not  be  compelled  to  take  the  title  depending  on  the  validity  of 
those  limitations,  and  dismissed  a  bill  by  the  creditors  of  the  vendor  after  his  death 
for  specific  performance,  there  having  been  subsequent  dealings  with  the  estate  which 
might  have  confirmed  the  settlement,  the  agreement  for  purchase  being  suspicious, 
mod  it  beidg  doabtfiil  whether  the  creditors  could  file^jMicH  a  bill. 

Vol.  I.  u 
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1822.  1755,  several  estates,  and  amongst  others  an  estate  at 

JoHNsoir       JEtton  in  the  county  of  Yorky  were  conveyed  by  Sir  Digby 

»•  Legardj  to  the  use  of  himself  for  15fe ;  remainder  to  the 

Leoaro.  .  l  .  •   1. 

intent  that  Jane  Carttvright,  if  she  survived  him,  might 
during  her  life  receive  an  annuity  of  500/.  for  her  join- 
ture; remainder  to  trustees  for  the  term  of  two  hundred 
years,  to  secure  the  annuity ;  remainder  to  other  trustees 
for  the  term  of  five  hundred  years,  in  trust  to  raise  the 
sum  of  6,000/.  for  the  portions  of  the  younger  children 
of  the  marriage ;  remainder  to  the  first  and  other  sons  of 
the  marriage  successively  in  tail  male ;  with  divers  re- 
mainders over. 

There  was  issue  of  the  marriage  between  the  said  Sir 
Digby  Legard  and  Jane  Carttvright^  John,  afterwards 
Sir  John  Legard,  Thomas,  afterwards  Sir  Thomas  JLe- 
gardj  one  of  the  defendants,  the  defendant  Digby  Legard, 
and  several  other  sons  and  daughters.  Sir  Digljy  Legard 
died  in  1773;  and  in  the  month  of  May,  1782,  Sir  «7o An 
Legard  suffered  a  recovery  of  the  settled  estates,  and  de- 
clared the  uses  to  himself  in  fee. 

By  indentures  of  lease  and  release,  dated  the  14th  and 
15th  of  June,  1782,  made  previous  to  and  in  contempla- 
tion of  a  marriage,  then  intended  and  afterwards  solenm- 
ized,  between  the  said  Sir  John  Legard  and  Catherine 
Lapel  jiston,  the  release  being  made  between  the  said 
Sir  John  Legard  of  the  first  part,  Henry  Aston  and 
Catherine  Lapel  Aston  of  the  second  part,  Thomas  Grim" 
ston  and  Edward  Dicconson  of  the  third  part,  Thomas 
JRccleston  and  Edward  Standish  of  the  fourth  part,  and 
Henry  Harvey  Aston  and  Anthony  Hodges  of  the  fifth 
part,  after  reciting  that  the  bmn  of  4,000/.  was  to  be  re- 
ceived by  the  said  Sir  John  Legard  as  the  portion  of  the 
said  Catherine  Lapel  Aston,  the  said  Sir  John  L^ard^ 
in  consideration  of  the  intended  marriage,  and  of  such 
portioo  M  aforesaid,  and  for  making  a  provision  for  the 
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<Md  Catherine  Lapel  Aston  and  the  issue  of  the  mar-  1 822. 

riage,  and  for  settling  the  estates  thereinafter  mentioned 
to  the  uses  thereby  declared^  conveyed  the  estates  which 
had  been  comprised  in  Sir  IMgby's  marriage  settle- 
ment, subject  to  the  jointure  and  to  the  terms  of  two 
hundred  years  and  five  hundred  years  thereby  created,  to 
the  use  of  himself  for  life,  remainder  to  trustees  during 
his  life  to  preserve  contingent  remainders,  remainder  to 
the  intent  that  the  said  Catherine  Lapel  Aston  should 
during  her  life  receive  thereout  an  annuity  of  dOOL  for 
her  jointure,  remainder  to  trustees  for  the  term  of  one 
hundred  years  to  secure  the  annuity,  remainder  to  trus- 
tees for  the  term  of  five  hundred  years  for  raising  por- 
tions for  the  younger  children  of  the  marriage,  remainder 
to  the  use  of  the  first  and  other  sons  of  the  marriage  suc- 
cessively in  tail  male,  remainder  to  the  use  of  the  first 
and  other  sons  of  Sir  t/ohn  Legard  by  any  future  wife 
successively  in  tail  male,  remainder  to  the  use  of  the  de- 
fendant Sir  Thomas  Legard  for  life,  remainder  to  the  use 
of  the  first  and  other  sons  of  the  said  defendant  Sir  The- 
mas  Legard  successively  in  tail  male,  with  similar  limita- 
ti(ms  in  remainder  to  the  defendant  Digby  Legard  and 
the  other  brothers  of  Sir  John  Legard  for  their  lives  suc- 
cessively, and  to  their  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  Sir  John  Legard  in  fee. 

In  the  year  1805  an  act  of  parliament  was  passed,  on 
the  petition  of  Sir  John  and  Lady  Catherine  Legard,  by 
which,  after  reciting  that  the  sum  of  6,000/.  raiseable 
under  the  trusts  of  Sir  Digby's  marriage  settlement  had 
been  raised  by  mortgage  of  the  settled  estates,  and  that 
those  estates  had  been  further  mortgaged  for  the  purpose 
of  securing  several  sums  of  money  which  Sir  John  Le^ 
gard  had  charged  thereon  under  the  powers  of  several  in-^ 
dosurc-acts,  and  that  the  inclosures  not  being  yet  com**- 
pleted  further  sums  of  money  would  be  wanted  for  that 
purpote  I  .«ii4  abo  reciting  that  by  an  iadenture,  dated 

v2 
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1832.  the  21 8t  of  Marchy  1806,  Lady  Jane  Legard  had  released 
the  estate  at  Etton  from  her  jointure,  being  satisfied  that 
the  residue  of  the  estates  subject  thereto  were  an  ample 
security  for  the  same ;  several  detached  parts  of  the  set- 
tled estates,  including  a  part  of  the  estate  at  Etton,  were 
discharged  from  the  uses  Umited  by  Sir  John  Ztegard^B 
marriage  settlement,  and  vested  in  trustees,  upon  trust  to 
sell,  and  after  applying  the  purchase  monies  in  paying 
off  the  above-mentioned  incumbrances  on  the  settled 
estates,  and  reimbursing  Sir  John  Legard  the  expenses 
of  the  inclosures  not  then  completed,  to  the  extent  to 
which  by  virtue  of  the  inclosure-acts  he  was  empowered 
to  charge  such  expensea.  upon  the  settled  estates,  to  lay 
out  the  surplus  in  the  purchase  of  other  estates  to  be 
limited  to  the  uses  of  the  settled  estates. 

In  October,  1807)  Sir  John  Legard  entered  into  a  con- 
tract to  sell  the  Etton  estate  to  the  defendant  Richard 
JFatt  for  15,500/.;  the  agreement  for  sale  recited^  that 
Sir  John  Legard  was  seised  in  fee  of  the  estate,  subject 
to  the  term  of  five  hundred  years  for  raising  portions  for 
his  younger  children,  and  also  subject  to  a  limitation  to 
his  first  and  other  sons  by  Catherine  his  wife  successively 
in  tail,  but  discharged  of  all  other  incumbrances ;  and  it 
provided,  that  Sir  John  Legard  or  his  heirs  should,  on 
or  before  the  6th  of  April,  1808,  convey  the  estate  to 
Watt,  discharged  of  the  term  of  five  hundred  years  and 
the  trusts  thereof,  and  indemnified  from  the  said  limita* 
tion  to  his  issue  male.  The  agreement  further  provided^ 
that  upon  the  conve}rance  being  made,  the  purchase  money 
with  interest  should  be  secured  by  a  mortgage  of  the 
estate  and  by  the  bond  of  fPlatt;  and  that  it  should  re- 
main upon  that  security  during  the  life  of  Sir  John  Le- 
gard, and  for  twelve  months  after  his  decease,  if  the  in* 
terest  was  regularly  paid,  and  should  not  in  any  case  be 
called  in  before  the  expiration  of  three  years.  It  was  also 
stipulated. by. the. agreement,  that  if  Waltt^  Us  heiraor 
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asBigna^  should  be  evicted  from  or  deprived  of  the  pos-  ^  18^- 
sesflion  of  the  premises  by  any  issue  male  of  Sir  John 
L^ardy  or  by  any  other  person  chdming  or  deriving  title 
through  or  under  him^  any  sums  of  money  laid  out  by 
IFixti  or  his  heirs  in  improvements  or  necessary  altera- 
tions on  the  premises^  with  lawful  interest  for  the  same 
from  the  time  such  sums  were  advanced^  and  also  so 
much  of  the  purchase  money  as  might  have  been  p^d^ 
should  be  repiud  by  Sir  John  Legard,  his  heirs^  execu- 
tors^ or  administrators ;  and  the  security  for  the  purchase 
money  remaining  unpaid  was  on  the  same  event  to  cease 
and  be  void. 

Sir  John  Legard  died  without  issue  in  the  month  of 
Juh/y  1808^  leaving  the  defendant  Sir  Thomas  Legard 
his  heir  at  law^  and  having  by  his  will  appointed  the  de- 
fendant Digby  Legard  to  be  his  executor.  At  the  time 
of  his  death  the  contract  for  the  sale  of  the  Eiton  estate 
had  not  been  carried  into  effect^  though  he  had  instituted 
a  suit  for  specific  performance  which  was  then  pending. 
Previous  to  the  death  of  Sir  John  Legard  a  commission 
of  hmacy  had  issued  against  Sir  Thomas  Legard,  and  the 
defendant  Henry  JVilloughby  was  the  committee  of  his 
estate. 

The  bill^  which  was  filed  by  creators  of  Sir  John  Le- 
gard whose  debts  were  contracted  subsequently  to  the 
date  of  his  marriage  settlement^  charged^  that  the  limita- 
tions contained  in  that  settlement,,  subsequent  to  the  li- 
mitations therein  contained  to  the  first  and  other  sons  of 
Sir  John  Legard  by  any  future  wife^  were  fraudulent  and 
void;  and  that  no  consideration  had  at  any  time  been 
given,  by  or  on  the  behalf  of  any  of  the  objects  of  the 
said  limitations,  in  respect  of  the  estates  limited  to  them 
respectively.  The  bill  further  charged,  that  the  defendant 
Digby  Legard  refused  to  take  the  necessary  steps  for  the 
purpose  of  enforcing  the  contract,  and  alleging  that  the 
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1822.  personal  estate  of  Sir  John  Legard,  exclusive  of  the  pur— 

JoHMsoff        chase  money,  was   insufficient  for  the  payment  of  hi* 
t^*  debts,  it  prayed,  that  it  might  be  declared  by  the  Court 

that  the  limitations  in  remainder  contained  in  the  inden- 
ture of  release  of  the  15th  of  JunCy  1782,  subsequent  ta 
the  limitations  therein  contained  to  the  first  and  other 
sons  of  Sir  John  Legard  by  any  wife  he  should  after- 
wards marry  in  tail  male,  were,  so  far  as  respected  the 
premises  contracted  to  be  sold  to  Wattj  fraudulent  and 
void ;  and  that  the  agreement  of  October j  ISOJ^  might  be 
specifically  performed,  and  a  proper  conveyance  executed, 
to  fFatt  of  the  premises  therein  comprized ;  and  that 
Watt  might  be  directed  to  pay  the  purchase  money  for 
which  the  premises  were  contracted  to  be  sold  to  the  de- 
fendant Digby  Lfegardy  as  part  of  the  personal  assets  of. 
Sir  John  Legard;  and  that  the  same  when  received  might 
be  applied  in  a  proper  course  of  administration,  and  the 
debts  due  to  the  plaintiffs  and  the  other  creditors  of  Sir 
John  Legard  paid  thereout. 

The  defendants  Sir  Thomas  Legard  and  Thomas  IHghy 
Legard  by  their  answers  insisted,  that  the  limitatiomi  con- 
tained in  the  marriage  settlement  of  Sir  John  Legard 
sought  to  be  impeached  by  the  bill  were  good  and  yalid  y 
and  that  the  consideration  appearing  upon  the  settlement, 
and  the  natural  love  and  affection  of  Sir  John  Legard  for 
his  brothers,  were  sufficient  to  support  the  uses.  They 
also  insisted,  that  the  act  of  parliament  confirmed  the 
settlement,  and  that  if  the  settlement  could  be  considered 
as  voluntary,  neither  Sir  John, Legard^  nor  any  persona 
claiming  under  him,  could  call  upon  them  to  join  in  a 
conveyance  of  the  premises. 

The  defendant  Watt  by  his  answer  objected  to  the  title 
on  account  of  the  settlement,  but  submitted  to  perform 
the  agreement  on  having  a  good  title. 
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The  cause  was  heard  at  the  Rolls  on  the  17th  of  Be-  182^. 
esmber,  1813;  and  it  being  then  considered  necessary  to 
obtain  the  opinion  of  a  court  of  law  upon  the  validity  of 
the  limitations  in  the  settlement  to  the  brothers  of  the 
settlor  and  their  issue,  a  case  was  by  the  decree  directed 
to  be  made  for  the  opinion  of  the  court  of  King's  Bench 
upon  that  point.  A  case  was  accordingly  prepared  in 
pursuance  of  the  decree^  stating  the  settlement,  and  that 
Ae  estate  had  been  conveyed  to  fFatt  for  a  valuable  con* 
eideration :  but  the  conveyance  was  not  stated  to  have  been 
such  as  would  have  been  made  if  the  terms  of  the  agree- 
ment had  been  strictly  pursued,  and  no  notice  was  taken 
of  the  act  of  parliament.  The  Judges  of  the  court  of 
King's  Bench  having  certified,  upon  the  case  before  them, 
that  none  of  the  limitations  to  the  brothers 'of  the  settlor 
or  their  issue  were  valid  against  the  defendant  fFatt,  (a) 
the  cause  was  heard,  upon  further  directions,  before  his 
honour  the  Vice-Chancellor  on  the  ISthof  J«/y,  1818; (A) 
and  a  decree  was  made,  by  which  it  was  declared,  that  the 
limitations  in  remaindjsr  contained  in  the  indenture  of  the 
15th  of  June,  1782,  subsequent  to  the  limitations  therein 
contained  to  the  first  and  other  sons  of  Sir  John  Legard 
by  any  wife  he  should  afterwards  marry  in  tail  male,  were^ 
•o  far  as  they  respected  the  premises  contracted  to  be 
sold  to  the  defendant  TFatt^  fraudulent  and  void  as  against 
that  defendant ;  and  it  was  referred  to  the  Master  to  en- 
quire, whether  a  good  title  could  be  made  to  the  premises 
in  question. 

The  defendants  Sir  Thomas  Legard  and  Thomas  Digby 
Legard  having  presented  a  petition  of  appeal,  both  from 
the  original  decree,  and  the  decree  on  further  directions, 
the  cause  now  came  on  to  be  heard  upon  appeal. 

The  Attorney-  General,  Mr.  Shadwell,  and  Mr.  Hayter, 
for  the  plaintiffs. 

(a)  6  Mau.  &  Mm.  60.  (*)  S  Madd.  tSS. 
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1822.  The  limitations  in  the  settlement  to  the  brothers  of  the 

settlor  and  their  issue  are  voluntary^  and  void  against  a 
purchaser  for  valuable  consideration  under  the  statute  of 
Elizabeth,  (a)  In  all  the  cases  in  which  linutations  to 
collateral  relations  in  a  marriage  settlement  have  been 
sustained^  there  has  been  some  consideration  independent 
of  the  marriage  and  the  portion  of  the  wife.  In  Jenkim 
V.  Keymis,  {b)  where  it  is  stated  to  have  been  the  opinion 
of  Hale  that  the  consideration  of  marriage  and  portion  ez« 
tended  to  all  the  estates  in  the  settlement,  the  father  of 
the  settlor  was  tenant  for  life^  and  the  settiement  could 
not  have  been  made  without  his  concurrence;  and  the 
opinion  expressed  by  Hale  must  have  referred  to  the  cir- 
cumstances of  the  case,  for  in  JRoscarrick  v.  Barton  (c) 
he  appears  to  have  considered  a  limitation  to  a  brother  in 
a  marriage  settiement  to  be  voluntary.  In  Osgood  v. 
Strode,  (d)  where  the  Court  decreed  the  specific  perform- 
ance of  marriage  articles  at  the  instance  of  a  nephew  of 
the  settior,  the  grandfEither  was  considered  to  have  be- 
come a  purchaser  by  giving  up  an  equitable  interest  in  the 
estate.  In  Stephens  v.  Trueman,  {e)  Ithell  v.  Beane,  (/) 
and  Boe  r.  JUitton,  (g)  limitations,  which  would  other- 
wise have  been  deemed  voluntary,  were  supported  upon 
nmilar  principles :  but  it  is  dear  that  the  marriage  con- 
sideration alone  will  not  support  remidnders  to  collateral 
relations.  Lane  22.  Staplehill  v.  'Bully y  (A)  StUton  v. 
Chetwynd.  (»)  In  addition  to  those  authorities,  the  ded- 
sion  of  the  Court  of  King's  Bench  in  the  present  case  is 
decisive  upon  that  point.  The  case  ofL  Clayton  v.  Earl 
WifUon  {k)  has  not  infringed  upon  the  law,  as  the  limita- 
tions to  the  issue  of  the  second  marriage  were  in  that 
case  interposed  be^nreen  the  limitations  to  the  sons,  and 
tiiose  to  the  daughters,  of  the  first  marriage.  WTnUe  y, 

(a)  87  Elis.  c.  4.  (/)  1  Yes.  815. 

(b)  1  Lev.  150.  ig)  8  Wils.  356. 
(e)  1  Ch.  Cas.  817.  (h)  Vttc.  Chan.  884. 
(iO  S  ?•  Wmi.  845.  (0  3  Meriv.  849. 
(#)  1  VcB*  73.  (k)  3  Madd.  308. 
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Siringery{a)  which  has  been  relied  on  as  an  authority  .^^^ 
in  support  of  the  limitations  in  this  case^  proceeded 
upon  the  principle^  that  the  purchaser^  by  taking  a  col- 
lateral security,  had  acknowledged  the  limitations  to  be 
good,  and  could  not  afterwards  take  advantage  of  the  sta- 
tute. It  is  clearly  settled,  that  a  voluntary  settlement  is 
void  against  a  purchaser  for  valuable  consideration,  though 
he  has  notice  of  it.  Doe  v.  Manfdng.{b)  Assuming  the  li- 
mitations to  be  voluntary,  the  next  question  is,  whether 
JFdit,  having  entered  into  a  contract  to  buy  the  estate,  but 
not  having  obtained  a  conveyance,  is  a  purchaser  within 
the  meaning  of  the  statute  ?  The  intention  of  the  statute 
was,  that  wherever  an  estate  was  created  for  a  valuable 
consideration,  the  voluntary  settlement  should  be  defeated. 
A  Court  of  equity  considers  that  which  is  contracted 
to  be  done  for  a  valuable  consideration  as  actually  done ; 
and  from  the  time  of  the  contract  therefore  the  pur- 
chaser is  in  equity  the '  owner  of  the  estate,  and  the 
Toluntary  settlement  is  void  agunst  him.  In  Metcalfe 
▼•  Pulvertofi,{c)  a  receiver  was  appointed  before  an- 
swer, at  the  instance  of  a  purchaser  from  the  settlor; 
and  in  several  other  cases  agreements  to  purchase, 
entered  into  with  the  settlor,  have  been  carried  into 
effisct  against  those  clidming  under  the  settlement. 
Leach  V.  Dean,  (d)  Douglasse  v.  JFaad.  {e)  Parry 
T.  Carwarden.{J)  Bttckle  v.  MitchelL{g)  The  remain- 
ing question  is,  whether  the  creditors  have  not  a  right 
to  compel  the  performance  of  the  contract.  At  the 
death  of  Sir  John  Legard  the  estate  was  in  equity 
converted  into  personalty ;  and  the  executor  having  an 
adverse  interest,  the  creditors  may  file  a  bill  to  obtain 
the  benefit  of  that  conversion.  In  Smith  v.  Garlandf{h) 
Sir  fFiUiam  Grant  decided,  that  the  Court  would  not 

(s)  2  Lev.  105.  {e)  1  Cb.  Gas.  09. 

(»)  9  East  59.  (/)  8  Dick.  544. 

(c)  1  Yes.  &  Beam.  180.  (g)  18  Yes.  100. 

W)  Rep.  in  Chan.  78.  (h)  8  MeriT.  123. 
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ISS^*^  assist  a  vendor  in  defeating  a  prior  voluntary  settle^ 
ment  made  by  himself:  there  is  great  inconvenience 
in  that  decision^  as  it  has  the  effect  of  rendering  the 
contract  binding  on  the  vendor  and  not  on  the  pur- 
chaser. This  case  is  distinguishable  from  Smith  v. 
Garland  f — there  the  bill  was  filed  by  the  vendor  against 
an  unwilling  purchaser^  who  repudiated  the  benefit  of 
the  statute; — ^this  is  a  suit  by  creditors^  claiming  ad- 
versely to  the  vendor^  against  a  willing  purchaser.  The 
creditors  have  a  better  equity  than  the  vendor:  they 
may  have  forborne  to  demand  payment  of  their  debts 
upon  the  faith  of  this  contract.  In  many  cases  the 
creditors -t)!' a  party  have  a  superior  equity  to  that  of 
the  party  himself.  When  a  power  is  executed  in  a  de- 
fective manner^  the  party  executing  the  power  cannot 
have  the  assistance  of  the  Court  to  remedy  the  defect, 
but  his  creditors  may  file  a  bill  for  that  purpose. 

Mr.  Home,  Mr.  Sugden^  and  Mr.  Lynch^  for  the  de- 
fendants claiming  under  the  settlement. 

It  is  unnecessary  to  enter  into  the  question  of  the 
validity  of  the  settlement  at  law :  but  it  is  an  obvious 
argument  in  favour  of  the  remainders^  that  there  being  a 
title  in  the  family^  it  was  important  to  the  wife^  that 
those  who  succeeded  to  the  title,  in  case  the  husband 
died  without  issue,  should  have  power  to  support  the 
dignity.  The  statute  of  Elizabeth  does  not  apply  to 
purchasers  who  do  not  claim  under  actual  conveyances. 
The  language  of  the  statute,  connecting  purchasers 
with  lessees  and  grantees,  who  must  claim  under  a  con- 
veyance, shews  that  the  persons  intended  to  be  pro- 
tected were  those  to  whom  estates  had  been  actually 
conveyed.  How  can  the  statute,  which  was  intended 
to  prevent  frauds  being  practised  upon  purchasers,  ^PP^y 
to  the  cases  of  persons,  who  have  merely  contracted 
for  estates,  and  paid  no  part  of  the  purchase-money? 


LCOAEIft. 


CASES  IN  CHANCERY.  291 

Toluntary  settlement  is    affected    by  the  statute  1833. 

I  the  date  of  the  contract^  its  existence  will  depend  joimsoir . 
I  circumstances  varying  from  day  to  day.  At  all 
[tSj  there  must  be  a  bona  fide  contract  to  defeat 
settlement:  but  the  agreement  in  this  case  was  a 
B  trick  on  the  part  of  Sir  John  Legardy  to  which 
purchaser  was  a  party.  No  part  of  the  purchase- 
ey  was  to  be  paid  till  twelve  months  after  the  death 
\]rJokn  Legard;  and  if  the  purchaser  was  evicted 
Ae  remainder-men^  the  money  was  to  be  repaid; 
purchaser  therefore  loses  nothing  if  the  voluntary 
ement  prevails*.  In  this  view  of  the  subject,  WhUe 
Uringer  decides  the  case.  There  is  no  case  prior 
htcAfe  V.  Mitchell^  in  which  a  purchaser,  with  notice 
\  voluntary  settlement,  ever  obtained  a  decree  for 
ific  performance.  In  the  previous  cases  nothing 
aid  about  notice  to  the  purchasers.  In  Buckle  v. 
pAtffi  it  was  not  necessary  to  decide  the  general 
ciple;  the  settlement  contwied  a  power  to  sell 
the  purpose  of  paying  off  mortgages  existing  on 
eatate,  and  the  settlor  had  paid  off  a  mortgage  trith 
own  money ;  the  legal  estate  also  was  outstanding,  so 

the  question  was,  which  party  had  the  better 
ly?  The  authority  of  that  case  therefiyre  idoes 
extend  beyond  the  opinion  expressed  by  Sir,  ^. 
fU.  This  case  falls  within  the  distinction  mentioned 
Lord  Hardwicke,  in  Bennet  v.  Mu8grovef(d)  and 
eg  V.  Leey{b)  that  in  cases  of  presumed  fraud  a 
shaser  for  valuable  consideration  must  be  left  to 
remedy  at  law,  and  that  this  Court  will  only  relieve 
net  a  voluntary  conveyance  in  cases  of  actual  fraud. 

act  of  Parliament  obtained  by  Sir  John  Legard 

such  a  recognition  of  the  settlement,  as  to  make 
ood  by  matter  ex  post  facto.    It  is  not  competent 

(s)  %  Yes.  51.  {h)  1  Alk.  685. 
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}P^\  to  the  creditors  of  the  eeUlor  to  file  this  bill;— they 
can  have  no  better  equity  than  the  settlor  himself^  by 
whom  the  bill  could  not  have  been  sustained.  Burke 
T.  Daw8on.{a)     Smith  t.  Oarland. 

Mr.  Hart  and  Mr.  Wetherell,  for  the  defendant  fFait, 

The  jitiamey- General  in  reply^  as  to  the  invalidity 
of  the  remainders  to  the  collateral  relations^  relied  upon 
the  opinion  of  the  Court  of  King's  Bench^  and  upon 
the  case  of  Sutton  v.  Chetwynd;  and  as  to  the  ap- 
plication of  the  statute  to  a  purchaser  under  a  contract 
only^  upon  the  cases  cited  in  the  opening.  Admitting  that 
a  voluntary  settlement  might  be  made  good  by  subsequent 
transactions^  he  contended^  that  the  act  of  parliament 
in  this  case  had  no  such  effect ; — that  it  was  competent 
to  Sir  John  Legard^  as  against  the  remainder-men^  to 
have  sold  without  the  intervention  of  parliament,  and 
that  the  act  was  passed  only  to  enable  him  to  sell  as 
against  his  mother  and  his  wife  and  issue;-— that  no 
consideration  therefore  moved  from  therenudnder-men^ 
and  that  it  was  not  sufficient  to  make  good  their  estates 
that  the  mother  had  relinquished  her  claim  on  a  por- 
tion of  the  property;  more  particularly,  as  it  appeared 
by  the  recitals  of  Ae  act  that  there  was  an  ample  fond 
remaining  to  answer  her  jointure.  With  respect  to 
the  nature  of  the  agreement  he  insisted,  that  there 
was  nothing  unreasonable  on  the  part  of  the  purchaser 
in  taking  care  to  protect  himself  against  the  acts  of 
persons  claiming  under  Sir  John  Legard;  and  that 
if  the  estate  had  been  conveyed,  the  conveyance  must 
have  contained  a  covenant  for  that  purpose;  and  as 
evidence  of  the  bona  fides  of  the  transaction,  he  relied 
upon  the  circumstance  of  Sir  John  Legaris  having 

(tf)  Rolls,  Marthy  1S05.    Sug.  Vend,  and  Purch.  5th  ed.  569. 


In  the  course  of  the  argument^  the  Lord  ChanceUor 
flaid,  that  if  there  had  been  nothing  more  in  the  case 
than  that  the  settlement  was  made  upon  the  marriage^ 
lie  thought  that  the  reminders  would  have  been  held 
to  be  voluntary,  and  void  agunst  a  subsequent  pur- 
chaser; but  that  he  could  not  make  up  his  mind  to 
flay^  that  the  act  of  parliament,  and  the  conveyance 
ly  Lady  Jane  Legardy  made  no  difference  in  the  case. 

At  the  close  of  the  reply,  his  Lordship,  after  observ- 
ing that  that  part  of  the  estate  which  was  affected 
by  the  act  of  parliament  could  only  be  sold  by  a  con- 
tract with  the  trustees,  delivered  the  following  judg- 
ment. 

.It  appears  to  me  at  present,  that  it  is  impossible  to 
confirm  these  decrees.  This  is  a  bill  brought  by  cre- 
ditors of  Sir  John  Legard,  who  made  a  settlement  in 
the  year  1782.  The  creditors  by  whom  this  bill  is 
filed  are  persons  whose  debts  were  contracted  sub- 
sequently to  the  date  of  the  settlement;  and  if  they 
can  file  any  bill  at  all,  it  must  be  upon  the  principle, 
that  Sir  JohnLegard^  having  entered  into  a  contract 

(a)  2  B.  C.  C.  148.  (e)  7  Ves.  341.     11  Yet.  456. 

(^SAtk.  1. 
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filed  a  bill  to  enforce  the  contract.    After  citing  the  1893. 

case  of  Evelyn  v.  Templar ^{a)  as  establishing  the  pro- 
position, that  the  remainder-men  had  no  claim  upon 
the  money  produced  by  the  sale,  he  further  argued, 
that  there  being  at  the  death  of  Sir  John  Legard  a 
binding  contract  between  him  and  Watt^  which  had 
converted  the  real  estate  into  personal,  and  the  exe- 
cutor refusing  to  file  a  bill,  the  Court  would  enforce 
the  contract  at  the  instance  of  the  creditors.  Lacon 
¥•  MerHn8.{h)    Buckmaster  v.  Harrop.{c) 


2M 
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1892.  to  «eU  this  estate^  has  given  them  a  right  to  say,  that 
he  converted  the  fee-simple  of  the  premises  into  per* 
sonal  estate . — that  he  divested  himself  of  all  title  to 
those  premises  a^  land,  and  became  entitled  to  con- 
sider himself  as  a  creditor  of  •  Mr.  Watt  for  15,500/.} 
and  that  Digly.  Legard  not  choosing  to  enforce  the 
contract,  they  have  a  right  to  do  so.  It  is  infinitely 
too  late  to  comment  on  the  original  decisions  on  the 
statute  of  Elizabeth :  but  when  one  looks  at  the  terms 
of  the  statute,  one  is  certainly  a  little  surprised  to  hear  it 

m 

8£ud,  that  if  a  man  upon  his  marriage  thinks  proper, 
after  providing  for  his  issue,  to  limit  his  property  to 
his  own  brothers  and  sisters,  that  is  so  fraudulent  a 
thing,  that  the  party  is  to  be  considered  guilty  of  a 
misdemeanor.  It  has  been  determined  in  this  Court, 
that  if  a  voluntary  settlor  enters  into  a  contract  to  sell 
the  estate,  and  files  a  bill  to  carry  the  contract  into 
execution,  the  Court  will  not  assist  him.  One  difiiculty 
in  the  way  of  assisting  him  is,  that  he  has  no  equity 
to  defeat  the  act  which  he  has  done  himself:  but  an- 
other consideration  which  has  weighed  in  such  cases 
is,  that  if  you  compel  a  purchaser  to  take  an  estate 
at  the  instance  of  such  a  man,  you  cannot  be  quite 
sure  tbkt  there  may  not  have  been  some  intermediate 
acts,  which  by  matter  ex  post  facto  may  have  made 
the  settlement  good,  which  in  its  origin  was  not  good. 
A  voluntmrj  lefp  It  cannot  be  denied,  with  respect  to  persons  who  make 

Uement  may  be   voluntary  settlements,  and  those  who  are  called  volun- 

made  good  bj  ^ 

matter  «rpo«l     teers,  that  they  may  come  to  such  future  bargains  as  to 

faeio.  make  that  which  was  originally  voluntary  no  longer  to 

be  so  considered.  Then  how  does  this  case  stand? 
After  this  settlement  was  made.  Sir  John  Legard  ap- 
plied to  Parliament  to  enable  him  to  sell  a  portion  of 
the  settled  estates,  and  Parliament  granted  the  ap- 
plication. There  can  be  no  doubt  that  Parliament 
would  not  have  done  that  without  the  consent  of  all 
the  persons  having  a  present  interest  in  the  estate; 
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vid  without  entering  into  the  question  what  would 
be  the  e£fect  of  such  a  thing,  how  is  it  possible  for 
me  to  proceed  upon  the  opinion  of  the  Court  of  King's 
Bench,  when  that  Court  had  not  the  circumstance  be- 
fore it?  The  case  sent  to  the  Court  of  King's  Bench 
ought  to  have  stated  the  act  of  parliament ;  and,  instead 
of  stating  a  simple  conveyance  in  fee  to  fFatt,  ought 
to  have  stated  such  a  conveyance  as  would  in  all  re- 
spects have  carried  into  effect  the  agreement  which 
was  made.  The  result  is,  that  the  case  must  be  gone  all 
over  again,  and  be  considered  as  it  was  in  1813.  But, 
independently  of  all  the  questions  which  have  arisen  in 
this  case,  and  without  giving  any  opinion  upon  any  of 
them,  vrithout  entering  into  the  question,  whether  these 
creditors  stand  in  a  better  situation  than  Sir  John 
Legardy  or  in  the  same  situation  as  that  in  which  he 
stood,  I  apprehend  this  is  quite  clear,  that  unless  this 
Court  would  compel  TFatt  to  take  this  title,  the  cre« 
ditorg  cannot  insist  that  this  contract  has  converted 
into  personal  assets  the  estate  contracted  to  be  sold; 
ttid,  attending  to  the  modern  doctrines  of  the  Courts 
it  does  not  appear  to  me,  that  I  could  compel  a  piir- 
chaser  to  take  this  title.  If  however  you  like  to 
have  the  case  sent  to  the  Court  of  King's  Bench  again, 
stated  in  the  way  in  which  I  think  it  ought  to  have  been 
stated  before,  you  may  have  it. 

The  plaintiffs  having  declined  taking  the   case,  the  juiy%s. 
hard  Chancellor  said,  then  the  decisions  must  be  re- 

* 

versed:  but  I  do  not  wish  any  thing  which  I  do  to 
involve  a  doubt  as  existing  on  my  mind  upon  the 
opinion  of  the  Court  of  King's  Bench.  Adverting  to 
the  nature  of  the  agreement ; — ^adverting  to  the  act  of 
parliament,  and  to  the  difficulty  which  there  would 
be  in  making  a  title  in  any  state  of  the  case ; — and  ad- 
verting also  to  the  question,  whether  the  creditors  have 
a  right  to  institute  this  suit  for  the  purpose  of  com- 
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1822^  pelling  the  purchaser  to  take  this  property,  if  a  good 
title  could  be  made,  when  he  could  not  have  been 
compelled  to  take  it,  if  the  bill  had  been  filed  by  the 
person  with  whom  he  contracted,  I  think  this  bill 
ought  to  be  dismissed. 

Bill  dismissed. 


4pnr89,i824.  SUTTON  v.  CHETWYND. 

TIE  Lord  Chancbjllor  observed,  that  this  case, 
which  had  been  then  heard  upon  appeal  in  the 
House  of  Lords,  was  reported,  as  if  the  question  had 
been.  Whether  Sir  Richard  Sutton  was  within  the  con- 
sideration of  marriage;  and  that  the  articles  appeared 
to  have  been  read  in  the  Court  below  to  the  extent 
only  of  raising  that  question;  but  that  the  real  ques- 
tion was.  Whether  certain  individuals  were  not  pur- 
chasers for  the  benefit  of  Sir  Bichard  Sutton. 
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0  1823. 


JONES  V.  GARCIA  DEL  RIO.  July  6,  u,  «4. 


IHIS  was  a  bill  filed  by  three  persons,  on  behalf  of     Some  of  tbo 
themselves  and  all  other  the  holders  of  scrip  or  holders  of  scrip 
68  of  the  Peruvian  loan,  against  John  Garcia  del  Rio  \q^jj^^^^^qi  gl^ 
James  Paroissien,  who  were  stated  by  the  bill  to  a  bill  on  behalf 
I  come  over  from  South  America  in  the  character  of  of  themselves 
lys  and  ministers,  from  a  government  styling  itself  the  *  ^     ®  °  ^^ 
ivian  government,  to  this  country,  and  to  have  repre-  ^jj^j,.  gubscrip- 
ed  themselves  to  be  empowered  to  contract  for  a  loan  lions  returned. 

he  use  of  the  said  government,  and  against  Thomas    Several  persons 
-        -  ,  i.        ,      1  1  having  disUnct 

ier  the  younger,   the  contractor  for  the  loan,  and  jemand,   and 

liam  Everett  and  others,  the  bankers  to  whom  the  not  being  able 

criptions  for  the  loan  were  paid.    The  bill  prayed,  to  sue  on  behalf 

an  account  might  be  taken  of  the  monies  which  had      ,    ., 

■  ^      ^  ^  and  others,  can- 

i  advanced  and  paid  by  the  plaintiffs  and  the  other  Q^t  \^  co-plain- 

ers  of  scrip  or  shares  of  the  loan  who  should  come  in'  tiffs. 

claim  the  benefit  of  the  suit,  and  that  the  plaintiffs     J^®  ^^^ '" 

-       ,       ,    , ,  -  .,.,!,,,  yih\c\i  a  bill  <fan 

such  other  holders  as  aforesaid  might  be  declared  en-  i,^  ^i^j  !,»  ^^^ 

1  to  have  what  they  had  so  paid  returned  to  them,  person  on  behalf 

to  have  the  monies  paid  to  and  remaining  in  the  of  himself  and 

otheri)   are  cases 
Is  of  the  defendants  the  bankers  applied  for  that  pur-  j^  wMch  the 

,  and  that  an  account  of  such  monies  might  be  taken,  others  have  a 
that  the  same  might  be  applied  accordingly,  and  that  choice  between 
le  meantime  the  defendants  the  bankers  might  be  re-  thatand  nothing, 
ned  from  parting  with  such  monies,  and  the  other 
idants  from  receiving  or  disposing  of  the  same. 

appeared  by  the  pleadings,  that  in  October  1822 
iefendant  Kinder  entered  into  a  contract  for  a  loan  of 
ey  to  the  defendants  Garcia  del  Rio  and  Paroissien 
he  service  of  the  state  of  Peru,  to  be  in  part  secured 
onds  of  the  Peruvian  government  payable  to  bearer ; 

DL.  I.  X 
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1853.  that  a  great  number  of  persons  afterwards  purchased  from 

Jones  Kinder  scrip  or  shares  of  the  loan;  that  the  scrip  having 

t*.  been  in  many  instances  sold  by  the  original  holders^  the 

Garcia  DEL  Rio.     «  .    ..>«•  hi  i  e        m.'  t  'm. 

plam tiffs  severally  became  purchasers  of  portions  of  it; 

and  that  two  instalments  had  been  paid  by  the  several 

holders  of  scrip,  on  account  of  the  loan,  into  the  hands  of 

the  defendants  the  bankers.     The  bill  proceeded  upon  the 

ground  of  fraud  and  misrepresentation,  and  of  inability 

on  the  part  of  the  envoys  and  the  contractor  to  perfect 

the  security  which  they  had  undertaken  to  give  for  the 

loan,  and  amongst  other  things  the  bill  alleged,  that  no 

such  government  as  the  Peruvian  government  had  ever 

been  acknowledged  by  his  Majesty,  and  that  in  fact  there 

was  no  such  government  in  existence,  but  that  Peru  still 

remained  a  province  and  dependency  of  the  kingdom  of 

Spain. 

The  defendant  Kinder  by  his  answer  admitted,  that  the 
Peruvian  government  had  not  been  acknowledged  as  an 
independent  state  by  the  government  of  Great  Britain; 
but  he  stated  that  there  was  in  fact  such  a  government  in 
South  America^  and  that  it  was  an  assumed  government 
in  opposition  to  the  former  government  of  Spain  in  that 
country,  and  had  been  formed  by  a  revolution  of  the 
people  in  PerUj  who  had  driven  out  the  Spanish  viceroy 
and  established  a  government  of  their  own ;  and  he  there- 
fore denied  that  Peru  still  remained  a  province  or  de- 
pendency of  the  kingdom  of  Spain^  and  insisted  that  it 
was  independent  of  Spain.  The  defendant  fiirther  stated, 
that  he  was  a  holder  of  scrip  on  his  own  private  account, 
and  that  he  believed  that  the  plaintiffs  were  not  authorized 
by  any  of  the  other  holders  of  scrip  to  institute  the  suit 
on  their  behalf,  and  that  many  of  the  other  holders,  if  not 
all  of  them,  were  content  to  abide  by  their  contracts  to 
purchase  such  shares  of  the  loan  as  they  had  respectively 
contracted  to  purchase,  and  were  either  ignorant  of  or  dis- 
approved the  suit. 
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The  injunction  prayed  by  the  bill  having  been  obtained  1823. 

ex  parley  a  motion  was  now  made  on  the  part  of  the  de-  Jowbs 

fendant  Kinder  to  dissolve  it.  v- 

Garcia  OIL  Rio. 

Mr.  Wetherelly  Mr.  Healdy  and  Mr.  Roupelly  in 
rapport  of  the  motion,  argued,  that  the  Court  could 
not,  under  the  circumstances  of  the  case,  interfere  for 
the  purpose  of  cancelling  the  loan,  consistently  with 
the  general  principle,  that  in  order  to  set  aside  a  con- 
tract misrepresentation  or  a  fraudulent  suppression  of 
bets  must  be  established;  and  they  insisted  that  the 
plaintiffs  could  not  sue  on  behalf  of  themselves  and 
the  other  holders  of  scrip,  as  all  the  holders  of  scrip 
had  not  a  common  interest,  and  the  object  of  the  bill 
was  to  put  an  end  to  a  transaction,  which  many  of 
the  subscribers  had  undertaken  for  their  own  benefit, 
and  were  willing  to  persevere  in. 

The  Lord  Chancellor. 

We  all  know  that  Peru  was  part  of  the  dominions 
of  SpatUy  and  that  Spain  and  this  country  are  at  peace, 
and  that  this  country  has  not  acknowledged  the  govern- 
ment of  Peru;  I    want  to   know,   whether,  supposing 
Peru  to  be   so   far  absolved   from   the   government  of 
Spain  that  it  never  can  be  attached  to  it  again,    the 
King's  Courts  will  interfere   at  all   while  the  Peruvian  Whether  the 
government    is   not   acknowledged   by  the    government  King's  Courts 
of  this   country.     What   right   have   I,   as    the   King's  ^pon  the  suy ect 
Judge,  to  interfere  upon  the  subject  of  a  contract  with  of  a  contract 
a  country  which  he  does  not  recognize  ?     Another  ques-  ^>th  a  country 

tion  is,  whether,   if  individuals  in  this  country  choose  ^  ^^     ^  !^^ 
^  -         .    .  not  recognize, 

to  advance  their  money  for  the  purpose  of  assistmg  a  ^^  ^jn  ^^^^^  j^ 

colony  opposed  to   its  parent  state,    that   parent   state  the  recovery  of 

being  at  peace  with  this  country-',  the  Courts  of  Justice  "loney  advanced 

hy  the  subjects 

of  this  country  to  a  colony  at  war  with  its  parent  state,  the  parent  state  beiug  at  peace 

with  this  country.    Query. 

X2 
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1823.  here   will    assist   them   to  recover    their  money,    and 

Jones  ^^^  ^^^  leave  them  to  get  it  as  they  can  ?     Practically 

^        ^'    ^       speakinjr  trreat    inconvenience   may  result   from    these 

transactions^  for  if  at  any  future  time  the  government 
of  this   country   shall  be  disposed  to  say^  Peru  shall 
'  still  continue   annexed  to  Spain,    these   creditors  will 

immediately  come  to  the  government  and  say,  do  not 
accede  to  the  arrangement  unless  Spain  will  pay  us 
what  we  have  advanced  to  the  colony.  The  cases  where 
one  party  files  a  bill  on  behalf  of  himself  and  others 
are  cases  where  the  others  have  a  choice  between  that 
and  nothing,  but  how  can  it  be  managed  where  some 
parties  are  not  dissatisfied,  and  are  disposed  to  abide 
by  the  contract. 

The  JUtomey- General,  Mr.  Shadwell,  and  Mr.  Peni' 
berton,  against  the  motion. 

Assuming  that  the  contract  is  against  public  policy 
the  Court  cannot  be  called  upon  to  enforce  it,  but  either 
party,  though  particeps  criminis,  may  call  upon  the 
Court  to  rescind  it.  Neville  v.  Wilkinson.{a)  St.  John 
V.  St.  John,  {b)  Fauxhall'bridge  Company  v.  iSjpen- 
cer.{c)  Alorris  v.  M^Cullock.{d)  In  Pearce  v.  Piper  (e) 
the  object  of  the  bill  was  to  adjust  the  rights  of  the 
parties,  upon  a  suggestion  that  the  ori^nal  contract 
was  vicious  and  could  not  be  carried  into  effect,  and 
upon  the  Master's  report  that  it  could  not  be  carried 
into  execution  the  contract  was  dissolved.  In  that 
case  the  bill  was  permitted  to  be  filed  by  some,  on 
behalf  of  themselves  and  others. 

Mr.  fPtgram  for  the  defendants  the  bankers. 

(a)  1  B.  C.  C.  543.  (d)  Ambler.  439. 

(b)  11  Yes.  536.  (#)  17  Vcs.  1. 
(r)  9  Mmdd  Rep.  356. 
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Mr.  TFetherell  in  reply  was  stopped  by  vl^^fl/ 

The  Lord  Chancbllor,  who  said,  that  the  plaintiffs,  •• 

if  they  had  any  demand  at  all,  had  each  a  demand  at 
law,  and  each  a  several  demand  in  equity;  that  they 
could  not  file  a  bill  on  Jbehalf  [of  themselves  and  the 
other  holders  of  scrip,  and  as  they  were  unable  to  do 
that,  they  could  not,  having  three  distinct  demands, 
file  one  bilT;  and  upon  that  ground -alone,  his  Lordship, 
without  again  adverting  to  the  question  of  public  policy, 
dissolved  the  injunction. 


CLUTTON  V.  PARDON.  J^ig  u. 

THIS  was  a  motion  to  discharge  the  common  order^  A  solicitor's  bill 
made  as  of  course  by  The  Master  of  the  Rolls  upon  having  been 
the  petition  of  William  Glutton,  the  personal  represen-  ^..^         *V^ 
tative  of  TTiomas  Clutton,  for  the  taxation  of  a  bill  of  obtained  as  of 
costs  delivered  by  a  solicitor,  and  for  the  delivery  upon  course, referring 

oath  of  all  papers  in  the  possession  of  the  solicitor  be-  ^^  ^'"  general- 
1        .  ,  .  .  *     1       ,  Ml     ly  f^'  taxation, 

longing  to   the   petitioner  upon   payment    of   the  bill,  ^as  discharged 

It  appeared  by  the  affidavit  of  the  solicitor  in  support  of  with  costs. 

the  motion,  that  the  papers  in  the  cause  came  into  his      '^^^  conduct 

hands  in  the  year  1799  as  solicitor  for  the  then  defend-  .  -      . 

J  ^  cannot  be  ad- 

ants,  the  executors  of  the   said    Thomas    Clutton,  who  duced  in  support 

were  all  since   dead;  that  in  the   year   1807  an  order  of  such  an  or- 

was  made  in  the  cause,  by  which  it  was  referred  to  the  ^•'^  *"!    ***® 
«,  ,  .  ^  costsof  affidavits 

Master  to  tax  all  parties  their  costs  of  the  suit  as  be-  ^       ^^^  ^^^^ 

tween  solicitor  and  client}  that  in  jipril  1812  his  bill  ject were  order- 

of  costs  on  the  part  of  the  defendants,  the  executors,  was  cd  to  be  paid  as 

left  in  the  Master's  office,   and  that  in  June  1812  the  ^«*'^««'»  «>»»«- 

tor  and  client, 
bill  was  taxed  at  432/.;   that  in  June  1817  300/.  was 

paid  to  him  on  account  of  his  bill,  and  that  in  January 
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ims. 


1823  a  copy  of  the  bill,  being  in  fact  the  bill  by  die 
order  in  question  referred  for  taxation,  shewing  the  ba^ 
lance  of  132/.  in  his  favour,  was  sent  by  him  to  the  soli- 
citors of  the  said  fFilliam  Clutton,  by  whom  he  had  beea 
applied  to  for  the  delivery  of  the  papers  belonging  to  the 
estate  of  the  said  Thomas  Clutton ;  that  the  balance  of 
132/.  was  paid  to  him  in  February  1823,  and  that  all  the. 
papers  belonging  to  the  estate  of  the  said  Thomas  Clui-- 
tan,  had  since  been  delivered  by  him  to  the  said  TFUliam 
Clutton,  The  affidavits  in  opposition  to  the  motion,  after 
impeaching  the  conduct  of  the  solicitor,  by  imputing  to 
him  that  he  had  been  guilty  of  a  breach  of  confidence,  in 
having  given  to  another  person  a  paper  in  the  cause  of  a 
private  nature  to  be  made  use  of  for  purposes  prejudicial 
to  the  testator's  family,  proceeded  to  state,  that  the  bill 
of  costs  carried  into  the  Master's  office  had  only  been 
partly  taxed  in  June  1812,  several  items  having  been 
marked  as  requiring  fiulher  explanation ;  that  the  taxa- 
tion had  never  been  completed,  and  no  certificate  or  re- 
port had  been  made  by  the  Master;  and  that  several  items 
had  been  lately  added  to  the  bill  which  had  never  been 
taxed  at  all.  It  was  further  represented  by  those  affida- 
vits that,  before  the  order  in  question  was  obtained,  a 
special  motion  had  been  made  before  the  P^ice  Chancellor 
for  the  taxation  of  the  bill,  and  that  his  Honour  had  re- 
fused it,  upon  the  ground  that  the  object  might  be  ob- 
tained by  a  common  order,  and  that  a  notice  of  motion 
was  unnecessary  and  irregular,  (a) 


Mr.  Hart  and  Mr.  Barber  in  support  of  the  motion 
contended,  that  where  a  solicitor's  bill  had  been  paid  and 


{a)  In  Ex  parte  Hewitt ,  in  the 
matter  of  Morris ,  Bucks  Bank. 
Cas.  388.  the  Fice  Chancellor  is 
reported  to  have  said,  after  con- 
sulting Mr.  Crofls  the  Registrar, 
that  the  uniform  practice  was  to 


order  a  solicitor's  bill  to  be  taxed 
as  of  course,  and  if  there  were 
any  special  circumstances  in  the 
case  the  solicitor  might  make  a 
special  application  to  the  Court 
to  modify  or  discharge  the  order*. 
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the  payment  acquiesced  in,  the  Court  would  not  refer  it 
for  taxation  as  a  matter  of  course,  and  cited  Langstqffe  v. 
TajfloTy  (a)  and  Plenderleath  v.  Fraser.  (fc) 

Mr.  fPetherell  and  Mr.  Ching  against  the  motion  ar- 
gued, that  if  upon  the  whole  matter  the  bill  must  be  taxed 
the  Court  would  not  discharge  the  order;  they  distin- 
guished the  case  from  those  which  had  been  cited  by  the 
want  of  acquiescence,  and  insisted  that  mere  payment  of 
a  solicitor's  bill  was  not  sufficient  to  bar  the  right  to 
taxation.  They  stated  that  the  object  of  the  parties  in 
obtaining  the  order  was  to  have  the  papers  delivered  up 
upon  oath. 

The  Lord  Chancbllor. 
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182S. 


Cluttoit 

V. 

Pabooit. 


This  is  a  motion  to  discliarge  an  order  made  by  the 
Mtuter  of  the  Rolls  upon  a  petition  perfectly  of  course, 
and  in  answer  to  such  an  application  nothing  more  was 
required  on  the  part  of  those  who  obtained  the  order 
than  to  shew  that  they  were  entitled  to  it  as  of  course. 
The  question  of  conduct  has  nothing  to  do  with  this 
case,  and  it  was  improper  to  enter  into  affidavits  upon 
that  subject  with  respect  to  an  order  of  course  and  a 
motion  to  discharge  that  order.  It  is  clear  to  me  that 
as  to  those  affidavits  this  order  must  be  discharged  with 
costs  as  between  solicitor  and  client.  If  the  conduct 
of  the  solicitor  was  such  as  to  entitle  the  parties  to  a 
taxation  of  the  bill  on  that  ground,  it  ought  to  have  been 
the  subject  of  a  special  application.  With  respect  to  the 
point  of  practice,  where  a  person  means  to  have  a  bill 
taxed,  if  he  thinks  proper  to  pay  that  bill  he  does  not 
thereby  necessarily  wave  the  right  to  taxation ;  he  may 
intimate  that  he  pays  it  without  prejudice  to  taxation,  and 
there  may  be  cases  where  without  one  word  being  said  he 


(«)  14  Yes.  268. 


{h)  3  Ves.  &  Beam.  174. 
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1825.  would  have  a  right  to  have  the  bill  taxed.   Every  attorney 

Cluttoh        ^^  ^  right  to  hold  papers  till  his  bill  is  paid ;  the  language 

v«  of  every  order  which  is  made  upon  the  subject  is,  that 

^^  *  upon  payment  of  what  is  due  the  papers  shall  be  delivered 
Where  a  parly  ,  ,  ,  ^  .  .  - 
has  a  pressino*  ^^er ;  but  where  a  party  has  a  pressmg  necessity  for  pa- 
necessity  for  pers,  the  Court  will  order  them  to  be  delivered  over  upon 
papers  in  the  ^  deposit  being  made,  which  will  cover  not  only  what  b 
ritor  the  Court  ^"^  upon  the  bill  but  what  may  be  due  for  the  costs  of  the 
will  order  them  taxation, 
to  be  delivered 

p  upon  a  epo-       With  respect  to  the  circumstances  of  this  case,  it  was 
sit  being  made  ^ 

sufficient  to         "^^  explained  to  the  solicitor  that  there  was  to  be  a  taxa- 

cover  the  a-         tion  of  his  bill,  but  even  if  it  had  been  so  explained,  what 

mount  of  the  ^x^^  passed  before  was  sufficient  to  make  the  application 
solicitors  bill       r  '        1         1.  n  .1  .         .j^ 

and  the  costs  of         taxation  the  subject  of  a  special  motion,  instead  of  a 

the  taxation.        motion  of  course.     If  the  bill  was  to  be  taxed  under  the 

order  made  in  1807>  the  proper  course  was  to  take  out  a 

\m  the  costs  of"  '^''^"^"^  ^  S^  ^^  ^^^^  ^^^  taxation ;  unless  I  am  mistaken 
the  suit  to  be  ^^^  order  would  warrant  the  taxation  of  the  costs  of  the 
taxed  warrants  a  suit  up  to  the  time  of  the  Master's  making  his  report,  but 

taxation  up  to  ^^  f^^^  j  ^j^^^j^  ^^  mistaken  about  that  I  will  lay  it  out 
the  time  of  the       -  ^ 

Master's  making        *^®  case.     It  would  be  a  long  time  before  I  could  con- 

his  report  sent  to  say,  that  if  a  bill  was  carried  into  the  Master's 

Siw^ie.  office  for  taxation,  and  the  Master  went  through  part  of 

that  bill,  a  party  could  come  here  upon  a  petition  of 

course,  not  to  have  the  authority  of  the  Court  to  go  on 

with  the  taxation  already  begun,  but  for  an  order  for  some 

other  Master  to  begin  again  and  tax  the  whole  of  that  bill ; 

but  if  upon  the  credit  of  the  taxation  the  bill  has  been  in 

part  paid,  how  is  it  possible  to  say  that  a  motion  of  course 

can  be  made  to  tax  that  bill.    The  only  question  which  I 

have  to  decide  is,  whether  this  order  has  been  regularly 

obtained ;  I  think  it  has  not  been  regularly  obtained.    Let 

the  order  be  discharged  with  the  common  costs,  and  as  to 

so  much  of  the  affidavits  as  relate  to  conduct,  let  the 

costs  be  paid  as  between  solicitor  and  client. 
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RODENHURST  v.  TUBMAN.  J«'j'  «*. 

THE   plaintiffs  having  suffered  judgment  by  default  Molioo  to  stoy 
in  an  action  for  breach  of  covenant  brouffht  against     *  ?,   -, 

°  a  writ  of  enquiry 

them  as  the  executors  of  James  Hodenhurst  by  the  de-  ©f  damages,  not 
fendant  Tudmariy  The  Attorney  General  and  Mr.  Philli-  supported  by  the 
more  moved  on  their  behalf,  that  the  common  injunction,  ordinary  affida- 
which  had  been  obtained  for  want  of  answer,  might  be  ^QQiJ^giav  trial 
extended  to  stay  the  execution  of  a  writ  of  inquiry  of  da-  refused  with 
mages,  and  of  all  further  proceedings  in  the  action,  until  costs, 
the  defendant  Tudman  should  put  in  his  answer,  and  the 
Court  make  further  or  other  order  to  the  contrary.      The 
motion  was  supported  by  an  affidavit  that  the  rights  of 
Tudman  under  the  covenant  were  disputed  by  other  par- 
ties, co-defendants  to  the  bill,  and  could  only  be  deter- 
mined by  a  court  of  equity,  and  that  the  damages  could 
not  be  safely  assessed  till  the  rights  of  all  parties  were 
determined  by  the  Court,  and  accounts  taken  of  the  real 
and  personal  estates  of  James  Rodenhurst^  for  which  pur- 
poses the  bill  was  filed. 

The  Lord  Chancellor,  upon  the  motion  being  opened, 
said,  I  do  not  recollect  any  instance  of  staying  trial,  or 
staying  the  execution  of  a  writ  of  inquiry  of  damages,  ex- 
cept where  a  party  wants  discovery  to  aid  him  in  the  trial. 
This  is  in  effect  a  motion  to  stay  trial,  and  being  a  motion 
to  stay  trial,  the  question  is  whether  there  is  the  ordinary 
af&davit.  Another  objection  to  the  motion  is,  that  until 
there  is  a  decree  in  this  Court  I  have  no  right  to  prevent 
a  man  from  going  to  judgment ;  can  I  say  he  shall  not 
have  a  preference  over  other  creditors  ? 

Motion  refused  with  costs. 
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1823. 


Rolls.  WADE  v.  •  SAUNDERS. 

July  25. 


The  Court  re-        TpDTFARD  SAUNDERS,  by  his  wiU  dated  the  »th 

fused  to  take  JUj  of  October  1799,  gave  and  bequeathed  to  Helm 
the  consent  of  a    o         .       i  i    .   .  ^         .  ..i 

inaiTied  woman    '^OMnaers  her  executors  administrators   and  assigns,  the 

to  ^te  up  her  sum  of  6,000/.,  upon  trust  to  invest  the  same  in  some  pub- 
reversionary  in-  lie  stocks  or  funds,  and  to  pay  the  dividends  or  interest 
vested  *  d*^'^  thereof  to  his  daughter  Helen  Wade  and  her  husband 
pari  contingent,  John  Wade  during  their  lives  and  the  life  of  the  survivor, 
in  a  fund  in  and  after  the  death  of  the  survivor,  upon  trust  for  the 

Court,  in  favour  chUdren  of  his  said  daughter  Helen  Wade  by  her  said 

of  a  purchaser     .  *^  ^ 

from  her  bus-      husband  John  Wade,  equally  to  be  divided  between  them 

band.  on  their  severally  attaining  the  age  of  twenty-one  years^ 

with  benefit  of  survivorship  in  case  of  the  death  of  any  of 

them  under  that  age. 

After  the  death  of  the  testator  this  suit  was  instituted, 
and  the  legacy  of  6,000/.  was,  under  the  directions  of  the 
Court,  invested  in  the  purchase  of  11,000/.  3  per  cent, 
consol.  Bank  annuities,  which  was  transferred  into  the 
name  of  the  Accountant-general  in  trust  in  the  cause. 

A  petition  was  now  presented  by  Matthetv  Hand' 
cock  and  Helen  Maria  his  wife,  and  by  John  Samuel 
Schwencky  which,  after  stating  to  the  effect  above  stated^ 
and  that  the  said  John  Wade  and  Helen  his  wife  were 
still  living,  and  had  nine  children,  and  that  the  petitioner 
Helen  Maria  Handcock  was  one  of  those  children  and 
bad  attained  her  age  of  twenty-one  years,  but  that  seven 
of  the  other  children  were  under  that  age,  went  on  to 
state,  that  the  petitioners  Handcock  and  wife  had  con- 
tracted with  the  petitioner  Schwenck  for  the  sale  to  him 
of  their  reversionary  interests,  as  well  vested  as  contin- 
gent, in  the  said  sum  of  11,000/,  3  per  cent,  consol.  Bank 
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annuities,  but  that  the  petitioner  Schwenck  was  unwilling 
to  complete  the  purchase,  unless  the  petitioner  Helen 
Maria  Handcock  would  forego  all  her  rights  in  the  said 
stock ;  the  petition  therefore  prayed,  that  the  petitioner 
Helen  Maria  Handcock  might  be  examined  for  the  pur- 
pose of  testifying  her  consent  to  the  transfer  of  her  share 
or  shares  of  the  said  stock  to  the  petitioner  Schwenck. 

The  Master  op  the  Rolls,  upon  the  petition  being 
opened,  refused  to  take  the  consent. 


1823. 


Mr.  Barber  for  the  petition. 


HUGHES  V.  WYNNE. 

1^  OBERT  W ATKINS  WYNNE,  by  his  will,  dated 
Xlr  the  15th  of  October  1805,  directed  that  all  his 
just  debts  and  funeral  and  testamentary  expences  should 
be  fully  paid  and  satisfied,  out  of  his  pergonal  estate  as 
fiir  as  the  same  would  extend,  and  afterwards  out  of  t)ie 
fund  thereinafter  directed  and  appointed  for  that  purpop^} 
and  after  giving  several  pecuniary  legacies,  charged  upbn 
the  surplus  monies  to  arise  from  the  sale  of  an  estate, 
which,  by  an  indenture  dated  the  5th  of  October  1806^ 
he  had  conveyed  to  trustees  in  trust  to  sell  for  the  pUJTr 
pose  of  discharging  several  incumbrances  and  debts,  itff 
eluding  the  simple  contract  debts  then  due  and  owii^ 
from  him,  the  testator  gave  and  devised  certain  otH^ 
estates  to  trustees  for  the  term  of  500  years,  as  an  auk* 
iliary  fiind  for  raising  such  sum  as  might  be  wanted,  in 
aid  of  his  personal  estate  and  the  estate  directed  to  1>c 


Rolls. 
Jti/y  28. 

Where  real 
estates  are  de- 
vised in  trust 
for  the  pa  jment 
of  debts,  in  aid 
of  the  personal 
estate,  the  sta- 
tute of  limita- 
tions does  not 
run  in  equity 
after  the  death 
of  the  testator. 
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1823.  sold,  for  the  payment  and  discharge  of  his  debts  and  fa- 

neral  expences ;  and  he  authorized  his  trustees  to  raise, 
by  mortgage  of  the  estates  comprized  in  the  term,  such 
sums  of  money  as  might  be  wanted  for  the  purpose  last 
mentioned.  The  testator  died  in  1806,  and  by  the  decree 
in  this  suit,  which  was  instituted  by  the  trustees  in  1814, 
it  was  referred  to  the  Master  to  take  an  account  of  his 
debts  with  the  usual  directions. 

The  Master  by  his  report  stated,  that  several  charges 
had  been  brought  in  before  him  on  behalf  of  persons  claim- 
ing to  be  creditors  of  the  testator  in  respect  of  debts  due 
to  them  on  simple  contract,  but  that  the  testator  having 
died  in  1806,  and  the  bill  in  this  cause  not  having  been 
filed  till  1814,  a  period  of  eight  years  without  any  pro* 
ceedings  being  taken  for  the  recovery  of  the  said  debts, 
he  had  not  thought  fit  to  allow  the  same,  conceiving  them 
to  be  barred  by  the  statute  of  limitations.  One  of  the 
creditors  by  simple  contract  having  excepted  to  this  re- 
port, the  exception  now  came  on  to  be  argued. 

Mr.  Agar  for  the  exception  contended,  that  where  & 
trust  was  created  for  the  payment  of  debts  they  could  not 
be  barred  because  the  trustee  did  not  execute  the  trust; 
he  cited  Executors  of  Fergus  v.  Gore^  {a)  and  Morse  v. 
Langham.  {b) 

Mr.  Tflngjield  in  support  of  the  Master's  report  ar- 
gued, that  the  creditors  having  omitted  to  claim  for  so 
long  a  period  the  Court  would,  by  analogy  to  the  statute 
of  limitations,  assume  that  their  claims  had  been  satisfied. 

Mr.  Shadwelly  Mr.  Roupelly  Mr.  Tinney,  and  Mr.  fy. 
Parker,  appeared  for  the  other  parties. 

(a)  I  Sch.  &  Lef.  107.  {b)  8  Ves.  &  Beam.  286. 
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The  Master  of  th*  Rolls.  1823. 

The  question  is  how  the  debt  stood  at  the  death  of  the 
testator ;  it  is  not  to  be  inferred  that  a  man  has  no  debt^ 
because  he  does  not  go  to  law  to  enforce  payment  when 
he  has  a  trustee  to  pay  him. 

The  exception  was  allowed. 


COOKE  V.  DAVIES.  ^^9  ««.  80.  ««• 

THE  bill  in  this  cause  was  filed  on  the  14th  of  July  Where  a  pUin- 
1821,  and  an  answer  having  been  put  in,  the  bill  v-n*Ag  -„.. 
was  amended ;  the  defendant  put  in  her  answer  to  the  gwer,  but  did 
amended  bill  on  the  4th  of  February  1822,  and  on  the  not  scrTc  a  lub- 
21st  of  J[une  following  the  plaintiff  obtained  a  second  P®°*  *®  "*^^ 
order  to  amend ;  on  the  10th  of  April  1823,  no  amend-  ^^  ^^^  ^  rcplica- 
ment  having  been  made,  the  defendant  moved  to  discharge  tioa  to  the  au- 
the  order  to  amend  and  to  dismiss  the  bill  for  want  of  s^^r,  an  oider 

prosecution,  but  the  plaintiff  met  the  motion  by  under-  ^  -   *"®^  ^.? 
^    ^  .     .  .  course  to  dis- 

taking  to  amend  within  ten  days ;  he  accordingly  amended  migg  (be  bill  for 

his  bill  within  the  limited  time  and  also  amended  the  wantof  proseca- 

defendant's  office  copy,  but  he  neither  filed  a  replication  c"*i®n»  *^^ 

,  11.  11     three  lenns  from 

to  the  answer  nor  served  a  subpoena  to  answer  the  amend-  ^^  ^y      ^^  ^^ 

ments;  the  defendant  therefore,  on  the  13th  of  July  fol-  answer,  but with- 

lowing,  obtained  the  common  order  to  dismiss  the  bill  for  '"^  ^^""^  terras 

want  of  prosecution,  upon  the  allegation,  that  no  further  ,  d      ts. 

proceedings  had  been  had  in  the  cause  since  the  answer  ^^  b^ij  x,o  be 

was  put  in  to  the  amended  bill.  regular,  thongh 

the  defendant 

.         ^.  J    i.    J-    i_  xL        J        r  J-      ha<l  obtained  aa 

A  motion  was  now  made  to  discharge  the  order  of  dis-  ^^^^^  ^^^^^  ^^ 

mission  for  irregularity.  plaintiff  should 

amend  his  bill 
withiu  a  limited  time,  and  the  plaintiff  had  amended  accordingly,  and  had  also  amended 
the  defendant's  office  copy  of  the  bill. 
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1823.  Mr.  Heald  for  the  motion. 

Mr.  Richards  against  it. 
The  Lord  Chancellor. 

Where  a  bill  is         I  have  always  understood^  that  if  a  bill  is  iSled,  and  an 

amended  after     answer  is  put  in,  and  then  an  order  is  obtained  to  amende 

answer,  but  no  *     , 

subpcena  is  ^^^  ^^  ^^^  ^^  amended,  but  no  subpoena  to  answer  the 

served  to  answer  amended  bill  is  served,  the  amendments  go  for  nothing, 
ttc  amended  The  question  is,  whether  it  makes  any  difference,  that 
meats  eo  for  no-  ^^^  ^®  order  to  amend,  the  defendant  obtained  an  order 
tfiing.  that  the  amendments  should  be  made  within  ten  days,  and 

the  amendments  were  made  within  that  time. 

The  Registrar  was  directed  to  enquire  into  the  practice, 
and  upon  the  result  of  that  enquiry  the  motion  was  re-, 
fused  with  costs. 


Jiiftr  8.  HARRIS  v.  LLOYD. 

Illegitimate  TTlDfFARD  HARRIS,  by  his  will  dated  the  10th  of 

titled  under  the  "^^     October   1809,   devised  to  his  executors  all  the 

description  of  estates  of  which  he  was  seized  in  mortgage,  upon  trust, 

children  in  a  on    payment   of  the   mortgage  monies,   to   convey  the 

tion   ot  bei    "  ®^"^^  ^  ^^^  persons  entitled  to  the  equity  of  redemption 

sufficiently  ap-  thereof;  and  after  bequeathing  the  sum  of  5,000/.,  part 

parent  upon  the  of  the  monies  to  be  received  in  respect  of  the  mortgages, 

race  of  the  will.   ^pQ^  certain  trusts  for  the  benefit  of  Edward  Goritif^  and 
Legacy  in  trust  , 

for  the  children   *^^^^^  Goring^  he  directed  his  executors  to  invest  the  re- 

of  J,  to  be         sidue  of  such  monies  upon  mortgage  or  in  the  funds,  and 

equally  divided  to  stand  possessed  of  the  same,  in  trust  for  all  and  every 
between  them 

with  benefit  of  surviTorsbip  and  a  protision  for  maintenance  out  of  the  interest,  ji» 
having  no  children  at  the  death  of  the  testator :  held  that  after-bom  children  would 
take,  and  that  the  interest  till  the  birth  of  a  child  fell  into  the  residue* 
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the  child  and  children  of  his  son  Edward  Harris,  if  more 
than  one  to  be  equally  divided  between  them  share  and 
share  alike^  the  shares  of  sons  to  be  vested  at  twenty-one^ 
and  to  be  paid  or  transferred  at  twenty-five,  and  the 
shares  of  daughters  to  be  paid  or  transferred  at  twenty- 
one  or  marriage,  with  benefit  of  survivorship  as  to  the 
shares  of  children  dying  under  twenty-one,  and  a  direc- 
tion that  until  the  shares  of  the  children  should  become 
payable,  the  dividends  and  interest  of  the  trust  funds  or 
securities  should  be  applied  in  their  maintenance  and  edu- 
cation 3  the  testator  gave  to  Sarah  Byrne  all  the  rest  and 
residue  of  his  estate  and  effects. 


1823. 


After  the  death  of  the  testator  a  suit  was  instituted  by 
Edward  Goring  and  James  Goring,  and  by  three  infants 
who  were  represented  to  be  the  children  of  Edward  Har- 
ris the  son,  for  an  account  of  the  monies  due  to  the  tes- 
tator upon  mortgage  at  the  time  of  his  decease,  and  the 
mortgage  monies,  amounting  to  the  sum  of  8,400/.,  having 
been  received  by  the  executors,  were  paid  into  Court  and 
invested.  By  the  decree  part  of  the  fund  in  Court  was 
appropriated  to  answer  the  legacy  of  5,000/.,  and  it  being 
declared  that  the  infant  plaintiffs,  if  they  were  the  only 
children  of  the  said  Edward  Harris  the  son,  were  entitled 
to  the  remainder  of  the  fund,  it  was  referred  to  the  Mas- 
ter to  enquire  what  children  the  said  Edward  Harris  the 
son  had  at  the  testator's  death,  and  whether  he  had  had 
any  children  bom  since  that  time.  In  the  further  pro- 
gress of  the  suit,  the  Master  having  reported  that  Edward 
Harris  the  son  had  at  the  death  of  the  testator  three 
children  only,  the  three  infant  plaintiffs,  and  that  he  had 
had  no  child  bom  since  the  testator's  decease,  an  order 
was  made  that  the  interest  of  the  unappropriated  part  of 
the  fiind  in  Court  should  be  applied  in  the  maintenance  of 
the  infant  plaintiffs,  their  father  not  being  of  ability  to 
maintain  them.  The  payment  of  muntenance  was  after- 
wards suspended  by  an  order  dated  the  1st  of  February 
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l^^  1821,  made  upon  the  petition  of  the  defendants  the 
executors,  stating,  that  no  proof  had  been  adduced  of 
Edward  Harris  the  son  having  ever  been  married,  and 
submitting,  that  the  infant  plaintiffs,  if  they  were  ille- 
gitimate, were  not  entitled  to  any  benefit  under  the 
will  of  the  testator.  A  supplemental  bill  was  then  filed 
by  the  infants,  stating,  that  they  were  always  treated 
by  the  testator  as  his  grand-children,  and  boarded  and 
maintained  at  his  expence,  and  that  Edward  Harris  their 
father  had  no  other  child,  and  setting  forth  a  deed,  dated 
subsequently  to  the  filing  of  the  original  bill,  by  which 
Sarah  Byrne  assigned  to  trustees,  in  trust  for  them,  all 
such  interest  in  the  funds  in  question  as  she  was  entitled 
to  as  residuary  legatee  of  the  testator,  in  case  there  were 
no  children  of  the  said  Edward  Harris  the  son  to  take 
by  that  description  under  the  testator's  will. 

A  petition  presented  by  the  infants,  insisting  that  they 
were  entitled  to  the  dividends  of  the  unappropriated  part 
of  the  fund  in  Court  by  virtue  of  the  deed,  independently 
of  the  question  of  legitimacy  and  the  effect  of  the  bequest 
contained  in  the  testator's  will,  and  therefore  praying  that 
the  order  of  the  1st  of  February  1821  might  be  re- 
scinded, and  that  the  dividends  accrued  and  to  accrue  due 
upon  the  fund  in  question  might  be  applied  in  their  main- 
tenance, now  came  on  to  be  heard  with  the  supplemental 
suit. 

Mr.  Sugden  and  Mr.  fFillis  in  support  of  the  petition. 

Without  entering  into  the  question  whether  the  de- 
scription in  the  will  comprehends  illegitimate  children, 
the  infants  are  entitled  to  the  interest  of  the  unappro- 
priated fund  in  Court  under  the  deed  executed  by  Mrs. 
BymCy  upon  the  ground,  either  that  the  gift  of  the  residue 
of  the  mortgage  money  is  an  immediate  gift  to  a  class  of 
persons  who  must  be  living  at  the  death  of  the  testator. 
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and  that  there  not  having  been  then  any  legitimate  children 
the  gift  altogether  failed^  and  the  particular  residue  fell 
into  the  general  residue ;  or  that  the  interest  of  the  par- 
ticular residue  until  the  birth  of  a  legitimate  child  is  un- 
disposed of^  and  fprms  part  of  the  general  residuary  estate. 
Upon  the  first  point  they  relied  upon  the  provision  for 
maintenance^  as  evidence  of  intention  that  the  persons 
who  were  to  take  the  fund  were  to  be  in  existence  at  the 
death  of  the  testator,  and  cited  Godfrey  v.  Davis,  {a)  and 
Davidson  v.  Dallas,  {b)  Upon  the  second  point  they 
cited  Wyndham  v.  Wyndham,  (c)  Shatoe  v.  Cunliffe,  (rf) 
and  Leake  v.  Robinson,  {e) 


1823. 


Mr.  Shadxvell  tod  Mr.  Seymour  for  the  executors. 
Mr.  Spence  for  Edward  Goring  and  James  Goring. 


The  Lord  Chancellor. 


Three  questions  arise  in  this  case ;  first,  whether  the 
persons  who  claim  as  children  are  children  within  the 
meaning  of  the  testator  and  according  to  the  legal  con- 
struction of  the  word ;  secondly,  whether  the  intention  of 
the  residuary  legatee  in  favour  of  those  persons  can,  as  it 
respects  the  principal  of  the  fund,  be  carried  into  execu- 
tion, regard  being  had  to  the  circumstance  that  the  indi- 
vidual whose  illegitimate  children  have  been  considered 
to  be  the  persons  intended  by  the  testator  may  have  legi- 
timate children ;  and  thirdly,  whether,  according  to  the 
cases  of  fFyndham  v.  Wyndham  and  Shawe  v.  Cunliffe, 
the  interest  of  the  residue  of  the  mortgage  money  does 
not  fall  into  the  general  residue  until  there  is  a  legitimate 
child;  I  have  not  the  least  doubt  that  this  testator  meant 
illegitimate  children,  but  I  am  clearly  of  opinion  that  there 


(a)  6  Yes.  43. 
(»)  14  Yes.  576. 
(e)  3  B.  C;  C.  58. 
Vol.  I. 


{d)  4  B.  C.  C.  144. 
{e\  2  Meriv.  363. 
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The  interest  of 
a  legacy  not  ex- 
pressly disposed 
of  by  a  will  till 
the  person^come 
into  existence 
who  arc  to  take 
the  capital  falls 
into  the  residue. 


IS  not  enough  upon  the  face  of  this  will  to  authorize  me 
to  carry  that  intention  into  effect,  (a)  With  respect  to 
the  bulk  of  the  residue  of  the  mortgage  money,  if  there 
shall  be  legitimate  childrien,  it  will  become  their  property. 
With  respect  to  the  interest  of  that  residue,  upon  the  best 
consideration  which  I  can  give  the  subject,  I  think  this 
case  falls  within  the  authority  of  the  cases  in  which  it  has 
been  held,  that  where  there  is  an  interval  in  which  the 
interest  is  not  disposed  of  expressly  by  the  will  before  the 
persons  come^  into  existence  who  are  to  take  the  capital 
the  interest  falls  into  the  residue. 

The  order  was  accordingly  made. 

Ja)   Cariwrighi  v.  f^awdry,  5  Yes.  530.     Swaine  v.  Kennerleyi  1 
Yes.  &  Beam.  469. 


July  S8. 
Augu9i4, 

Upon  a  motion 
for  a  prohibi- 
tion a  copy  of 
the  libel  in  the 
ecclesiastical 
court  Terified 
by  affidavit  and 
a  suggestion  on 


IN  RE  MAGOR. 


IN  the  year  1820  the  lessees  of  the  tithes  of  a  parish  in 
the  diocese  of  Mxet^  instituted  a  suit  in  the  consiB- 
torial  court  of  the  diocese  against  John  Magcr  iot  the 
subtraction  of  the  tithes  of  com  \  the  defence  made  to  the 
suit  was,  that  the  lands  in  respect  of  which  the  tithes 
were  demanded  were  down  to  the  year  1817  barren  and 
parchment  set-  unproductive,  and  were  therefore  by  law  exempt  from  the 
ting  forth  the  payment  of  tithes;  witnesses  having  been  examined  by 
.  -  ^  both  parties  on  the  subject  of  the  exemption  set  up  by  the 
prohibition  defendant,  the  cause  was  heard  before  the  Chancellor  of  the; 
prayed  mnst  be  diocese  of  Exeter  on  the  20th  of  July  1 822,  but  before  sen- 
ddivered  into  i^j^^e  was  pronounced  an  order  was  made  by  his  Honour  the 
the  prohibition  ^^^^  Chancellor,  prohibiting  the  Chancellor  of  the  diocese 
is  granted  affi-  &nd  the  lessees  of  the  tithes  from  further  proceedings  upon 
daviU  of  the  truth  of  the  ftcte  su^rested  must  be  filed  within  six  months. 
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the  matters  in  question  in  the  consistorial  coiurt,  and  di- 
recting a  writ  of  prohibition  to  issue  accordingly;  this 
order  was  obtained  upon  the  motion  of  Mr.  Knight  made 
€x  parte  and  supported  by  an  affidavit,  which^  after  setting 
forth  the  substance  of  the  pleadings  in  the  consistorial 
court,  and  stating  the  belief  of  the  deponent  that  the 
lands  in  respect  of  which  the  tithes  were  demanded  were 
barren  and  unproductive  down  to  the  year  1817^  s^d  were 
exempt  from  the  payment  of  tithes  under  the  proidsions 
of  the  statute  2d  &  3d  Edw.  6.  c.  13.,  (a)  alleged,  that 


1823. 

In  re 
MAGoa. 


(«)  The  5th  and  14th  sections 
of  this  statute  are  in  the  follow- 
ing words : — 

Section  i. — Provided  always, 

and  be  it  enacted  by  the  aa- 

tbority  aforesaid,  that  all  such 

Imrren  heath  or  waste  ground, 

other  than  such  as  be  discharged 

for  the  payment  of  tithes  by  act 

of  Pariiaroent,  which  before  this 

time  have  lain  barren  and  paid 

DO  tithes  by  reason  of  the  same 

barrenness,  and  now  be  and  here* 

after  shall  be  improved  and  con-' 

verted  into    arable  ground -or 

meadow,  shall  from  henceforth, 

after  the  end  and  term  of  seven 

years  next  after  such  improve- 

mept   fully   ended   and    deter^ 

mined,  pay  tithe  for  the  corn  and 

hay  growing  upon  the  same ;  any 

thing  in^  this  act  to  the  contrary 

in  any  wise  notwithstanding. 

Section  14.  —  Be  it  further 
enacted  by  the  authority  afore- 
nid,  that  if  any  party  at  any 
time  hereafter,  for  any  matter 
or  cause  before  rehearsed,  limit- 
ed or  appointed  by  this  act,  to 
be  sued  or  determined  in  the 
King's  ecclesiastical  conrty  or 


before  the  ecclesiastical  judge* 
do  sue  for  any  prohibition  in 
any  of  the  King's  courts  where 
prohibitions  before  this  time  have 
been  used  to  be  gnoited,  that 
then  in  every  such  case  the  same 
party,    before  any,  prohibition 
shall  be  granted  to  him  or  them, 
shall  bring  and  deliver  to  the 
hands  of  some  of  the  justices  or 
judges  of  the  same  Court  where 
such  party  deroandeth  the  pro- 
hibition, the  very  true  copy  of 
the  libel  depending  in  the  eccle- 
siastical Court,  concerning  the 
matter  wherefore  the  party  de- 
mandeth  the  prohibition,   sub- 
scribed or  marked  with  the  hand 
of  the  same  party ;  and  under 
the  copy  of  the  said  libel  shall 
be  written  the  suggestion  where- 
fore the  party  so  deroandeth  the 
said  prohibition  t  and  in  case  the 
said  suggestion,  by  two  honest 
and  sufficient  witnesses  at  the 
least,  be  not  proved  true  in  the 
Court  where  the  said  prohibition 
shall  be  so  granted,  within  six 
months  next  following  after  the 
said  prohibition  shall  be  so  grant- 
ed and  awarded,  that  then  the 

Y2 
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1823. 

In  re 
Magor. 


the  trial  of  the  question  whether  lands  were  barren  or  not 
barren  within  the  before  mentioned  statute  belonged,  as 
the  deponent  was  advised  and  believed,  to  the  temporal 
courts  of  the  realm  and  not  to  any  spiritual  court,  (a) 
On  the  11th  of  December  1822  a  writ  of  prohibition 
issued  according  to  the  order,  {b)  and  on  the  26th  of 
March  following  a  further  affidavit  was,  in  compliance 
with  the  requisitions  of  the  .statute,  filed  by  Magor  and 
two  other  persons  to  the  same  effect  as  the  affidavit  upon 
which  the  order  was  obtained. 


A  motion  was  now  made  on  behalf  of  the  lessees  of  the 


party  that  is  letted  or  hindered  of 
bis  or  their  suit  in  the  ecclesias- 
tical court  by  such  prohibition, 
shall  upon  his  or  their  request 
and  suit,  without  delay,  have  a 
consultation  granted  in  the  same 
case  in  the  Court  where  the  said 
prohibition  was  granted;  and 
shall  also  recover  double  costs 
and  damages  against  the  party 
that  so  pursued  the  said  prohibi- 
tion, the  said  costs  and  damages 
to  be  assigned  or  assessed  by  the 
Court  where  the  said  consulta- 
tion shall  be  so  granted;  for 
which  costs  and  damages  the 
party  to  whom  they  shall  be 
awarded  may  have  an  action  of 
debt,  by  bill,  plaint  or  informa- 
tion, in  any  of  the  King's  courts 
of  record,  wherein  the  defendant 
shall  not  wage  his  or  their  law, 
nor  have  any  essoign  or  protec- 
tion allowed  or  admitted. 

{a)  Anon.  1  Keb.  S5S. 

[b)  The  mandatory  part  of  the 
writ  wto  in  the  following  form : 
**  We  therefore,  willing  to  main- 


tain the  laws  and  rights  of  our 
Crown  of  England,  as  by  the  ob- 
ligation of  our  oath  weare  bound* 
and  unwilling  that  our  liege  sub- 
jects should  be  injured  by  sus- 
pension in  contradiction  thereto, 
do  prohibit  you  and  each  of  you, 
firmly  enjoining  that  you  do  not 
further  proceed  in  the  premises 
against  the  said  John  Magor ^  nor 
any  further  hold  plea  before  yoa 
touching  the  premises,  nor  that 
you  or  any  of  you  attempt  any 
thing  that  may  tend  to  the  da- 
mage of  the  said  John  Magor ^  or 
to  our  prejudice,  or  in  deroga- 
tion or  contempt  of  the  laws  sta- 
tutes and  customs  of  our  king- 
dom of  England,  or  to  the  hurt 
of  our  Crown,  under  the  da- 
mages of  incurring  the  penalty 
of  the  violations  of  our  laws; 
and   if  you    have   pronounced 
judgment^against  him  the  said 
John  Magor  by  reason  of  the  pre- 
mises release  him  therefrom,  and 
absolutely  absolve  him  from  the 
same  on  the  peril  incumbent.^ 
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tithes^  that  the  order  of  the  Vice  Chancellor  might  be  1823. 

discharged^    and  that  the  prohibition  issued  by  virtue  /„^^ 

thereof  might  be  superseded  for  irregularity,  or  that  a  Maoor. 
writ  of  consultation  might  issue  directed  to  the  proper 
officer  of  the  consistorial  court  of  Exeter,  and  that  the 
said  John  Magor  might  be  ordered  to  pay  to  the  lessees 
all  costs  occasioned  thereby  and  by  such  supersedeas,  to 
be  taxed  according  to  the  statute  in  that  case  made  and 
provided. 

Mr.  Shadwell  and  Mr.  Pemberton  in  support  of  the 
motion. 

The  formalities  prescribed  by  the  statute  not  having 
been  pursued,  the  writ  of  prohibition  in  this  case  has 
issued  irregularly.  The  statute  requires  that  a  copy  of 
the  libel  in  the  ecclesiastical  Court  shall  be  delivered  to 
the  judge  from  whom  the  prohibition  is  demanded,  with 
the  suggestion  underwritten  why  the  party  demands  the 
prohibition ;  and  it  appears  from  Sir  Gilbert  Gerrard  and 
Sherrington's  case  {a)  always  to  have  been  considered  ne- 
cessary that  surmises  should  be  delivered  to  the  Court. 
There  are  many  cases  in  Coke's  entries  (6)  which  shew 
that  the  old  mode  of  proceeding,  where  a  person  sued  in 
the  ecclesiastical  Court  considered  himself  entitled  to  a 
prohibition,  was,  for  the  party  to  declare  in  prohibition ; 
issue  was  joined ;  the  facts  were  found  by  a  jury ;  and  the 
judgment  of  the  Court  was  pronounced  upon  the  finding 
of  the  jury ;  but  the  modem  practice  of  the  courts  of  law 
is  to  grant  prohibitions  upon  motion.  The  courts  of  law 
however,  whether  the  application  is  made  upon  motion 
or  by  declaration  in  prohibition,  take  care  that  an  oppor- 
tunity shall  be  afforded  to  the  adverse  party  of  disproving 
the  facts  upon  which  the  prohibition  is  applied  for.  It  is 
not  disputed  that  this  Court  may  issue  the  writ  upon  mo- 

(a)  1  Leon.  886.  (ft)  Prohibition  448.     • 
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18^5.  tion;  (a)  but  in  Sibley  v.  Crawley  {b)  it  was  Bidd  that  a 
In  re  prohibition  was  not  duly  granted  upon  an  English  bill^ 
Magob.  and  from  that  case  it  may  fairly  be  inferred  that  a  prohi- 
bition ought  not  to  issue  from  thb  Court  till  after  trial  of 
the  facts.  Some  opportunity  should  be  given  of  trying 
the  question  whether  the  prohibition  ought  to  issue,  (c) 
In  Slackborough  v.  Davis  {d)  it  is  said  that  the  prohibi- 
tion should  be  returnable  into  the  King's  Bench  or  Com- 
mon Pleas.  The  conduct  of  the  party  has  precluded  him 
from  any  right  which  he  might  have  had;  having  per- 
mitted the  question  to  be  tried  in  the  ecclesiastical  Courts 
he  cannot  now  be  allowed  to  come  to  this  Court  and  com- 
plain of  that  trial.    French  v.  Trask.  {e) 

Mr.  Knight  agsdnst  the  motion  contended^  that  the 
question  between  the  parties  was  of  such  a  nature  that 
the  common  law  would  not  permit  the  trial  of  it  to  be  en- 
trusted to  the  ecclesiastical  Court,  and  relied  upon  the 
affidavits  as  a  compliance  with  the  requisitions  of  the  sta- 
tute; he  cited  4  Institute  81,  as  an  authority  that  the 
writ  ought  not  to  be  returnable. 

The  Loan  Chancbllor. 

Do  the  courts  of  common  law,  when  they  grant  a  pro- 
liibition,  require  that  the  affidavit  should  state  a  copy  of 
the  libel  ?  The  reason  I  ask  is,  that  in  case  the  truth  of 
the  suggestion  is  not  proved  within  a  given  time  after  the 
prohibition  is  granted  the  Court  which  granted  the  prohi- 
bition is  to  grant  a  consultation;  and  then  the  statute 
,  gives  an  action.  Now  if  the  action  is  brought  how  can  it 
be  maintained  if  it  can  be  shewn  that  the  prohibition  was 

(a)  Anon.  1  P.  Wins.  475.  granted  bj  the  Master  of  Iht 

(b)  Cro.  Eliz.  736.  Rolfs. 

(c)  In  Satmderion  t.  CUtggeU  W  1  P-  Wms.  43. 
1  P.  Wms.  657,  a  prohibition  (e)  10  East.  348. 
nUi  cMut€  seems  to  have  been 
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granted  without  the  affidavit  which  the  statute  requires. 
I  will  communicate  ivith  the  judge«  of  the  Court  of 
King's  Bench  upon  the  subjecti 
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In  re 

Magor. 


The  Lord  Chancellor. 

The  chief  justice  of  the  King's  Bench  has  stated  to  me 
that  the  practice  of  the  Court  of  King's  Bench  is  in  exact 
conformity  with  the  statute  2  &  3  Edw.  6. ;  upon  a  mo- 
tion for  a  rule  to  shew  cause  why  a  prohibition  should  not 
issue,  a  copy  of  the  libel  in.  the  ecclesiastical  court  veri- 
fied by  affidavit  and  a  suggestion  on  parchment  setting 
forth  the  libel  and  the  ground  of  the  prohibition  prayed 
are  delivered  into  Coiurt,  and  if  a  prohibition  is  granted 
affidavits  of  the  truth  of  the  facts  suggested  are  filed  within 
rix  months.  The  consequence  is,  that  unless  it  can  be 
shewn  that  the  statute  does  not  apply  to  the  Court  of 
Chancery  as  well  as  to  the  Court  of  King's  Bench  this 
prohibition  has  improperly  issued.  I  can  find  nothing  in 
the  statute  to  distinguish  this  Court  from  the  Court  of 
King's  Bench,  and  the  prohibition  therefore  must  be  su- 
perseded. 

His  Lordship  doth  order  that  the  said  writ  of  prohibi- 
tion be  superseded.  ' 

Reg.  lib.  1822.  B.  3.  1600. 


AugUMtk. 


JARVIS  V.  CHANDLER. 


jiugutt  2f  4. 


A  suit  having  been  instituted  in  the  Admiralty  Court  I^junctioii 
by  Elizabeth  Stephens  for  the  recovery  of  the  sum  gnnXed  to  sUy 

proceediogf 
upon  a  sentence  in  the  Admiralty  Court,  new  evidence  having  been  discovered  at  a 
period  when,  according  to  the  practice  of  that  Coort^  it  could  Bot  be  received. 
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Jarvis 

V. 

Chandler. 
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of  64/.  145.  alleged  to  be  due  to  her  for  wages  as  Cook 
and  Steward  of  a  small  trading  vessel,  the  owners  of  the 
vessel  defended  the  suit,  on  the  ground  that  Elizabeth 
Stephens  was  in  fact  the  wife  of  Christopher  Chandler  the 
captain  of  the  vessel,  and  was  not  therefore  entitled  to  any 
wages.  Until  a  late  stage  of  the  cause  in  the  Admiralty 
Court,  when  according  to  the  rules  of  that  Court  no 
new  evidence  could  be  received,  the  owners  were  unable 
to  procure  satisfactory  proof  of  the  marriage  of  Christopher 
Chandler  and  Elizabeth  Stephens,  but  it  was  then  dis- 
covered that  those  persons  had  repeatedly  admitted  that 
they  were  married,  and  that  the  proceedings  in  the  Ad- 
miralty Court  were  taken  with  the  privity,  and  for  the  be- 
nefit of  Chandler. 


Under  these  circumstances,  Elizabeth  Stephens  having 
obtained  sentence  in  her  favour  in  the  Admiralty  Court, 
the  owners  filed  a  bill  in  this  Court  against  her  and  her 
husband  for  an  injunction  to  restndn  them  from  proceed- 
ing to  enforce  the  sentence. 

Mr.  Hart  and  Mr.  Koe  now  moved  for  the  injunction, 
and  that  service  of  it  on  the  defendant's  Proctor  might  be 
deemed  good  service,  upon  certificate  of  bill  filed,  and  an 
affidavit  stating  the  facts  of  the  case,  and  that  the  de- 
fendants could  not  be  found. 

The  Lord  Chancellor  expressed  a  doubt  whether  he 
ought  to  grant  the  injunction,  as  there  was  no  direct  evi- 
dence of  the  marriage ;  observing,  that  nothing  was  more 
easy  than  to  obtain  evidence  of  the  declarations  of  persons 
in  such  a  situation  of  life  that  they  were  married,  though 
in  fact  they  were  not.  His  Lordship  desired  the  motion 
to  be  mentioned  again. 


August  4. 


Mr.  Hart  and  Mr.  Koe  now  contended,  that  this  case  re- 
sembled those  in  which  the  Court  hud  interfered  by  injuuc- 
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tion  to  restrain  proceedings  on  a  judgment  at  la,w,  where 
circumstances  had  been  afterwards  discovered,  which  ren- 
dered it  inequitable  that  the  plaintiff  should  reap  the  fruita 
of  that  judgment. 
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The  Lord  Chancellor. 

Upon  pa3m[ient  into  Court  of  the  sum  recovered  and  of 
the  costs  in  the  Admiralty  Court  you  may  take  the  in- 
junction till  answer  or  further  order.  My  judgment  pro- 
ceeds upon  the  notion  that  the  proceedings  in  the  Ad- 
miralty Court  are  perfectly  right.  TTie  question  is  whe- 
ther this  is  not  the  same  special  case  as  if  there  had  been 
a  trial  at  law  and  a  verdict  obtained  to  be  affected  in 
equity  by  subsequent  discovery. 

His  Lordship  doth  order,  that  the  said  plaintiffs  do,  on 
or  before  the  first  seal  before  next  Michaelmas  term,  pay 
the  sum  of  64/.  145.  and  the  defendant's  taxed  costs  in  the 
Admiralty  Justice  Court  into  the  Bank  to  the  credit  of 
this  cause,  subject  to  the  further  order  of  this  Court ;  and 
it  is  ordered,  that  the  said  defendants  Christopher  Chandler 
and  Elizabeth  his  wife,  otherwise  Elizabeth  Stephens,  and 
their  proctors  or  agents,  be  restrained  by  the  injunction  of 
this  Court  from  applying  to  the  Admiralty  Justice  Court 
for  or  issuing  any  process  to  compel  execution  of  the  sen- 
tence obtained  by  the  said  defendant  Elizabeth  Stephens, 
otherwise  Chandler,  in  the  ssdd  Court,  until  the  said  de- 
fendants shall  fiiUy  answer  the  plaintiffs  bill  or  this  Court 
make  other  order  to  the  contrary ;  audit  is  ordered  that 
service  of  the  said  injunction  on  Frederick  Clarkson,  the 
BBid  defendant's  proctor  or  agent,  be  deemed  good  service 
on  the  said  defendants. 

Reg.  Lib.  1822.  A.  3.  2248. 


On  the  first  seal  before  Michaelmas  term  application 
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was  made  that  the  time  for  paying  in  the  money  might  be 
extended,  upon  an  affidavit,  that  although  diligent  search 
had  been  made  for  the  defendants,  in  order  to  serve  them 
with  a  subpoena,  they  had  not  been  found ;  and  the  Court 
extended  the  time  for  one  month. 


Several  subsequent  applications  were  made  of  the  same 
nature  upon  similar  affidavits,  and  ultimately  the  Court 
ordered,  that  the  time  for  paying  in  the  money  should  be 
extended  until  one  month  after  the  defendants  should 
have  put  in  their  answers  to  the  bill. 


Auguit  5,  7. 

The  writ  of  ^e 
exeat  regno  docs 
not  issue  for  ali- 
mony after  a  de- 
cree in  the  Eccle- 
siastical Court 
pending  an  ap- 
peal from  that 
decree. 


STREET  V.  STREET. 

THE  bill  in  this  cause  stated,  that  the  plaintiff,  a 
married  woman,  had  instituted  a  suit  in  the  Eccle- 
siastical Court  of  Exeter,  against  the  defendant,  her  hus- 
band, for  a  divorce,  and  had  obtained  a  decree  for  alimony 
with  costs.  The  bill  then  stated  that  arrears  of  alimony 
and  costs  were  due  to  the  plaintiff,  and  prayed  the  writ 
of  Ne  exeat  Regno  against  the.  defendant. 

The  defendant  by  his  answer  stated,  that  he  had  ap- 
pealed against  the  sentence  of  the  Court  at  Exeter^  as  to 
the  alimony  allotted  to  the  plaintiff,  to  the  Court  of  Arches^ 
and  that  such  appeal  was  pending  before  the  bill  was  filed, 
and  that  the  plaintiff  having,  before  filing  her  bill,  applied 
to  the  Court  of  Arches  in  the  matter  of  the  said  appeal  fior 
alimony  pending  such  appeal,  that  Court  had  allotted  to 
her,  pendente  lite,  the  same  alimony  which  before  sentence 
in  the  Court  at  Exeter  had  been  allotted  there,  pendente 
lite,  namely,  19«.  a-week  The  defendant  further  stated, 
that  he  was  advised,  that  by  the  Ecclesiastical  law,  and 
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according  to  the  practice  of  the  Ecclesiastical  Court,  the         1893. 
plaintiff  had  not  under  the  circumstances  become  entitled 
to  receive  from  him  any  alimony  whatever,  save  the  said 
sum  of  19«.  a -week. 

The  writ,  which  had  been  granted  upon  the  filing  of 
the  biU,  was  discharged  by  the  Vice  Chancellor  upon  the 
coming  in  of  the  answer. 

Mr.  Hart  and  Mr.  Rose  now  moved  to  stay  the  order 
for  discharging  the  writ,  and  contended  that  the  decree 
of  the  Ecclesiastical  Court  must  be  considered  to  be  good 
till.it  was  judicially  reversed ;  and  to  shew  the  compe- 
tency of  the  Court  to  grant  the  writ  after  a  decree  for 
alimony,  they  cited  Shaftoe  v.  Shaftoe  (a),  Dawson  v. 
Dawson  (6),  and  Haffey  v.  Haffey  (c). 

Mr.  Knight  opposed  the  motion. 

The  Lord  Chancellor. 

The  Ecclesiastical  Court,  looking  at  the  obligation  upon 
the  part  of  the  husband  to  maintain  his  wife  so  long  as 
site  is  his  wife,  gives  alimony  pendente  lite  until  a  decree 
is  made ;  but,  if  I  recollect  the  authorities,  this  Court  will 
not  grant  the  writ  of  Ne  exeat  regno  for  interim  alimony  The  writ  of  Ne 
before  a  decree.    It  strikes  me,   that  according  to  the  ^^^^  *'^f«*    »• 
practice  of  the  Ecclesiastical  Courts,  if  there  is  an  appeal,  "^|^?™°i- 
the  alimony  given  by  the  decree  is  not  understood  to  be  before  a  decree, 
due.    The  question  therefore  comes  to  this,  whether,  if 
the  Ecclesiastical  Court,  when  there  is  an  appeal,  considers 
the  matter  as  undetermined,  and  revives  the  alimony /yen- 
dente  lite,  things  are  not  exactly  in  the  same  state  after 
the  decree  as  before  it. 

(«)  7  Ves.  171.  (*)  7  VC8. 175.  (c)  14  Ves.  »61. 
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The  Lord  Chancellor, 

From  the  information  which  I  have  received  as  to  what 
the  Court  which  makes  the  decree  for  alimony  considers 
to  be  the  effect  of  its  own  judgment^  I  am  of  opinion  that 
this  writ  ought  not  to  be  granted. 


Augutl  16. 


OSTLE  V.  CHRISTIAN  {a). 


A     Solicitor  in  the  country  having  obtained  the  common 


A  solicitor  can- 

to\tbn**'f  wt  "^^  ^^^^^  "^  ^^^^  ^^"^^'  ^^  petition  of  course  at  the  Rolls, 
affcnt'sbill  wiib-  ^^^  *^^  taxation  of  a  bill  of  134/.  delivered  by  his  agent  in 
out  bringing  the  London,  and  for  the  delivery  of  all  papers  in  the  posses- 
amount  into        sion  of  the  agent  on  payment  of  the  taxed  amount  of  the 

bill,  a  motion  was  made  on  the  part  of  the  agent  to  dis- 
charge that  order.  The  motion  was  supported  by  an  aflB- 
davit,  from  which  it  appeared,  that  a  sum  of  87/.  was  due 
from  the  solicitor  in  the  country  to  the  agent  in  Londbn 
on  a  bill  previously  delivered. 


Court. 


The  Attorney- General  and  Mr.  Glyn  in  support  of  the 
motion  contended,  first,  that  the  order  was  irregular,  on  the 
ground  that  an  agent's  bill  not  being  within  the  statute,  an 
order  to  tax  it  could  only  be  obtained  on  the  terms  of  the 
amount  being  brought  into  Court ;  and  secondly,  that  the 
solicitor  had  not  acted  with  good  faith  in  obtaining  an 
order  for  the  delivery  of  the  papers  on  payment  of  the  last 
bill  only,  suppressing  the  fact  of  the  previous  bill  remain- 
ing unpaid. 

(a)  Ex  relatione  Mr.  Glyn. 
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Mr.  Hart  against  the  motion. 

The  Lord  Chancellor  concurred  in  the  opinion  that 
a  solicitor  could  not  obtain  the  taxation  of  his  agent's  bill 
without  bringing  the  amount  into  Court,  and  ultimately 
discharged  the  order  with  costs,  observing,  that  in  the 
petition  at  the  Rolls  no  mention  had  been  made  of  the 
bill  for  87/.,  and  that  the  agent  ought  not  to  have  been 
called  upon  to  deliver  up  the  papers  until  that  bill  was 
paid. 
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Ex  parte  THOMAS  PEARSE  and  Others,  in  the  matter     ^"*^'  *^' 
of  JOHN  WARREN  PEARSE  a  Lunatic. 

JOHN  GOODWIN  granted  an  annuity  to  Thmios  The  costs  of  the 
Pearse,    and   demised  an   estate  to  John   fTarren  |J^^™^  trusto 
Pearse  for  the  term  of  500  years  upon  trusts  for  securing  conveying  ander 
the  annuity,  and  subject  thereto  upon  trust  for  Goodwin,  the  statute,  must 

The  annuity-deed  contained  a  clause  empowering  the  re-  "^  P*^     ^    ® 

^  ,  •  .  1.     cettm  que  irugis, 

purchase  of  the  annuity;    and  it  was  provided  by  the      The  estate  he- 
deed,  that  in  the  event  of  a  repurchase,  the  grantee  of  the  ing  vested  in  the 
annuity  his  executors  administrators  and  assigns  should,  1*"****^  upon 
at  the  request  costs  and  charges  of  the  grantor  his  heirs,  ^^^j^-  ^^  ^^ 
executors  administrators  or  assigns,  conveyor  cause  to  nuity,  and  sub- 
be  conveyed  to  him  or  them,  the  premises  comprised  in  jcct  thereto 
the  term.  T"  *'?*  ^'Z 

the  grantor  of 

the  annuity,  the 

'  %Tohn  Goodwin  having  become  bankrupt,  his  assignees  grantee  and  the 

were  desirous  of   repurchasing  the  annuity,   and  by  an  ««>ff'*ces  of  the 

order  made  in  the  lunacy,  upon  a  petition  presented  by  fn^jty^grg^^p. 

the  assignees  jointly  with  Thomas  Pearse  the  grantee  of  dered  to  defray 

equally  the 
Committee's  costs  of  an  application  by  them  for  a  reconveyance  of  the  estate. 


-} 
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1823.         the  annuity,   it  was  referred  to  the  Master  to  enquire 
Ex  par u        whether  John  Warren  Pearse  was  a  trustee  within  the 
Pkaasb.        intent  and  meaning  of  the  statute  4  Geo.  2.  c.  10.,  and  for 
whom. 

The  Master  having  reported  that  the  lunatic  was  a 
trustee  within  the  intent  and  meaning  of  the  statute,  for 
Thomas  Pearse,  the  grantee  of  the  annuity,  a  further  pe- 
tition was  presented  by  the  said  Thomas  Pearse,  and  by 
the  assignees  of  Goodwin,  praying  that  the  report  might 
be  confirmed,  and  that  the  premises  comprized  in  the  term 
might  be  conveyed  to  the  assignees. 

Upon  the  hearing  of  this  petition,  a  question  arose  as  to 
the  costs  of  the  Committee,  and  the  Lord  Chancellor  or- 
dered  the  costs  to  be  paid  according  to  the  settled  rule. 

The  minutes  of  the  order  directed  the  Committee's  costs 
of  all  the  proceedings,  except  the  conveyance,  to  be  paid 
by  the  grantee  of  the  annuity,  and  the  costs  of  the  con- 
veyance to  be  paid  by  the  assignees  of  the  grantor,  and 
the  question  of  costs  having  been  again  mentioned,  the 
following  statement  with  aspect  to  the  practice  was  fur- 
nished to  the  Lord  Chancellor  by  the  secretary  of  lu- 
natics. 

Lunatic  Trustees  and  Mortgage^. 

These  cases  are  provided  for  by  the  4th  Geo.  2.  c.  10, 
f  but  it  is  silent  as  to  costs,  and  until  the  time  of  Lord  i2oM- 

lyn  costs  were  neither  prayed  nor  directed  by  the  orders 
made  for  confirming  the  report  and  conveying  the  estate 
in  trust  or  mortgage ;  the  rule  being,  for  the  cestui  que 
trust  in  the  one  case  to  pay  the  costs  on  the  Committee 
conveying  the  trust-estate,  and  for  the  Committee  in  the 
other  to  acquire  the  authority  for  executing  a  reconvey- 
ance on  payment  of  the  money  due  on  the  mortgage  and 
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the  ordinary  costs  attending  the  reconveyance.    It  is  only         1823. 
in  modern  practice  that  any  question  has  been  raised  as       ^  ^^^^ 
to  the  costs  in  these  cases,  and  in  the  case  of  a  hinatic        Pbarsb. 
trustee  which  occurred  in  the  lunacy  of  Tufnell  on  the 
4th  April  1808,  Lord  Harcourt  sought  a  conveyance  of 
the  trust  estate  by  the  Committee,  after  the  Master  had 
reported  the  case  to  be  within  the  statute,  and  an  order  was 
made  to  that  effect  by  Lord  EldoUy  in  which  the  costs  of 
the  Committee  were  directed  to  be  paid  by  the  petitioner 
the  cestui  que  trust. 

It  has  lately  been  attempted  to  throw  the  costs  of  a 
lunatic  trustee  on  his  own  estate,  on  the  authority  of  a 
case.  Ex  parte  Brydges^  reported  by  Mr.  Cooper,  where 
the  costs  of  the  Committee  were  directed  to  be  taxed  and 
paid  out  of  the  lunatic's  estate ;  but  upon  referring  to  the 
minutes  of  that  order,  it  appears  that  no  question  what- 
ever as  to  costs  was  made  at  the  hearing,  and  that  a  di- 
rection to  that  effect  was  added  for  the  indenmity  of  the 
Committee,  who  had  omitted  to  obtidn  his  costs  from  the 
cestui  que  trust.  In  the  case  of  Peairse  a  lunatic,  who  has 
been  fiiund  to  be  a  trustee  within  the  statute,  a  question 
has  been  raised  by  the  cestui  que  trust  aft  to  the  costs  in 
consequence  of  Mr.  Cooper^s  report  of  the  above  case  of 
Ex  parte  Brydges,  but  it  is  perfectly  clear  that,  ac- 
cording ta  the  old  rule,  as  well  as  the  inodem  practice, 
except  Mr.  Cooper's  case,  the  costs  oi  the  Committee 
ought  to  be  paid  by  the  cestui  que  trust  as  directed  in  the 
order,  and  not  out  of  the  lunatic's  estate. 

The  Lord  Chancbx^lor  finally  ordered  that  the  Com- 
mittee's costs  of  the  original  petition,  and  of  the  reference 
to  the  Master  and  consequent  thereon,  and  of  the  apf^- 
cation  and  incident  thereto  should  be  paid  by  the  grantee 
of  the  annuity  and  the  assignees  of  the  grantor  in  equal 
moieties ;  and  declared  the  general  rule  to  be,  that  the 
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1823.  costs  of  the  Committee  of  a  lunatic  trustee  conveying 

Attorney       under  the  statute^  must  be  paid  by  the  cestui  que  trust. 

General 

Dove.  Mr.  Hart  for  the  Petition. 

Mr.  Swanston  for  the  Committee. 


Rolls.  ATTORNEY  GENERAL  t.  DOVE. 

Nov,  5. 
Where,  in  acha^  TN  this  suit  a  petition  was  presented  by  the  defendant, 
rity-informa-       X    praying  the  confirmation  of  the  Master's  Report, 
lators  are  allow-  ^^^^^^  consequential  directions,  and  the  payment  of  the 
cd  their  costs  of  costs  of  some  of  the  proceedings, 
proceedings 

^L^G^e^ir      Mr.  PoKe«,for  the  petition. 

attended  sepa- 
rately by  his  own      Mr,  JRoupell,  for  the  Attorney  General^  asked,  that  in 
sohcitor,  with-     ^^  q^j^j.  provision  might  be  made  for  the  payment  of  the 
out  an  order  of      ^,,  v.  »  ,    ^  ,  i.^i_ 

the  Court  for  so  -^"^^'''*^  GeneroTs  costs  separately  from  those  of  the  re- 
doing, the  Attor-  lators.  This  was  proper  and  necessary ;  because,  in  the 
ney-General  will  prosecution  of  the  inquiries  which  had  been  directed,  the 

no    e  a  owed     ^gane  solicitor  having  appeared  both  for  the  relators  and 

■lis  separate 

costs.  ^^^  ^^^  defendant,  a  suspicion  of  collusion  had  been  ex- 

cited in  the  Master's  mind,  and,  at  the  suggestion  of  the 
Master,  the  Attorney  General  had  attended  by  his  own 
solicitor  to  watch  the  progress  of  the  suit. 

Mr.  fFingfield  and  Mr.  Pepys  for  the  relators. 

The  Attorney  General  and  the  relators  cannot  both  pf 
them  have  their  costs ;  for  a  charity-information  is  not 
to  be  burthened,  at  the  mere  pleasure  of  the  Attorney  Ge- 
neral,  or  even  of  a  Master,  with  two  sets  of  plaintiffs.  On 
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which  of  the  two^  then,  must  the  loss  fall  ?  Not  surely  on 
the  relators,  against  whom  there  is  not  even  an  accusa- 
tion of  having  neglected  their  duty  in  the  management  of 
the  suit.  On  the  other  Hand,  if  the  Attorney  General  has 
incurred  any  costs  apart  from  those  of  the  relators,  he  has 
incurred  them  improperly ;  for,  when  he  permits  relators 
to  use  his  name,  he  has  no  right  to  appear  by  a  solicitor 
distinct  from  theirs.  In  the  case  of  the  Attorney  General 
V.  The  Corporation  of  Huntingdon  (a),  a  similar  applica- 
tion on  behalf  of  the  Attorney  General  was  refused  by 
the  Vice  Chancellor, 


1823. 

Attorney 

General 

r. 

Dove. 


The  Master  op  the  Rolls. 


Where  the  Attorney  General  institutes  an  information 
at  the  instance  of  relators,  it  is  not  the  ordinary  practice 
of  the  Court  to  allow  him  separate  costs :  And  I  am  most 
unwilling  to  establish  a  precedent,  which  may  tend 
to  increase  the  expences  of  such  suits.  The  conduct  of 
the  cause  is  with  the  relators;  and  they  have  usually,  in  all 
the  proceedings,  all  the  costs  known  to  the  Court.  There 
is  no  authority  in  support  of  the  demand  which  the  At- 
torney General  now  makes :  and  the  case  of  The  Corpora- 
Hon  of  Huntingdon  is  a  strong  authority  against  him. 
Such  is  the  general  rule ;  and  to  exclude  its  application, 
a  special  case  must  be  made. 


(a)  This  case,  (according  to  the 
statement  made  at  the  bar)  came 
before  the  Court  in  1821.  It  was 
an  information,  in  which  the 
^ Homey  General,  haTing  at- 
tended some  of  the  proceedings 
J>j  his  own  solicitor,  claimed 
costs  separately  from  the  re- 
lators. The  Fice  Chancellor  ex- 
pressed himself  astonished  at  the 
application.  The  relators,  bis 
Honor  said,  were  entitled  to  their 

Vol.  I. 


costs,  for  they  had  conducted  the 
suit  properly ;  but  he  did  not  see 
how  he  could  burthen  the  charity 
fund  with  an  additional  set  of 
coste.  Finally,  the  Fice  Chan- 
cellor offered  the  Jttomey  Gene- 
ral an  inquiry  as  to  whether  it 
was  customary  to  allow  separate 
costs  to  relators  and  to  the  Ji- 
tomey  General.  This  offer,  how- 
ever, the  Attorney  General  did 
not  think  proper  to  accept. 
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The  only  circumstance,  which  is  stated  as  a  reason  why 
in  this  suit  the  Attorney  General  should  have  costs  allowed 
him  separately,  is,  that  it  was  in  consequence  of  a  suspicion 
entertained  in  the  Master's  office,  of  collusion  between 
the  relators  and  the  defendant,  and  in  compliance  with  a 
suggestion  coming  from  the  Master,  that  the  Attorney 
General  attended  the  proceedings  by  a  distinct  solicitor. 
But  the  Master  had  no  power  to  alter  the  course  of  prac- 
tice or  to  increase  the  expences  of  the  suit.  If  there  was 
ground  for  suspecting  collusion,  application  ought  to  have 
been  made  to  the  Court,  when  the  matter  would  have 
been  put  into  a  course  of  inquiry.  The  Attorney  General,  in 
appearing  by  his  own  solicitor,  acted  without  the  privity 
and  sanction  of  the  Court ;  and  the  Court  cannot  now  take 
any  notice  of  the  occurrences  in  the  Master's  office  which 
induced  him  to  do  what  he  has  done.  The  case,  therefore, 
must  be  considered  as  standing  on  the  general  rule. 


Mr.  Roupell  submitted,  that,  as  the  Attorney  General 
had  been  served  with  the  petition  separately  from  the  re- 
lators, he  ought  to  be  allowed  at  least  the  costs  of  the 
petition. 

The  Court;  however,  refused  him  even  this  portion  of 
the  costs. 


Rolls. 
Nov.  6. 


WEST  V.  AYLES. 


■  yY  a  decree  made  on  the  17th  of  June  1823,  3faiihews 


A  trustee,  who  is 

ioastateofmiod  -M-#    hnd  Ay les,  the  surviving  executors  of  a  testator 

which  renders  ^^^^  ordered  to  transfer  1068/.  19^.  9rf.  into  the  name  of 
Dim  incompe* 

tent  to  the  nu-  ^®  Accountant  General. 

nagement  of  batiaess,  may  refuse  to  transfer  within  the  meaning  of  the  86  Geo.  9. 
c.  90.  I.  I. 
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Ayles   had   fallen  into  a  state  of  mind^  which  ren- 
dered him  incompetent  to  the  management  of  business  ; 

but  no  commission  of  lunacy  had  been  issued  against 
him. 


1823. 


A  petition  was  now  presented  under  the  36  Geo.  3. 
c.  90.  s.  1.  (a)  It  alleged^  that  Ayles  had  peremptorily  re- 
fused to  join  in  transferring  the  stock,  or  to  sign  any 
power  of  attorney  or  other  instrument  to  authorize  the 
transfer  of  it.  The  prayer  was,  that  the  transfer  might  be 
made  by  the  other  executor  Maithetvs  alone. 


The  petition  was  supported  by  the  affidavit  of  John 
Eiifre  CootCy  who  swore,  that,  being  admitted  to  the  de- 
fendant Aylesy  he  informed  him  that  he  was  come  for  the 
purpose  of  getting  him  to  execute  a  Power  of  Attorney 
for  the  transfer  of  stock  belonging  to  the  plainti£F: — ^that 
Ayles  at  first  replied  that  he  could  not  write  5  but,  on 
bdng  solicited  more  urgently,  said,  '^  I  won't  do  any 
thing,"  or  to  that  effect: — ^that  he  repeated  this  declara- 
tion several  times: — and  that  he  likewise  said  peremptorily, 

I  won't  sign  any  thing,"  or  to  that  effect. 


(( 


The  doubt  was,  whether,  regard  being  had  to  Ayles' ^ 
state  of  mind,  such  answers  amounted  to  a  refusal  within 
the  meaning  of  the  act. 


(«)  This  act  has  been  since  re- 
pealed by  the  6  Geo.  4.  c.  74 : 
the  7Ui  section  of  which  pro- 
vides for  the  case  of  a  trustee 
refosiBi^  to  transfer,  or  to  receive 
and  pay  over  the  dividends. 

In  consequence  of  the  power 
given  by  the  4th  and  6th  sec- 
tions of  that  act  to  the*  Lord 
ChenedlOT^  Lord  Keeper^  or  Com' 


mUrionert  of  the  Great  Sedl^  to 
appoint  a  person  to  convey  or 
transfer  property  standing  in  the 
name  of  a  trustee  who  is  of  un- 
sound mind,  though  not  found 
by  inquisition  to  be  so  1  the 
difficulty,  with  which  the  Court 
had  to  struggle  in  We$t  v.  Aylet^ 
and  Simm9  y.Naylor^  can  scarcely 
occur  hereafter. 


Z2 
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1823.  Mr.  Moorey  for  the  petition,  cited  Simms  v.  Naylor^  (a) 

Wr.sT  ^^  ^^  express  authority  for  the  application. 


Aylrs. 


Upon  the  authority  of  that  case,  the  Master  of  the  Rolls 
made  the  order  according  to  the  prayer  of  the  petition. 

(a)  4  Yesey  Jun.  360. 


Nov.  8.  10.  BOEHM  V.  WOOD. 

a"  *  r"ii  *^f"  rr^HIS  suit  was  instituted  for  the  specific  performance 
specific  per-  -*-  of  an  agreement  entered  into  by  the  defendant  to 
formance,  where  purchase  an  estate,  consisting  of  a  mansion-house  and 
a  receiver  had  j^  ^j^j^  ^^  adjoining  farm  and  the  tithes  of  the  park 

been  appointed  jo 

and  was  in  pos-  ^"^  ^^^^  lands,  for  36,000/.    The  agreement,  which  was 

session  of  the  dated  the  !26th  of  July  1819,  stated  that  the  park-lands 

eslale,  and  the  ^^re  exonerated   from  the  land-tax,  and  it  contained  a 

^s  ers  repor  p^QyjgQ^  that  if  the  plaintifiis  should  not  be  able  to  make 

title,  except  as  o^t  a  satisfactory  title  to  the  tithes  of  the  premises  or  any 

to  a  very  small  part  thereof,  the  defendant  should  be  at  liberty  to  reject 
pari  of  the  estate 

for  which  the  purchaser  was  entitled  to  an  ahatement,  had  been  confirmed,  and  followed 
by  an  order,  by  which,  after  referring  it  to  the  Master  to  ascertain  what  abatement  the 
purchaser  was  entitled  to,  and  to  compute  interest  upon  the  remainder  of  the  pur« 
chase- money,  and  to  settle  the  conveyances,  it  was  ordered,  that  upon  the  execution 
of  the  conveyances  and  delivery  thereof  and  of  the  title-deeds  to  the  purchaser,  he 
should  pay  to  the  plaintiffs  the  remainder  of  the  purchase-money,  after  deducting  the 
ahatement,  with  the  interest  to  be  computed  by  the  Master,  and  that  the  Receiver 
should  thereupon  deliver  up  to  him  possession  of  the  estate,  the  Court  refused  to  dis* 
charge  a  writ  of  JVe  exeat  regno  issued  against  the  purchaser,  and  marked  for  the 
full  amount  of  the  purchase-money,  though  the '  abatement,  (which  it  clearly  i4>- 
peared  would  be  less  than  the  interest)  had  not  been  ascertained  by  the  Master,  and 
no  steps  had  been  taken  towards  the  execution  of  the  conveyances. 

The  sheriff  having  taken  the  defendant  under  the  writ  refused  to  release  him  out  of 
custody  until  the  whole  sum  for  which  the  writ  was  marked  was  paid  into  his  hands, 
and  the  Court  did  not  disapprove  of  his  conduct. 
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the  tithes  to  which  the  title  was  defective,  and  in  that  1 823. 

event  should  be  entitled  to  and  should  accept  an  abate- 
ment out  of  the  purchase-money.  The  29th  of  Septem- 
ber 1819  was  the  period  fixed  by  the  agreement  for  the 
completion  of  the  purchase.  * 

On  the  30th  of  May  1820  the  plaintiffs  obtained  the 
usual  order  for  a  reference  to  the  Master  upon  the  ques* 
tion  of  title  (a),  and  oa  the  25th  of  November  follow- 
ing, pending  the  enquiry  as  to  the  title,  a  Receiver  was 
appointed  (6) .  The  Master  by  his  report,  dated  the  19th 
of  Jiify  1822,  certified  that  the  plaintiffs  could  make  a 
good  title  to  the  whole  estate,  except  as  to  the  tithes  of 
about  twelve  acres  part  of  the  farm  lands,  but  an  excep- 
tion was  taken  to  the  report  on  the  part  of  the  defendant. 
Tlie  exception  was  argued  at  the  Rolls  on  the  16th  and 
17th  of  July  1823,  and  one  of  the  objections  then  made 
to  the  title  was,  that  the  park-lands  were  not  exonerated 
from  the  land-tax  as  stated  in  the  agreement.  This  ob- 
jection applied  only  to  fifty-seven  acres,  part  of  the  park- 
lands,  which  had  been  allotted  under  an  inclosure  act  in  ' 
respect  of  rights  of  common  appurtenant  to  other  lands  of 
which  the  land-tax  had  been  previously  redeemed,  and  it 
appeared  from  the  evidence  laid  before  the  Master  that  no 
charge  had  ever  been  made  on  account  of  land-tax  for  the 
fifty-seven  acres  in  question. 

Mr.  Shadwell  and  Mr.  Simpkinson  were  heard  upon  the 
objection  for  the  defendant,  and 

Mr.  Sugden   Mr.  Preston   and  Mr.   Garratt    for  the 
plaintiffs. 

In  answer  to  the  objection  it  was  argued  that  the  re* 

(a)  1  Jac.  &  Walk.  419.  (b)  2  Ibid.  S36. 
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1823.  demption  of  the  land-tax  upon  the  origmal  estate  cleared 

the  allotment,  and 


raent. 


,^      ,    ^  The  Master  of  thb  Rolls  (a)  declared  himself  of 

Where  lands  are     ,  .   .  .  .  ,         .         i_ 

allotted  under      ^"**  opmion,  and  overruled  the  objection,  observmg  that 

an  inclosure  act  when  a  party  redeemed  the  land-tax  he  redeemed  it  for  the 

in  respect  of        Jand  and  the  right  of  common,  and  that  if  when  the  right 

g  o  com-  ^£  common  was  set  out  the  land-tax  attached  upon  the 
mon  appurte-  ^ 
nant  to  other  allotment  the  party  would  be  paying  double.  The  de- 
lands  of  which  fSendant  having  failed  in  substantiating  any  of  his  objec- 
the  land-tax  has  ^j^^g  ^  ^^  ^^^  ^j^^  exception  was  ultimately  overruled, 
been  redeemed,  _  ,  ,  .  ,  ^  ,  .  7 
the  land-tax  ^^^  ^^  report  having  been  confirmed,  a  motion  was  made 

does  not  attach  before  The  Vice  Chancellory  on  tlie  part  of  the  plaintifib, 
upon  the  allot-  that  the  defendant  might  be  ordered  to  pay  his  purchase- 
money  into  court,  that  it  might  be  referred  to  the  Master 
to  enquire  what  abatement  ought  to  be  made  in  respect  of 
the  tithes  mentioned  in  the  report,  and  that  the  Master 
might  be  directed  to  compute  interest  on  the  purchase- 
money  after  deducting  the  abatement  from  the  29th  of 
September  W19. 

Upon  the  hearing  of  this  motion,  on  the  25th  of  July 
1823,  an  or4er  was  made  that  it  should  be  referred  to  the 
Master  to  enquire  what  abatement  ought  to  be  allowed  to 
the  defendant  out  of  the  purchase-money  in  respect  of 
the  tithes  mentioned  in  the  report,  and  that  the  Master 
should  deduct  from  the  purchase-money  the  abatement 
which  he  should  find  ought  to  be  allowed  in  respect  of  the 
said  tithes,  and  should  compute  interest  on  the  remainder 
of  the  purchase-money  (after  deducting  the  abatement) 
from  the  29th  of  September  1822,  down  to  the  time  when 
the  conveyances  of  the  estate  should  be  executed  to  the 
defendant ;  that  the  receiver  should  pass  his  accounts,  and 
should  pay  to  or  receive  from  the  plaintiffs  what  should 

(a)  Sir  Thomoi  Piumer, 
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be  found  due  in  respect  of  Lis  receivership  down  to  the  1823. 

29th  of  September  1822,  and  should  pay  to  or  receive 
£rom  the  defendant  what  should  be  found  due  in  respect  of 
his  receivership  from  the  29th  of  September  1822  to  the 
time  when  he  should  deliver  up  possession  of  the  estate 
as  thereinafter  directed;  that  all  proper  parties  should 
join  in  and  execute  proper  conveyances  of  the  estate  to 
the  defendant,  or  as  he  should  direct,  and  that  the  con- 
veyances shoidd  be  settled  by  the  Master  in  case  the  par- 
ties should  differ  about  the  same ;  that  upon  the  execution 
of  the  conveyances  and  delivery  thereof  to  the  defendant, 
together  with  such  title-deeds  documents  and  papers  of 
or  relating  to  the  estate  as  the  defendant  was  entitled  to 
require,  the  defendant  should  pay  to  the  plaintiffs  the  re- 
mainder of  the  purchase-money,  after  such  deduction  as 
aforesaid,  with  such  interest  thereon  as  should  be  com- 
puted by  the  Master,  and  that  upon  such  payment  being 
made  the  Receiver  should  deliver  up  possession  of  the 
esute  to  ihe  defendant. 

In  pursuance  of  this  order  the  Receiver's  accounts  were 
left  in  the  Master's  office^  and  an  estimate  was  made  on 
the  part  of  the  plaintiffs  by  which  it  appeared  that  the 
tithes  to  which  a  good  title  had  not  been  made  were  of  the 
valde  of  29/.  only.  On  the  18th  of  September  1823,  be- 
fore any  further  proceedings  were  had  under  the  order,  the 
defendant^  who  was  an  officer  in  the  service  of  the  East 
India  Company,  addressed  a  letter  to  the  Directors  of  that 
Company  soliciting  permission  to  return  to  India  on  his 
private  affidrs,  and  in  consequence  of  that  letter  the  plain- 
ti£b  applied  by  petition  to  the  Master  of  the  Rolls  for  a 
writ  of  Ne  exeat  regno  to  restrain  the  defendant  from 
leaving  the  kingdom.  The  petition  was  supported  by  an 
affidavit  of  one  of  the  plaintiffs,  stating,  that  the  depo« 
nent  had  lately  discovered  and  believed  the  fact  to  be  that 
the  defendant  was  about  to  depart  immediately  from  this 
country  and  to  proeeed  io  India^  that  the  purchase-money 
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1823.  would  be  in  danger  of  being  lost  to  the  plaintiffs  thereby, 

and  that  the  object  of  the  defendant  in  leaving  the  king- 
dom was^  as  the  deponent  believed,  to  avoid  performing 
the  contract  and  carrying  the  order  of  the  26th  of  Jvhf 
1823  into  execution,  and  that  the  defendant  had  not 
taken  any  steps  towards  performing  the  said  contract  or 
executing  the  said  order. 

Upon  the  hearing  of  this  petition,  on  the  4th  of  Octo* 
her  1823,  The  Master  of  the  Rolls  ordered  that  a  writ 
of  Ne  exeat  regno  should  issue  against  the  defendant 
and  should  be  marked  for  security  in  36,000/.,  and  the 
writ  having  issued  accordingly  the  defendant  was  arrested 
upon  it.  After  he  had  been  taken  into  custody  the  de- 
fendant tendered  to  the  sheriff,  as  a  security  for  his  an- 
swering the  exigency  of  the  writ,  the  bond  of  himself  and 
two  sureties  in  the  sum  of  36,000/.,  and  a  deposit  of  that 
sum  in  the  Bank  of  England  in  the  joint  names  of  the 
sheriff  and  the  sureties.  The  sheriff  however  declim^  to 
accept  the  security  tendered,  and  thou^rh  in  the  first  in- 
stance he  had  prnpoRf^d  to  release  the  defendant  out  of 
custody  upon  his  finding  four  sureties,  in  the  sum  of 
36,000/.  each,  that  he  would  not  go  or  attempt  to  go  beyond 
the  seas  without  the  leave  of  the  Court,  he  ultimately 
insisted  that  the  36,000/.  should  be  paid  into  his  hands 
before  the  defendant  was  discharged. 

The  defendant  then  presented  a  petition  to  the  Master 
of  the  Rollsy  praying,  that  his  Honor's  order  of  the  4th 
of  October  1823,  and  the  writ  of  Ne  exeat  regno  issued 
in  pursuance  thereof  might  be  discharged.  By  his  affi- 
davit in  support  of  this  petition  the  defendant  stated, 
that  he  had  not  yet  received  any  answer  to  his  application 
to  the  Court  of  Directors  for  leave  to  return  to  India,  that 
there  was  nothing  whatever  of  secrecy  or  concealment 
nor  any  intention  of  secrecy  or  concealment  in  his  said 
application,  or  in  his  desire  and  intention  to  return  to 
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Bengal ;  and  that  if  the  leave  asked  for  should  be  granted 
forther  time  must  elapse,  in  the  usual  course  of  proceed- 
ing in  such  matters,  before  he  could  proceed  to  the  East 
Indies,  and  he  must  state  to  the  Court  of  Directors  the 
name  of  the  ship  in  which  he  was  to  go  passenger  and 
obtain  an  order  to  be  received  on  board  such  ship.  The 
defendant  further  stated,  by  his  affidavit,  that  he  never  in 
any  manner  contemplated  a  departure  from  tiiis  country 
for  die  purpose  or  with  a  view  to  avoid  performing  his 
said  contract,  and  he  denied  that  the  purchase-money 
contracted  to  be  paid  by  him  for  the  estate  in  question 
would,  by  reason  of  his  returning  to  the  East  Indies,  be 
in  any  danger  whatever  of  being  lost,  he  the  defendant 
having  ample  means  both  in  this  country  and  in  the  East 
Indies  to  enable  him  to  pay  such  purchase-money. 

The  Master  of  the  Rolls  haidng  refused  to  make 
any  order  on  the  last  mentioned  petition,  the  defendant 
paid  ihe  36,000/.  into  the  hands  of  the  sheriff,  and  was 
thereupon  discb&rged  out  of  custody. 

A  motion  was  now  made  before  the  Lord  Chancellory 
on  the  part  of  the  defendant,  by  wluch,  in  addition  to  the 
relief  sought  by  the  petition  to  the  Master  of  the  Bolls, 
it  was  prayed,  that  the  sheriff  might  be  ordered  to  pay 
back  to  the  defendant  the  36,000/.  paid  to  him  under  or 
by  virtue  of  the  aforesaid  writ. 

Mr.  fFetherelly  Mr.  Shadwell,  and  Mr.  Sinqtkinsan,  in 
Bopport  of  the  motion.  « 

To  induce  the  Court  to  grant  the  writ  of  Ne  exeat  regno 
there  must  be  an  equitable  debt  actually  due  from  the 
party  against  whom  the  writ  is  demanded,  and,  though 
it  is  not  necessary  to  aver  that  the  party  is  going  abroad 
for  the  purpose  of  avoiding  the  payment  of  the  debt,  the 
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1823. 


intentioii  to  go  abroad  and  danger  of  losing  the  debt  arii- 
ing  from  the  absence  of  the  party  must  always  be  brought 
forward.  De  Carriere  v.  De  Calonne  (a).  Cock  v.  Ra^ 
vie  (6).  Etches  y.  Lance  (c).  Tomlinson  v.  Harrison  (d). 
There  is  no  debt  now  due  from  the  defendant.  There  has 
been  no  final  orderto  pay  the  purchase-money.  A  deduction 
is  to  be  made  in  respect  of  the  tithes,  and  the  money  is 
to  be  paid  only  upon  the  plaintiffs  performing  an  act  which 
it  does  not  yet  appear  that  they  are  able  to  perform. 
It  cannot  be  contended  that  because  a  conveyance  may 
be  executed  the  estate  is  so  far  the  property  of  the  de- 
fendant as  to  give  the  plaintiffs  an  immediate  right  to  the 
money.  The  circumstances  disclosed  by  the  affidavits  are 
not  sufficient  to  justify  the  Court  in  inferring  that  the 
debt  will  be  endangered  by  the  defendant's  leaving  the 
kingdom.  The  danger  to  the  debt  depends  mainly  upon 
the  question  whether  the  party  going  abroad  may  not 
leave  property  here  to  answer  the  demand  upon  which  the 
Court  can  lay  its  hands.  The  case  referred  to  in  the  note 
to  Goodwin  v.  Clarke  (e)  shews  thei  ^'pinion  of  Lord 
Thurlow  that  in  cases  of  this  description  the  Court  ought 
to  enter  into  the  question  whether  property  may  not  be 
left  in  England  to  pay  the  debt. 


The  LoBD  Chancellor. 


Where  the  writ 
issues  against 
the  purchaser  of 
an  estate  in  a 
suit  for  specific 
performance  the 
circumstance 
that  he  may  have 
property  to  an- 
swer the  pur- 
chase-money is 
not  be  regarded. 
SenMt. 


I  think  Dickens  must  have  misunderstood  Lord  Tkur^ 
low  in  that  case,  because  the  writ  is  granted  with  analogy 
to  bail  at  law,  and  at  law  vou  never  ask  whether  a  man  has 
property  or  not,  but  you  make  him  give  bail,  leaving  it  to 
the  bail  to  enquire  whether  he  has  property  to  indemnify 
them.  Besides,  though  there  may  be  property  to  answer 
a  sequestration  now^  how  is  the  Court  to  know  that  there 

(a)  4  Yes.  677.  (d)  8  Ves.  32. 

ip)  f^  Ves.  883.  (e)  8  Dick.  497. 

(e)  7  Ves.  417. 


CASES  IN  CHANCERY.  839 

will  be  property  to  answer  it  when  the  sequestration         18^- 
issues. 

For  the  motion. 

It  must  be  recollected  that  the  property  sold  is  a  secu- 
fity  for  the  purchase-money.  The  Courts  by  its  receiver, 
luw  the  estate  in  its  own  hands  to  make  good  any  loss 
whidi  the  plaintiffs  might  otherwise  sustain  by  the  non- 
performance of  the  agreement.  The  absence  of  authori- 
ties affords  a  strong  ai^^ument  against  the  writ  being 
siqiported.  Goodwin  y.  Clarke  and  Baynes  v.  /Fyse  {a) 
^txe  the  only  cases  in  which  the  writ  has  been  granted 
against  purchasers  in  suits  for  specific  performance.  In 
Ooodwin  y.  Clarke  the  writ  was  marked  in  a  small  por- 
tion of  the  purchase-money  only ;  and  in  Raynes  y.  Wy&e 
the  general  question  whether  the  writ  ought  to  be  issued 
against  a  purchaser  does  not  appear  to  have  been  dis- 
cussed. The  circumstance  of  the  estate  being  in  the  pos- 
session of  the  pUuntiffs,  by  their  receiver,  distinguishes 
this  case  from  Raynes  v.  f^yse^  wkove  the  purchaser  was 
in  possession. 

The  Load  Chanceixor. 

It  strikes  me  at  present  that  the  writ  in  Goodwin  v. 
Clarke  ought  to  have  been  granted  for  the  whole  amount 
of  the  purchase-money,  or  ought  not  to  have  been  granted 
at  alL  There  is  one  great  difference  between  that  case  and 
the  present.  According  to  the  statement  of  that  order 
there  was  nothing  upon  which  the  Court  proceeded  but 
the  affidavit  of  the  plaintiff,  whereas  in  the  present  case 
the  Court  has  its  own  proceedings  to  act  upon.  The  re- 
ceiver in  this  case  is  in  possession  because  the  defendant 
ought  to  have  taken  possession  and  would  not  do  so. 

(a)  S  Meriv.  472.  . 
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1823.  For  the  motion. 

The  writ  ought  not  to  have  been  marked  in  the  full 
amount  of  the  purchase-money,  the  defendant  being  en- 
titled to  a  compensation,  and  the  plaintiffs  having  the  se- 
curity of  the  estate  and  of  the  defendant's  other  prO' 
perty.  To  authorize  the  issuing  of  the  writ  it  ift  not  sof- 
ficient  to  impute  to  a  party  a  future  distant  intention  to 
go  abroad,  as  such  an  intention  can  produce  no  danger 
to  the  debt.  It  ought  to  be  shewn  that  the  party  means 
to  leave  the  kingdom  immediately.  No  answer  has  yet 
been  given  to  tihe  defendant's  application  for  leave  to  re- 
turn to  India f  and  if  such  leave  should  be  given,  considera- 
ble time  must  elapse,  according  to  the  custom  of  the  East 
India  Company,  before  the  defendant  can  regularly  leave 
Engktnd.  There  is  no  rule  laid  down  by  which  the  se- 
curity to  be  taken  by  the  sheriff  is  limited,  but  his  conn 
duct  has  been  oppressive  in  demanding  such  excessive  bail* 

The  Lord  Chancellor. 

I  remember  a  case  in  which  the  sheriff  having  taken 
bail  on  a  writ  of  iVe  exeai  regno,  and  assigned  the  bail- 
bond  to  the  plaintiff  in  the  suit  in  equity,  application  was 
made  to  the  Court  for  leave  to  sue  upon  the  bond,  and 
Lord  ITiurlow  held  that  he  had  nothing  to  do  with  the 
bond,  and  that  the  only  order  he  could  make  was  upod 
the  sheriff  to  produce  the  body  of  the  defendant  (a).  It 
is  therefore  with  the  sheriff  to  take  care  that  he  has  the 
What  the  sheriff  defendant  to  produce.     According  to  that   decision    I 

does  io  the  case   apprehend  that  what  the  sheriff   does  in  the  case  of 
of  a  wnt  of  Jre  .       ^  -mr  •  •■  .  ••  • 

exeai  regno  is      ^  ^'^^  ^^  -^^  exeat  regno  is  upon  his  own  responsible 

upon  his  own  re-  lity.    What  the  sheriff  has  done  in  this  case  is  to  re- 

^nsibility.        qmxe  sufficient  security  for  his  having  the  defendant  to 

produce. 

(a)  Coliinridi^  v.  Mount,  8  Dick.  688. 
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Mr.  Uarty  Mr.  Sugdefty  aod  Mr.  Presiaii,  against  the 
motion. 

Where  the  Court  appoints  a  receiver  in  cases  of  this  de- 
scription, the  question  to  which  party  the  possession  of 
the  t^ceiver  is  to  be  attributed  is  left  open  to  future  de- 
termination.   In  thb  case  the  Court  has  declared  the  pos- 
sessiofn  of  the  receiver  to  have  been  the  possession  of  the 
purchaser  from  the  29th  of  September  1823.    From  that 
time  therefore  the  purchaser  has  been  bound  to  pay  the 
purchase-money  and  interest.   The  Couit  has  directed  the 
payment  to  be  made,  and  there  has  been  nothing  to  delay 
it  except  the  defendant  not  having  tendered  a  conveyance. 
iThere  can  be  no  doubt  therefore  that  the  debt  was  suffi- 
cient to  authorize  the  issuing  of  the  writ.    The  purchaser 
being  in  possession  by  his  receiver  this  case  falls  strictly 
within  the  authority  of  Raynes  v.  fFysCy  which  is  a  posi- 
tive decision  that  after  it  has  been  shewn  that  the  plaintiff 
is  entiU/^d  to  a  specific  performance  the  writ  may  issue. 
In  the  case  before  Ix)rd  Thurlow  it  did  not  appear  that  a 
good  title  could  be   made,  and  U  would  therefore  have 
been  premature  in  the  Court  to  have  considered  the  pur- 
chaser liable  for  the  purchase-money.    There  is  no  case 
in  which  it  has  been  required  to  be  shewn  that  the  party 
18  going  abroad  immediately.     Where  the  intention  to  go 
abroad  is  clear  the  Court  will  not  measure  the  time.    If 
•the  application  had  been  delayed  and  the  defendant  had 
prepared  for  the  voyage,  the  Court  would  have  refused  the 
writ  on  that  ground  alone  (a).    The  cases  of  jitkinson  v. 
Z^eonard{b)  and  Stewart  v.  Graham  (c)  have  established, 
that  for  the  purpose  of  obtaining  and  sustaining  this  writ 
it  is  not  necessary  to  swear  that  the  party  is  about  to  leave 
thelimgdom  with  a  view  to  avoid  payment  of  the  debt, 
bat  that  it  is  sufficient  to  prove  that  the  party  is  about  to 


1893. 


(m)  Dick  V,  Swioton,   I  Yes.  & 
Bea,371. 


(»)  3JB.  C.  C.818. 
(c)  19  Yes.  318. 
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18^3.         lea^the  kingdom,  and  that  the  debt  will  be  endangered 


v. 
Wood. 


The  Lord  Chancbixor. 


Upoo  the  de-  I  remember  an  instance  of  the  writ  being  issued  m  an 

feDdanfs  stating  early  stage  of  a  cause  upon  the  defendant's  stating  that  if 
tiffs  obtai^  «!**""  *®  phdntiffB  obtained  a  decree  he  would  leave  the  king- 
decree  he  would  donu 
leaye  the  kin^ 

dom.  the  writ  p^^  ^j^^  plaintiflb. 

was  issued  ui  an  '^ 

early  stage  of 

the  cause.  It  does  not  follow  that  because  the  defendant  is  opulent 

the  debt  will  not  be  endangered  by  his  absence.  The  mo- 
ment the  equitable  debtor  is  about  to  quit  the  country 
without  paying  the  debt,  the  Court  ndses  an  implicatkm 
that  by  his  going  out  of  the  jurisdiction  the  debt  will  be 
in  danger  of  being  lost. 

Mr.  fTake/teU,  for  the  sheriff. 

Mr.  fPetherell  in  reply  contended,  that  there  was  no 
sufficient  equitable  debt  to  be  the  subject  of  a  writ  of  Ne 
exeat  regno,  and  remarked,  that  the  case  of  Raynes  v. 
fFyse  only  suggested  the  question  whether  the  writ  had 
ever  issued  till  it  had  been  shewn  that  the  plaintiff  was 
entitled  to  a  specific  performance,  and  did  not  decide  thai 
.    it  ought  then  to  issue. 

The  Lord  Chakcbllor. 

The  question  before  me  is  whether  this  writ  ought  to 
be  discharged.  If  it  ought  never  to  have  been  granted  it 
ought  now  to  be  discharged.  There  can  be  po  objection 
to  the  writ  being  discharged  if  the  36,000/.  is  brought  into 
Court,  but  if  the  writ  ought  not  to  have  been  granted 
there  is  no  pretence  for  bringing  the  money  into  Court* 
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It  does  not  appear  to  me  that  in  determining  the  present        ^^^^ 

question  I  have  any  thing  to  do  with  the  complaint  made 

as  to  the  conduct  of  the  sheriff.    It  must  be  recollected 

that  he  is  placed  in  circumstances  of  great  difficulty; 

that  it  is  upon  his  own  responsibility  he  is  to  act.    After 

Lord'7Atir/otif'«  decision  that  he  would  put  it  upon  the 

sheriff  to  produce  the  defendant  to  the  Court^the  sheriff  is 

not  to  be  blamed  if  he  takes  care  to  have  the  defendant  to 

produce.    This  case  originally  came  before  The  Master  iqie  Master  of 

of  the  Rollsy  who,  according  to  all  which  is  to  be  found  the  Rolls  hw  ja- 

in  the  books,  has  as  much  jurisdiction  to  direct  the  writ  ^    '  ,  ^"^  .. .  * 
'  ^  ,    •    •    rect  thte  writ  to 

to  issue  as  the  Lord  Chancellor  himself  has,  though  it  is  -^^^^^ 

by  the  Ixn'd  Chancellor  that  the  seal  must  be  put  to  the 

writ,  and  till  that  has  been  done,  according  to  the  order 

of  the  Court,  there  is  nothing  which  can  be  denominated 

a  writ.      If  a  serious  doubt  had  arisen  in  my  mind  I 

should  have  referred  the  case  back  to  the  Master  of  the 

Rolls  before  I  put  the  seal  to  the  writ.    This  writ  till  a 

late  period  of  our  history  was  a  high  prerogative  writ 

which  was  made  aa«  of  for  the  purposes  of  the  State ;  it 

was  a  writ  by  which  the  crown  was  enabled  to  prevent 

any  of  its  subjects  from  leaving  this  country  when  their 

services  were  required  in  it.    The  effects  of  the  writ  are 

as  much  known  to  the  law  at  the  present  moment  as 

they  ever  have  been.    Upon  what  grounds  the  writ  was 

originally  applied  to  civil  purposes,  whether  upon  the 

principle  that  no  better  service  could  be  done  to  the 

State  than  to  compel  the  subjects  to  do  justice  to  each 

other,  it  is  difficult  now  to  determine ;  but,  whatever  the 

principle  may  have  been,  it  is  without  all  question  that 

this  Court,  if  not  bound  ex  debito  justitice,  (and  I  do 

not  say  that  it  is  so  bound)  is  bound  in  the  exercise  of  a 

sound  discretion  to  grant  the  writ,  if  the  case  be  a  case 

in  which  the  writ  ought  to  be  gnmted.    There  are  certain  The  debt  for 

circumstances    attending  the    application  for   the  writ  7^'^**  ^^  ^* 
— !_•  1.1-.     i.         ,.  »^-  «         »,,     iasue»— miislbo 

wnich  admit  of  no  dispute.     In  the  first  place  me  debt  eqaiinble.— 

BUMt  be  equitable ;  In  the  second  place  it  must  be  due;  moit  bo  daoi— 
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1823.         aad  in  the  third  place  it  must  be  a  debt  in  respect'  of 

^^  which  the  Court  can  see  its  way  to  direct  what  sum  shall 

V,  be  marked  upon  the  writ.    To  the  rule  that  the  debt  must 

^®°*         be  equitable  there  is  one  case  of  exception,  the  cafee  of 
and  must  be  ,  i      i. 

such    debt  that  ^^^^^^^  5  ^^^   exception  stands  upon  this  ground,  that 

the  sum  to  be       this  Court  has  jurisdiction  in  matters  of  account  as  well 

marked  upon  the  as  a  court  of  law,  and  that  the  proceedings  at  law  in  such 

wri  can      as-     m^^jg  ^re  attended  with  very  great  difficulties.    This 

certained.  ^   ® 

^      .  Court  has  therefore  said,  though  it  be  a  general  rule  that 

the  rule  that  ^^  ^^^^  ^^^  ^^  equitable,  and  the  affidavit  as  to  the- 
thedebt  must  be  amount  positive,  yet,  in  matters,  of  account,  that  shall  be 
equiuble  in  the    considered  as  an  equitable  debt  which  is  also  a  legal  debt, 

and  it  shall  be  sufficient  for  the  party  to  swear  to  his  be- 
founded^n  Se  ^^  as  to  the  amount  of  the  balance.  I  take  it  that  these 
difficulty  of  pro-  cases  of  specific  performance  must  fall  under  the  same  role, 
ceedingatlawin  When  it  is  considered  what  must  be  the  averments  and 
such  matters.       ^j^^^  ^^^^  ^^  ^^  p^.^^  ^^  j^^^  .^  cannot  be  denied  that 

n  matters  of       there  are  many  cases  of  specific  performance  in  which  the 
account  the  ^  r  r 

party  may  swear  "®^*  could  not  at  law  be  recovered.    I  will  venture  to  say, 

to  his  belief  as    that  if  in  matters  of  account  and  matt^^^  of  specific  per- 

to  the  amount     fonnanco  tho  juriaaictiuu  of  Courts  of  Equity  was  to  be 

e     ance.     degtroyed,  there  would  be  very  many  cases  in  which  no-. 

The  cases  of  the  remedy  at  all  would  be  left.    The  rule  that  the  sum  to  be 

writ  being  issued 

insnit<iforspeci-  i^^^l^cd  on  the  writ  must  be  ascertained  has  been  settled 

fie  perfonnance  in  many  cases.    In  the  case  of  executors  for  instance  it 

are  also  founded  ^.^^  j,g  shewn  to  what  amount  they  have  received  assets, 
on  the  difficulty  .         ,       ,         ,     ^  ,1  ,  - 

of  proceeding  at  ^  ^^"^^  "***  ***®  Court  may  know  for  what  sum  the  wnt 

law.  shall  be  marked.    Such  being  the  case  with  respect  to- 

The  rule  that  the  the  writ  of  Ne  exeat  regno^  the  principles  of  the  Court 
rom  to  be  mark-  require  a  pledge  to  be  given  to  the  fact  that  the  party 
mu^^  asws^"   ^  K^^S  abroad,  and  that  the  debt  will  be ,  endangered  tf 
tained  instanced   ^^  ^o^^*    I  am  not  aware  of  any  case  which  has  deter-' 
in  the  case  of      mined  that  it  must  be  sworn  that  the  party  ia  going' 
executors.  abroad  immediately ;  that  is  a  circumstance  to  be  consi- 

^^  c  *??  *'    dered  in  the  exercise  of  the  sound  discretion  which  the 
cation  for  the 

writ  it  need  not  ^o^rt  applies  to  the  subject;  I  do  not  take  it  that  it 
be  sworn  that      need  be  sworn  that  the  party  is  going  abroad  for   the 
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purpose  of  avoiding  the  payment  of  the  debt;  if  it  can  j[^823. 

be  collected  that  it  is  the  intention  of  the  party  to  go 
abroad  before  the  debt  can  be  got  out  of  his  hands,  it  is 
a  case,  in  which,  in  the  exercise  of  a  sound  discretion,  the 
writ  ought  to  issue.     Goodwin  v.   Clarke  does  not  at  all 
apply  to  this  case ;  that  was  a  case  in  which  all  that  had 
passed  as  to  the  acceptance  of  the  title  rested  entirely 
upon  the  affidavit  of  the  plaintiff  in  the  cause,  and,  to  ren- 
der that  case  in  the  least  degree  applicable  to  the  present, 
it  must  be  shewn  that  every  thing  had  taken  place  there 
before  the  filing  of  the  bill  which  has  taken  place  in  this 
cause  since  the  bill  was  filed;  with  all  deference  to  Lord  The cateot Good- 
Apsley  that  case  cannot  have  been  rightly  decided ;  the  ^^^^y*  hlrdcdd! 
Court  was  bound  to  grant  that  writ  for  the  full  amount  of  ^^ 
the  purchase  money,  or  it  had  no  right  to  grant  it  at  all. 
Whether  the  writ  ought  to  be  granted  merely  upon  the  Whether  the  writ 

footing  of  contract  I  shall  not  say  one  single  word ,  this  ^"5***  ^  ^^  , 
.  °  ^  ,         ,  .^1    X  ^L     granted  merely 

IS  not  a  mere  case  of  contract.     I  need  not  state  that  the  ^    ^  ^j^^  footing 

contract  alone  (if  it  could  ultimately  be  carried  into  exe-  of  contract.  Qh. 
cution)  made  the  estate  the  property  of  the  defendant,  so 
that  he  might  devise  it  or  do  any  thing  with  it  which  the 
equitable  owner  of  the  estate  could  do,  with  this  differ- 
ence only,  that  the  estate  in  his  hands  was  subject  to  a 
lien  for  thjB  purchase  money.  I  do  not  consider  the  dis- 
tinction pointed  out  in  the  case  before  Lord  Thurlow, 
because  this  is  not  a  case  which  falls  within  the  reach  of 
Lord  Thurlow's  objection,  unless  it  falls  within  the  reach 
of  that  part  of  the  objection  which  hints  at  the  purchaser's 
baying  other  property ;  this  is  a  case  in  which  the  title 
bas  been  approved  and  an  order  has  been  made  by  the  where  a  receiver 
Court  consequent  upon  the  approbation  of  the  title ;  that  is  appointed  in  a 

order  adverts  to  the  circumstance  of  a  receiver  having  *"*y®^  specific 

performance^  if 

been  appointed  in  the  progress  of  the  cause  ;  I  take  it  to  ^^  purchaser  is 

be  clear  that  if  the  defendant  is  to  take  the  estate  the  compelled  to 

receiver  must  be  considered  as  his  receiver,  and  the  pos-  ^^^  ^^  ^^^^  *^® 
«^^.         if  xt.  •  I.-  •  *   receiver  is  to  be 

■cssion  of  the  receiver  as  his  possession.  considered  as  his 

Vol.  I.  2  A  receiver. 
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When  I  put  tbe  seal  to  this  writ  it  did  not  escape  nqr 
atteatioa  that  there  was  an  allowance  to  be  made  for  the 
tithes  of  a  small  portion  of  the  estate^  but  I  satisfied  my- 
self that  it  was  impossible  to  say  that  less  than  36,000/. 
could  be  due  as  money  to  be  paid  for  the  property  by  the 
purchaser^  who  was  fixed  with  the  obligation  to  take  it  Iff 
the  title  being  made  good ;  it  did  not  eith^  escape  my 
attention  that  there  was  in  this  case  a  security  in  the 
nature  of  a  lien  upon  the  estate.    It  happened  that  I  knew 
the  estate  to  be  an  estate  rather  for  fdeaaure  than  for  pro- 
fit, but  that  did  not  govern  my  mind  upon  the  question 
whether  I  should  judicifdly  give  more  or  less  ;  I  came  to 
the  determination  that  the  writ  ought  to  be  marked  for  the 
The  vendor's  e-    ^uU  amount  of  the  purchase  money  because,  considering 
quitable  lien  up-  equitable  bail  with  reference  to  legal  bail,  I  thought,  an4 
^^iJJ^^J^^JJ  I  believe  I  am  not  wrong,  tiiat  if  instead  of  tiie  purchas- 
mrnng  the  writ    ^^'^  tendering  a  conveyance  the  vendor  had  tendered  it 
a^inst  a  pur-      and  had  called  upon  the  purchaser  to  pay  the  money  and 

chaser  in  a  suit    ^^  ^^  refuged  to  do  so,  and  the  vendor  had  brought  an 
for  ^>ecinc  per-  ,  , 

formance.  action,  the  purchaser  might  have  been  held  to  bail  at  l^w 

for  the  whole  debt,  and  it  could  not  have  been  .said  that 

the  vendor  should  not  have  bail  for  the  whole  debt  becauae 

he  had  a  lien  in  equity.    I  also  reasoned  the  case  thus ; 

the  vendors  have  got  the  estate,  but  that  is  not  what  they 

wish  to  retain,  and  how  are  they  to  proceed  to  a  sale  of 

the  estate  if  the  defendant  goes  abroad  whilst  there. is  a 

decree  in  this  Court  that  the  estate  is  his  in  equity ;  htrf 

is  that  equitable  titie  to  be  got  out  of  him?    Xt  appe^uaed 

to  me  that  the  difficulty  attending  a  re-sale  was  sucjh^that 

even  if  there  had  been  an  analogy  to  be  derived  fron^ISgfd 

bail  in  favour  of  the  defendant,  it  could  ;iot  liave  a{y[4|e^ 

under  the  difficulties  which  wuuld  have  jire^sented  tjtif^pr 

selves  in  this  Court.    When  I  put  t^  s^  to  \i^y/^l 

was  of  opinion  that  the  debt  was  an  equitable  debt  ift 

which  the  writ  might  issue,  and  I  did  not  forget  to  Qqn^i- 

sider  whether  the  debt  was  due ;  that  the  dc^t  was  4ffP 


CASES  IN  CHANCERY,  347 

appeared  to  me  to  be  the  clear  result  of  the  Fice  Chan-  1823. 

ceilof^s  order,  because  that  order  in  effect  declares,  that 
such  as  the  rights  of  the  parties  are  thereby  declared  to 
be,  such  were  the  rights  of  the  parties  at  the  time  of  the 
bill  bdng  filed.  Whether  the  Court  has  done  right  or 
wrong  in  all  its  doctrines  about  specific  performance  is  a 
question  with  which  a  Judge  in  this  Court  dare  not  deal. 
If  those  doctrines  are  to  be  altered,  they  must  be  altered 
by  the  House  of  Lords. 

Another  question  in  this  case  is  whether  the  afiidavit  is 
Mifficient;  it  does  not  appear  to  be  denied  that  it  was 
sufficient  to  authorise  the  writ  bdng  granted ;  I  do  not 
say  that  it  is  therefore  sufficient  to  sustain  the  writ^  but  I 
am  ready  to  say  I  am  not  convinced  that  any  such  ex- 
planation has  been  given  as  to  call  upon  the  Court  to  say 
that  with  such  explanation  the  writ  ought  to  be  dis- 
diarged.  That  the  defendant  meant  to  go  abroad  if  the 
Mast  LndiaCompany  gave  him  leave  there  can  be  no  doubt, 
and  I  cannot  satisfy  myself  that  in  giving  leave  to  persons 
to  go  abroad  the  East  India  Company  do  not  so  act,  as 
t)iat  the  defendant  might  have  had  an  opportunity  to  go 
before  we  met  again  in  this  Court.  It  is  not  stated  that 
any  arrangement  has  been  made  to  pay  or  any  property 
devoted  to  the  payment  of  this  debt. 

With  respect  to  the  difficulty  as  to  the  sum  to  be  marked 
upon  the  writ,  looking  at  the  proceedings  in  this  cause  I 
should  have  had  no  difficulty,  if  the  motion  made  before 
tl|e  ^ice  Chancellor  had  been  made  before  me,  in  order- 
ipg  the  defendant  to  pay  the  36,000/.  into  Court ;  I  do 
not  therefore  say  that  the  writ  ought  to  have  issued,  but 
I  say  that  all  uncertainty  as  to  the  sum  to  be  marked 
upon  it  is  quite  done  away  with  by  that  circumstance. 
Upon  these  grounds  it  appears  to  me,  that,  taking  the  cir- 
cumstances of  this  case  as  I  find  them  upon  this  record, 

2A2 
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1823.  without  laying  down  any  general  rule^  there  have  not 

been  laid  before  me  sufficient  grounds  for  discharging 
this  writ. 


Rolls.  ATTORNEY-GENERAL  v.  GODDARD. 

Nov.  1 1 . 

Atesuior,  af-    JUTARTHA  PYLEj  by  her  will  dated  the  8th  of 
tcr  giving  a  Icga.  lYt   April,  1783,  bequeathed  as  follows  :  ''  I  give  unto 

^haritable  our-*  *^^  ^®^*  ^^'  Bolton  Simpson  and  the  Rev.  James  Tal- 
pose,  says,  "  As  fnmi,  together  with  the  Vicar  of  Christ-  Church-Twynham, 
money  is  of  more  and  to  their  heirs  and  successors,  1000/.  which  I  have 
th  1  d  I  d  ^^^  ^  India  annuities,  in  trust  for  the  benefit  of  the 
also  give  them  niinister  that  shall  or  may  be  appointed  and  constantly  do 
(the  trustees)        weekly  duty  at  the  chapel  lately  built  for  the  tithing  of 

power  to  make     Hintm:  (that  is  to  say)  if  divine  service  is  performed 

such  purchase  as  i ,     .     ,,         .  i     »        ,      .  ^  .      i  ^  ^ 

they  shall  think    ^^^l^Y  ^^  the  said  chapel  within  the  space  of  two  years 

best  for  perpetu-  from  my  death,  then  my  will  and  desire  is  that  these  my 

ating  the  gift: "  trustees  to  this  part  of  my  will  do  pay  the  interest  arising 

word's  do  not  ^^^^  the  1000/.  India  annuities  yearly  from  the  time  of 

bring  the  legacy  divine  service  being  so  performed,  unto  the  minister  who 

within  the  mortr  shall  be  appointed  and  do  the  duty,  &c.  but  until  such 

°""°  *^|*   .  time  as  service  is  regularly  and  weekly  performed,  the 

gives  a  legacy  in  ^^^^^  arising  by  way  of  interest  on  the  said  sum  of  1000/. 

trust  for  the  mi-  India  annuities  I  ^ve  to  be  distributed  equally  every  half 

nisterofachapel,  yg^.  among  the  clerirymen's  widows  belonirinir  to  the  col- 
but  directs  that,    ,  %  ^  ^.      .      ^,         ^    .       .f    \  ^-        _ 

upon  a  specified    ^®8^  "^^^  Close-gate  m  the  Close  of  the  city  of  New  ^$«- 

contingency,  the  rum  for  the  time  being :  and  if  the  chapel  is  not  actually 
legacy  is  to  go  to  consecrated  and  in  constant  use  for  divine  service  within 

the  trustees  of  a    ^^^     ^^.^  ^^  farthest  after  my  decease,  then  my  will  and 

certain  college;  ^i  *  ^ 

the  interest  is       desire  is  that  the  money  here  given  should  continue  the 

paid  during  many  yeafs  to  the  minister  of  the  chapel :  Held,  that  the  charity  for  the 
chapel  may  be  established  upon  a  bill  and  information  to  which  the  trustees  of  the  col* 
lege  are  not  parties. 
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interest  arising  therefrom  for  ever  unto  the  widows  of  the 
siud  coUege  &c« ;  and  in  such  case  of  the  chupel  not  being 
in  constant  use  for  divine  service  in  three  years  from  my 
deaths  &c.(a) — ^I  would  be  glad  to  have  the  same  gentlemen, 
who  are  trustees  for  the  estate  of  the  said  college^  take  upon 
them  to  be  trustees  for  this  1000/.  India  annuities :  Lastly, 
as  money  is  of  more  uncertain  value  than  land,  I  do  also 
give  them  power  to  make  such  purchase  as  they  shall 
think  best  for  perpetuating  the  pft.'* 


1823. 


Attokhiy- 
Gbrbeal 

V. 
GODDAEO. 


The  testatrix  died  in  1784.  Her  executor  Gale,  up  to 
the  time  of  his  death  in  1800,  paid  the  dividends  of  the 
legacy  to  the  minister  of  Hinton  chapel.  Gafc's  widow 
SQd  executrix  applied  them  in  the  same  way :  but,  after- 
her  death,  Goddard,  her  executor,  refused  to  make  any 
payments  without  the  direction  of  the  Court.  In  conse* 
quence  of  his  refusal,  the  Attorney*  General  and  Thomas 
fTyndham,  the  officiatmg  mmister  of  Hinton  chapel, 
filed  the  present  information  and  bill ;  alleging,  in  addi- 
tion to  the  facts  already  stated,  that,  before  the  expiration 
of  the  term  fixed  by  the  will  of  the  testatrix,  the  chapel 
was  consecrated,  a  minister  appointed  to  it,  and  divine 
service  performed  therein  regularly  every  week,  and  there- 
fore praying  that  the  charitable  bequest  in  trust  for  the 
minister  of  the  chapel  might  be  established,  that  the  divi- 
dends of  the  legacy  might  be  decreed  to  be  paid  to  him, 
and  that  proper  persons  might  be  appointed  to  be  trustees 
of  the  fund  along  with  the  Vicar  of  Christ- Church-Twyn- 
ham. 

Dr.  B.  Simpson  and  Mr.  Talman  had  long  been  dead. 
The  only  defendants  were  the  vicar  of  Christ- Church  and 
Cfoddardj  the  personal  representative  of  the  original  tes- 


(«)  In  this  part  of  the  will,  as 
recited  in  the  brief,  there  occur- 
red some  confused  and  ungram- 
matical  expressions,  amounting 
to  a  direction  to  the  trustees  for 


the  chapel  to  relinquish  the  trust, 
in  the  event  of  the  chapel  not 
being  in  constant  use  within  thsee 
years  from  the  defth  of  the  tes- 
tatrix. 
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ArroRNBY- 
Genbral 

^ODDABS. 
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tatrix ;  both  of  ^om  admitted  by  their  answers,  that  tbey 
believed  that  divine  service  had  been  regularly  performed 
in  Hifiton  chapel  as  alleged  in  the  bill. 

No  evidence  was  i^one  into. 

The  cause  came  on  as  a  short  cause  before  the  long 
vacation ;  when  it  was  ordered  to  stand  over,  in  conse- 
quence of  a  doubt  which  the  Master  of  the  RoUs  ex- 
pressed, whether  the  last  clause  of  the  bequest,  "  Lastly, 
as  money,  &c.''  did  not  bring  the  gift  within  the  mort* 
main  acts. 

Mr.  Moore  appeared  for  the  executor  Ooddard. 

Mr.  ^erivale  arid  Mr.  Pemberton,  for  tfie  otih6r  ^wffiAi, 
supported  the  prayer  of  the  bill  and  inf6rni&t!!6n.  ttti^yliig 
on  the  ca^es  dted  in  R6per  dn  Le^ieb,(a)  ^6y  toA  the 
£stlnction  between  a  Section  to  trustees  to  inVest  ^o<Jey 
!n  land,  Hhd  a  diSclr^tionary  power  given  Hkdm  to  do  so ; 
and  they  argtied,  thW  such  a  discretionary  ]pow^er  did  not 
bring  a  legacy  within  the  Indrtmidn  acti^. 

iThe  Mastbr  of  thb  Rolls, 

Admitting  the  distinction,  said,  that  the  doub^  was, 
whether  the  clause  in  the  will  did  not  amount  to  a  di- 
rection to  the  trustees  to  purchase  land  as  the  more  per- 
manent security,  arid  whether  the  discretion  given  them 
extended  to  anything  further  than  the  selection  of  such 
an  estate  as  would  constitute  an  advantageous  inrest* 
ment  of  the  money.  Upon  the  whole,  however,  consider- 
ing the  leaning  of  the  Court  in  £ivour  of  charities,  he 
was  of  opinion  that  the  present  bequest  ought  to  be  sus- 
tained ;  especially  as  the  clause,  on  which  the  doubt  arose, 
seemed  to  relate  to  an  event  which  had  not  occurred, — 
the  event  of  the  chapel  not  being  in  uSe  for  divilie  ser- 
vice within  three  years  after  the  death  of  the  testatrix. 

(«)  2'R0per  0u  LegMele$j'9S. 
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Another  difficulty  BMggested  by  Mr.  Jfosreon  the  pari 

of  the  executor,  but  not  insisted  upon,  was^ — ^that  the 
necessary  parties  were  not  before  the  Court.  If  the  cha- 
pel was  not  consecrated  and  in  constant  use  for  divine 
service  urithin  three  years  from  the  death  of  the  testatrix^ 
the  l^^acy  was  given  over  to  the  trustees  of  the  college  of 
clergymen's  widows  at  Salisbury.  These  trustees  ought 
to  be  before  the  Courts  in  order  to  assert  any  interest 
which  they  might  have,  and  raise  the  question,  whether 
the  contingency,  which  was  to  ^ve  them  an  interest,  had 
or  had  not  happened.  To  establfadi  the  charity  for  Hinton 
chapel  was  to  declare,  that  the  gift  to  the  college  of 
clergymen's  widows  did  not  take  effect.  How  could  the 
Court  make  such  a  decree,  when  no  person  was  present  to 
sustain  the  rights  of  the  college  ? 

The  only  answer  made  to  this  objection  was, — ^that,  in 
fact,  the  contingency,  on  which  the  gift  to  the  clergymen's 
widows  arose^  had  not  happened;  and  that,  after  the 
payment  of  the  dividends  during  so  many  years  by  Gofe 
and  his  executrix  to  the  minister  of  Hinton  chapel,  with- 
out any  claim  being  advanced  by  the  trustees  of  the  col- 
lege^ it  was  unnecessary  to  bring  them  before  the  Court,  (a) 

The  Master  of  the  Rolls  thought,  that,  under  the  cir- 
ciniMtances  of  the  case,  the  charity  for  Hinton  chapel 


{m)  Tlw  oljectioii  vpis, — not, 
%hatlhe  coatiBgencyt  which  gmve 
^a  interest  to  the  trustees  of  the 
college,  had  happened,  but,  that 
MO  evidence  mm  given  that  it  had 
not  happened,  and  that  the  ques- 
tion  whether  it  had  or  had  not 
Wppeaed,€oald  not  be  determin- 
ed ia  the  ahsence  of  the  trustees. 

Besides,  even  if  the  right  of 
the  minister  of  HUUon  chapel 


was  established,  the  trustees  of 
the  college  had  an  interest  in  as- 
certaining the  precise  date  when 
service  began  to  be  performed 
regularly  in  Hinton  chapel :  for 
the  college  was  entitled  to  the 
dividends  during  any  interval 
that  might  have  elapsed  between 
the  death  of  the  tesUtrix  and  the 
time  when  the  chapel  began  to 
be  Hiivgttlar  use. 


18)3. 

ATTOftmiY- 

GaiTBaAL 

V. 
GODDAKD. 
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Attorney- 

GSNBRAL 

V. 
GODDABD* 


might  be  establifihed  in  the  absence  of  the  trastees  of  the 
college. 

The  decree  was  made  accordingly,  without  any  refer- 
ence to  the  Master  to  inquire  whether  the  chapel  had 
been  consecrated  and  in  regular  use  for  divine  service 
within  the  time  prescribed  by  the  will  of  the  testatrix 
The  only  reference  was,  to  appoint  proper  trustees. 


ROLLI. 

liov.  11. 
The  person 
eDtitled  to  the 
reversion  in  fee 
of  a  house,  ex- 
pectant upon  a 
term  vested  in  a 
lessee  who  has 


VERLANDER  v.  CODD. 


^EORGE  A  INGE  and  William  Ainge,  being  po»- 
vJT    sessed  as  the  executors  of  Ann  ffovell,  of  a  lease- 


hold messuage  for  a  term  which  was  to  expire  at  Mtchael- 
mas  1826,  at  a  reserved  rent  of  36/.  a-year,  demised  it,  by 
indenture  dated  the  10th  November  1818,  at  a  yearly  rent 
demised  the  pre-  ^^  ^^•j  ^  Jacob  Alexander  Fisrlander,  for  a  term  of  seven 
raises  for  a  por-    years  and  three  quarters,  wanting  ten  days,  to  commence 

lion  of  his  term    f^^^  ^j^^  g^  ^j  December  1818.    In  the  same  month  of 

to  a  sub-lessee, 

agrees  by  one       November^  a  treaty  was  commenced  between  Ferlander 

letter  to  grant  and  Philip  Coddy  who,  in  1814,  had  purchased  the  fee- 
that  sub-lessee      gi^pie  ^f  ^he  house,  subject  to  the  term  of  the  AingeSy 

leate  at  a  ceruin  ^^^  ^  "^^  lease  of  the  premises,  and  also  for  a  lease  of 
yearly  rent,  and,  an  adjoining  larger  house.  In  the  course  of  this  negotia- 
in  another  letter,  tion,  Codd,  on  the  28th  of  November  1818,  wrote  the  fd- 
ihrUiVterm,    lowing  letter  to  Fertoncfer : 

irhich  he  thus 
proposes  to 
grant,  is  to  ex- 
pire; this  is  a 
valid  agreement  ^^^^  °^®>  ^^^^  *  l^^ve  closed  therewith.     I  will,  however^ 

within  the  sta-  grant  you  the  extension  of  lease  you  solicit  on  the  small 
tute  of  Frauds, 

and,  under  it,  the  sub-lessee,  has  a  right  to  a  lease  which  shall  commence  from  the 
expiration  of  the  existing  term. 


^'  I  have  received  an  offer  for  the  large  house  on  the 
Terrace  so  much  more  to  my  advantage  than  that  you 
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one,  on  your  entering  into  regular  arrangements  for  pay-       ,  1823. 
ing  me  50/.  a-year  for  the  same. 

"P.  Codd/' 

After  this,  Ferlander  let  the  house,  and  some  money 
was  expended  by  the  new  tenant  in  putting  it  into  repair. 
Towards  the  end  oiJuly  1819,  Ferlander  informed  Codd, 
that  he  should  give  his  solicitor  directions  to  prepare  a 
lease :  in  consequence  of  which  notification  Codd,  on  the 
2d  of  August^  wrote  and  signed  a  letter,  addressed  to 
Ferlander y  containing  the  following  passage  : 

*^  As  I  know  my  own  solicitors  Messrs.  Still j  Strongs 
and  Mackham,  to  be  friendly,  very  reasonable,  and  correct, 
I  shall  feel  more  gratified,  if  they  have  the  drawing  out  of 
the  lease  which  I  am  now  to  grant  to  you  for  such  term 
of  years  as  to  cause  the  expiring  of  it  to  cease,  on  the  day 
on  which  that  does,  which  I  granted  to  Mr.  Culling" 
Aamr 

The  lease  to  Mr.  Cullinghamy  mentioned  h^re,  was  a 
lease  of  the  adjoining  house,  and  would  expire  at  Mid- 
mmrner^  1840. 

In  copipliance  with  GmM's  request,  Ferlander  carried 
the  two  letters  and  his  own  lease  from  the  Ainges,  to 
Messrs.  Still,  Strang,  and  Rackhanij  as  instructions  ior 
preparing  the  new  indenture  of  demise :  and  they,  without 
Jbaving  received  any  further  instructions  from,  or  having 
bad  any  subsequent  conmiunication  with,  their  client,  pre- 
pared a  lease  and  counterpart,  which  purported  to  demise 
the  premises  to  Ferlander  for  a  term  of  fourteen  years 
from  the  24th  of  June  1826,  at  a  yearly  rent  of  50/.    On 
the  9th  of^ August y  they  requested  him  to  meet  Mr.  Codd 
at  their  chambers  on  the  11th,  for  the  purpose  of  having 
the  lease  and  counterpart  executed.    Accordingly,  Fer^ 
lander  went  to  their  chambers  at  the  appointed  time,  and. 
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Id9l         id  their  ptetsmcs^^  «Metited  thift  Counterpart.   Cddd  did  not 
VvntAitiftk      ^^^^^  *  <^d^  when  afterwftf dfi  dMed  upon  to  ereeilte  the 
^*  lease^  teasel  to  do  bo,  on  the  ground,  that  the  only  agree- 

ment^ which  he  had  made,  was,  to  grant  a  lease  ending  at 
MOdmintmir  1840,  aad  yielding  V>  him  a  y^Murly  font  of 

He  bill  xtrM  filM  by  FMmier  agahuft  Codd  for  m  s^ 
eifiK:  f^rfi^Miitiice  6f  ifa6  eoAtmei.  It  pirayed  hi  the  alter- 
nlitive,  ei&er  the  Mendatit  might  eJiecttte  and  doliver  tbe 
lease  prepared  by  Messrs.  StUty  SttMg,  and  Rathktm  /-^ 
or,  if  it  should  appear  to  the  Court,  that  the  true  meaning 
of  the  agrecittieat  was^  that  tbe  idefendant  should  receive  a 
rent  of  5(M*  £ot  the  premiscB  instead  of  the  original  rent  of 
36/.  a^year>  tihen  that  the  s^gneement  might  be  sptc^BucaOf 
performed  aocovding  to  ttat  coMtmctiotu 

The  defofedant  by  hit  sneTwer  ksisted  on  Ae  benefit  of 
the  statute  of  Frauds  $  and  contended,  that,  if  there  was  a 
valid  agreement  in  writing,  the  true  meaning  of  it  was^  that 
the  subsisting  leage  dK>idd  be  surrendered,  ftfid  that  the 
plaintJff  shoGdd  hspe  a  lease  from  Midntmnm  1619  to 
Midsummer  1840  at  a  yearly  rent  of  50/* 

Mr.  Hmn  and  Mr.  Wakefield^  for  the  pUdntiE 

Afe.  SkadmdlmaA  Mn  J^h^  for  the  iefendaat. 

his  not-eMmgii  tiMt  wepMytrndeMtoodttttcoiitriM* 
in  a  particular  iieiM«  ite  ooHlract  ia  tbe  andentaiMltag 
and  agreement  of rbodi  parties;  lami that «gr#eflaedt «itiit 
be  fouid  expreesed  ndtk  miffident  cevtoiaty  In  wittiiig 
signed  by  the  defendant.  The  pltdntiff  relies  on  tfie 
"words  ^'I  will  grant  you  the  extension  of  lease  yw 
Bolicit :''  but  these  are  too  indefinite  to  be  enforced  by  a 
eourt  of  e^pErity.  What  was  the  proposed  extension  ?  ^dial 
lesws  was  it^ 'which  was  thus  to  be  ^tended  ?    What  was 

2 
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"tke  subject  of  tMs  Ka»&  tod  extension  ?     T6  fix  these       ^^ 
^inlb  it  Would  he  ilefcessary  to  bavie  recourse  to  pafole     viKkfikWDisk 
eviddiee.    The  letltet  oif  the  2d  of  August  may  8hte#  hjr         -.  *• 
idefelretlce  When  the  ]^'i^poded  lextensibn  Was  Vd  teHi^: 
but  the  date,  from  whft:h  ft  wii  to  'coDimeilc^,  ^  Kft  alto^ 
gether  uncertain :  so  that  the  agreement  is  defective  in 
"mat  pkiVlcxiha  winch  iA  the  YdoK  eWehtKd  of  till. 

!!Ui  to  ^  tei^  1n^«fit!«b  ik  iSie  'Hmmi^  ^tM^  V;kh 

sH&ixly  He  k  dbiibt.     ^  )s  not  lately,  l3irt  !te  sfa6tiAd 

^a  Idtnself,  wHhoiit  ^riviiig  any  pr^seht  benefit  fMta 

the  t^ai^iaiictidn,  to  gnfift  a  revennoniUrV  leaite  iX  hih  jiro- 

j^^K^,  to  6ike  efifect  dlj^  liia^oe  of '^i^  feUrB. 

The  Master  of  t^Jb  RoiLs. 

Ih  Ndvemb&  ^SlB,  ««en  the  ^MMtfUdh  lA  ^dstfoh 

io&'tilifc,  Feriah^dr  ^Mia  in  ^ddiSfAi  «f  ^  hm^  %t  ^ 

Itehi  6f  lM)/.^-y^nr/uhd^  a  "demiife  ftoih  AeM^Mr.'^^M^^, 

whb,  «b  itlhe  ^rsonal  TCprei^tSCiVes  of  :^t§h  WaOelt,  ^^^ 

thei&iaiies  lesi^ees  of  it  at  a  ye^fy'r^  if!  &^i,  >Bttia  Imd  ^ 

9ttin^t  of  the  ori^nld  teite  stftl  Vft€^  ih  Ul^.    it  4b 

tidt'pretended,  that  any  thing  'Wim  ^dohk  tr  wM^^^Mir 

or  put  an  end  to  either  the  contract  beCWden  kk€xt  ifiifil 

the  reversioner,  or  the  contract  between  them  and  their 

iKTb-ileffs^e  :  >tod;the^fote;the  i^w^ntrai^t  bimietiFer' 

Jdhdgr'B;rA  Cdddmxm  ^avetrem  o»e  <fehttt  umb  to  'be  bon- 

siytSht  With  ^e  'Si^iiict  <hiid  ilid^eiMkiit  k!oMriM  i^- 

iay<ibg  Wi&  th%  Atrt^.    TUdr  faitm«t  'dxdd  «ot  4)6 

'^ftflKcted,  tihleSS  by  dfealiif{^  to  tiliibfa  tb€)r  ii^«»e  ^aMes. 

THere  was  no  («ommUnictttion  with  them  ^i^n  the  Mftr- 

'^^jkX.     As  Corfj  had  purchiised  tfie  ifieveraimi  cniljr  feUr 

^^jfettfs  previously/ tod  in  the  iiit^Fvd  IlieVeitt 

^4ioin  the  Aingesy  he  fhu^  luive  kfkiwn  Aat  the]r  W^^l%  his 

Henitiits— ^that,  dtiriug  'the  ^eontiuutode  oi  tkntk  vetm^  he 

%(to  entitled  to  no  mote  thto  d6if /'a^^lnyru^'atid  that  Ver- 
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1823.  lander  had  no  right  or  power  to  give  up  a  lease  which  was 

not  his.  How^  then,  is  it  possible  to  believe  the  defence 
which  is  set  up— namely,  that  there  was  either  a  mutual 
understanding,  or  a  positive  agreement,  that  the  lease  of 
the  Ainges  should  be  surrendered  ? 

Under  these  circumstances  and  with  a  full  knowledge 
of  the  relative  situation  of  the  AingeSj  of  Flsrlander,  and 
-of  himself,  Codd  writes  the  letters  of  the  28th  of  November 
1818  and  the  2d  of  August  1819.  "I  will  grant  you,'' 
says  he  in  the  former,  ^'the  extension  of  lease  on  the 
small  house  on  your  entering  into  regular  arrangements 
for  paying  me  50/.  a-year  for  the  same.'*  Could  Fer- 
lander  have  solicited,  could  Codd  have  efiectually  granted 
any  thing,  which  was  inconsistent  with  the  contract  sub- 
sisting with  the  Ainges  ?  The  phrase  "  extension  of  lease** 
used  by  a  person  who  knew  the  actual  situation  of  the 
property  and  the  interests  of  the  different  parties  in  it,  is 
quite  firee  from  ambiguity.  It  must  refer  to  the  end  of 
the  term  granted  by  the  subsisting  lease.  The  word 
'^  extension  '*  implies  ex  vi  termini  the  continuance  of  the 
lease  and  negatives  the  destruction  of  it :  it  denotes — not 
that  the  lease  is  to  be  surrendered,  but  that  something  is 
to  be  added  to  it. 

On  the  2d  of  August  1819,  the  second  letter  is  written; 
and  it  is  scarcely  to  be  supposed,  that,  during  the  whole  of 
the  period  that  had  elapsed  from  the  28th  of  the  preceding 
November,  the  parties  had  failed  to  understand  each  other. 
That  letter  fixes  the  termination  of  the  new  lease :  it  is  to 
expire  at  Midsummer  1840.  But  its  commencement,  says 
the  defendant,  is  left  uncertain.  In  no  respect:  for  the 
former  letter  had  stated,  that  the  new  lease  was  to  be  an 
extension  of  the  existing  lease;  and  the  existing  lease 
expired  in  IK26.  The  defendant,  therefore,  had  agreed  to 
grant  to  the  plaintiff  a  lease,  which  should  entitle  him  to 
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the  possession  of  the  house  from  the  expiration  of  the  1823. 

term  vested  in  the  Ainges  until  Midsummer  1826,  at  a      Vbrlihdbr 
yearly  rent  of  50/.  ^  *'• 

^  ^  CODD. 

It  has  been  contended,  that  it  is  extremely  improbable, 
that  Codd  should  have  meant,  without  any  present  benefit, 
to  grant  a  reversionary  lease,  commencing  at  the  end  of 
eight  years.  That  depends  entirely  on  the  notions  which 
he  entertained  with  respect  to  the  likelihood  of  property 
of  thb  description  rising  or  falling  in  the  mean  time.  To 
secure  a  rent  of  50/.  a-year  from  1826  to  1840,  might  be, 
and  might  by  him  be  conceived  to  be,  very  advantageous. 

It  has  been  determined,  that  one  written  paper,  which  is 
signed,  may  refer  to  another  which  is  not  signed,  (a) 
Here  all  the  essential  terms  of  the  contract  are  contained 
in  the  two  letters  signed  by  the  defendant,  expUdned  by 
the  lease  to  which  they  refer.  The  plaintiff  is,  therefore, 
entitled  to  a  decree  for  specific  performance,  with  costs. 


The  decree  was  ^'  that  the  defendant  do  execute  the 
lease  prepared  by  the  defendant's  solicitors,  Messrs.  Stilly 
Strong,  and  Rackhamy  in  the  pleadings  mentioned,  and  do 
pay  unto  the  plaintiff  his  costs  of  this  suit.'' — ^Reg.  Lib. 
1823,  B.  107—108. 

(a)  9  Yes.  jun.  250 ;  1  Scho.  &  Lef.  22.  Tawoey  v.  Crowthefy  3  Bro. 
€.  C.  161,  SIS. 
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^«(y««-  DINES  V.  SCOTT, 

Nov.  IS. 
Whoreasam    TT^Y  the  decree  made  on  the  hearing  of  this  cause, 

to Kblidrrf  ^*^^  ^^^  *^*^  ^^  ^^  ^®*'  ^*  ^^  amongst  other 

one  of  two  eze-  things  ordered,  that  it  should  be  referred  to  the  Master 
caton,  who  paid  to  take  an  account  of  the  personal  estate  of  John  Win" 
it  oTer  to  the  iersgUl  Piercy,  the  testator  in  the  pleadings  named,  come 
it  was  hdd  that  ^  ^^  hands  of  his  executors,  JoAn  Corderoy  deceased, 
the  executor  and  the  defendant  Mary  Scott,  and  it  was  ordered,  that 
•who  first  receiy-  what  upon  taking  the  said  accounts  should  be  found  due 

1  cou    not,    fjpQ^  ^g  gi^j  John  Corderoy  should  be  answered  by  the 
under  the  usual  ^  .         ^ 

decree  for  an  ac-  defendants,  James,  Stanbank,  and  Green,  l&B  executors, 

count,  examine    out  of  his  assets. 
the  other  execu- 
tor as  a  witness 
to  prove  that  the      '^  ^^  progress  of  the  cause  in  the  Master's  office  the 

money  paid  over  defendants  James  Stanbank  and  Green,  having  been 
was  duly  applied  charged  with  moneys  received  by  Corderoy  on  account  of 
the  ffairs  f  the  ^^  estate  of  Piercy,  carried  in  their  discharge,  by  wHch, 
testator,  and  an  amongst  other  payments,  they  claimed  to  be  allowed  se- 
ordcr  obtained     veral  sums  of  money  alleged  to  have  been  advanced  by 

Sis  dSET  ^^^  ^  *^®  defendant  Mary  Scott,  for  the  purpose 
^^'  of  enabling  her  to  discharge  debts  due  from  the  estate  of 
Piercy.  The  plaintiffs  having  objected  to  the  allowance 
of  ;tjt;ie§^  sunis  unless  the  due  application  of  t^em  was 
proved  by  the  production  of  vouchers,  a  motion  w^  made 
before  the  Vice  Chancellor,  on  behalf  of  the  defendants 
James  Stanbank  and  Green,  that  they  might  be  at 
liberty  to  examine  the  defendant  Mary  Scott  upon  in- 
terrogatories before  the  Master,  touching  the  pa3rments 
made  by  her  on  account  of  Piercy* s  estate,  and  the  mo- 
neys received  from  her  co-executor  the  late  John  Corde- 
roy for  the  purpose  of  making  such  payments. 
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Th0  motion  was  supported  by  t^e  affi^yit  of  the  de- 
fepdaat  Oreen,  which,  after  statmg  that  the  deponent 
and  his  co-exeqators  ipreoe  unable  to  produce  the  voucherB 
to  {iroye  the  due  application  of  the  si^ps  mentioned  in 
their  discharge  to  ha?^  b^^  ff^  tjo  the  defendant  Mary 
Seait,  and  that  the  defendant  Marif  Scoit  alleged  that 
those  vouchers  were  delivered  up  to  Cotdtray^  and  after 
Ihrther  stating  that  if  any  such  vouchers  were  so  deli- 
vered up>  tbe  flame  wer^  as  the  deponent  beUeved,  a^ 
th^deatfi  of  Cardttcy  destroyed  by  ib^  defendant  Jame$^ 
ivho  had  burnt  various  papers  which  b^  cp^(^iyed  to  b^ 
fifisless^  went  on  to  state,  that  the  payi^^^t^  in  gue^n 
wec^  taken  from  an  account  reA4e;c;4  to  th^  defendant 
Jfipiy  Scoit  by  Cqrdtrcsf  ^  ^  liffiUine,  (a)   and  that 
Mvy  Scott  would,  as  the  deponent  believed,  if  she  was 
examined,  admit  that  such  accoiMit  was  correct,  and  that 
she  received  and  applied  the  money  as  there  stated,  and 
that  although  twenty  years  had  elapsed  since  the  pay- 
ments mentioned  in  the  discharge  of  the  deponent  and 
bis  co-executors  were  made,  they  had  been  enabled,  in 
.  thos^  instances  where  the  names  of  the  persons  had  been 
.  j^v^n  in  the  before-mentioned  account,  to  shew  that  those 
persons  had  actually  received  the  sums  alleged  to  have 
been  .paid  to  them,  but  that  nothing  appeared  upon  the 
said  accoimt  with  respect  to  the  parties  to  whom  the 
^ums  in  question  were  paid,  and  -the  deponent  and  his 
co-executors  were  unable  to  discover  the  names  of  such 
parties. 

t 

•Upon  tlus  affidavit  The  Fice  Chancellor  made  the  or- 
der,' as  prayed  by  the  notice  of  motion,  saving  all  just 
exceptions. 

A  motion  was  now  made  before  the  ZfOrd  Chancellor^ 
on  the  part  of  the  plaintiffs,  to  discharge  the  order. 

(a)  Bj  the  decree  ia  the  cause  tenant  for  life  of  the  residue  of 
it  ^mp^a^  ;Uf^t  fiary  Scofi  was     the  iestfij^or's  .^Uite. 
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1823^  Mr.  Jffart  ud  Mr.  Barber,  in  support  of  the  motion, 

contended^  that  the  order  sought  to  be  discharged  was 
altogether  new  in  practice,  and  furnished  a  most  dan- 
gerous precedent,  as  it  would  enable  executors  in  all 
similar  cases  to  settle  disputes  between  themselves  at  the 
expense  of  their  testator's  estate. 

Mr.  PembertoHy  against  the  motion^  insisted,  that  the 
sums  in  question  having  been  paid  to  Mrs.  Scoti  for  the 
purpose  of  being  applied  by  her  as  the  agent  of  Corderoy, 
the  Court  would  permit  her  to  be  examined  for  the  pur- 
pose of  proving  the  due  application  of  those  sums,  and 
that  she  might  have  been  examined  as  of  course  before 
the  decree.  He  also  relied  upon  the  circumstances  stated 
in  the  affidavit,  and  particularly  the  length  of  time  which 
had  elapsed  since  the  payments  in  question  were  made. 

The  Lord  Chancellor. 

If  executors  or  accounting  parties  have  been  led  to 
divest  themselves  of  all  accounts,  the  course  of  the  Court 
is,  not  to  permit  one  to  examine  the  other,  but  to  allow 
the  party  charged  to  discharge  himself  upon  his  own  oath. 
Where  an  executor  is  permitted  to  discharge  himself  upon 
his  own  oath  he  cannot  discharge  himself  without  discharg- 
ing his  co-executor,  because,  if  he  proves  the  due  appli- 
cation of  the  money  by  himself,  he  proves  the  due  appli- 
cation of  it  against  all  the  world.  Primd  facie  it  is  much 
more  safe  to  abide  by  the  rule  of  the  Court,  that  a  proper 
case  being  made  out  the  Court  will  allow  an  executor  to 
discharge  himself  upon  his  own  oath,  than  it  is  to  say 
that  the  Court  will  allow  co-executors  to  be  carr3ring  on 
suits  between  themselves. 

AVr.  IS.  The  Lord  Chancellor. 

In  this  case  a  sum  of  money  came  to  the  hands  of  one 
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of  two  executors^  and  it  is  alleged  that  he  pidd  it  over  to  1823. 

the  other  executor.  The  consequence  of  that  allegation 
is  that  both  became  answerable  for  that  sum^  and  then 
the  question  is,  whether  the  one  who  first  received  it, 
being  charged  with  that  sum,  can  examine  the  other, 
who  is  also  chargeable  with  it,  as  a  witness  to  prove  that 
it  was  duly  applied  on  account  of  the  affairs  of  the  tes- 
tator ; — whether  the  examination  of  one  personal  repre- 
sentative is  to  discharge  another  personal  representative, 
where  by  that  examination  the  party  examined  would 
discharge  himself  also.  This  order  cannot  stand.  There 
have  been  many  cases  where,  upon  the  hearing  of  a  cause, 
the  Court  has  declared  that,  in  the  circumstances  under 
which  the  bill  has  been  filed,  it  would  apply  a  different 
rule  of  proof  from  that  which  is  ordinarily  applied,  and  ^ 

I  take  it  also,  that  upon  a  proper  case  laid  before  it,  the  ,      # 

Court  may  do  that  under  other  special  circumstances, 
but  then  there  must  be  a  proper  case  laid  before  the 
Court  and  discussed  in  the  presence  of  all  the  parties  in- 
terested. In  this  case  there  is  nothing  before  me  to  shew 
that  it  is  out  of  the  power  of  Mrs.  Scoti  to  prove  the  due 
application  of  these  sums  by  the  individuals  to  whom 
they  were  paid. 

Order  discharged. 


i  I 
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July  10. 
November  12,  _      ^ 

,4,  ,5.  PARKER  V.  FAIRLIE. 

Upon  a  bill  filed  fTlHIS  case  came  before  the  Court  upon  a  petition  of 

by  incrchanis  in    JL    appeal,  presented  by  the  plaiiitiflFs,  from  the  decision 

^g  on    agains    ^^  ^^  Honor  the  Vice- Chancellor  that  the  second  sche- 
merchants  m 
/fttf/a,  foranac-  ^^^^  ^^  ^  answer  of  the   defendant  Fairlie  was  not 

count  of  the       impertinent.    The  schedule  in  question  consisted  of  about 

dealings  and       y^j^.^.    f^y^^^^    jbe  facts  of  the  case  are  fully  stated  in  the 

transactions  be* 

twccn  them  one  '^^rt  of  the  healing  before  the  Vice- Chancellor,  1  Sim.  & 

of  the  defend-      Stu.  295. 
aots,  residing  in 

SS'tf'  In  a".  ^^^'  ^^^^  ^^  ^^'  Palmer  for  the  appeUants  con- 
legation  in  the  tended,  that  the  documents  contained  in  the  schedule 
bill  that  some  could  never  be  made  use  of  in  evidence,  and  might  have 
cotton  vhich  jjggjj  jj^jg  ^  ^  ^^^  answer  by  simply  referring  to 
had  been  sent         i  ,       .  ^ 

by  the  defend-     ^^^ }  that  it  was  therefore  unnecessary  and  useless  to  set 

ants  to  the  them  forth  at  length  in  the  answer,  and  that  a  statement 

plaintiffs  was  of   which  was  unnecessary  and  useless  must  be  considered 
said  that  he        ^  ^^  impertinent.     Alsager  v.  Johnson,  (a)     Norway  y. 
had  no  personal  Howe,  {b) 
knowledge  of 

tween  the  two  ^'       ^^'  Shadwell  and  Mr.  Grant  for  the  respondents, 
firms,  but  that 

be  had  received  The  cases  which  have  been  decided  do  not  bear  upon 
^*"^-fi  the  present  question;    they  were  determined  upon  the 

which  his  part- '  ground  that  the  length  of  the  statements  upon  the  record 
nert  in  India  was  immoderate  and  oppressive  ;  there  is  no  rule  of  the 
had  caused  to  be  Court  requiring  answers  to  be  framed  in  the  most  concise 
cnced  pers^      iotm ;  a  defendant  is  entitled  to  state  every  circumstance 

there,  froourhich  he  believed  the  cotton  to  be  of  superior  quality,  and  set  forth  the 
affidavits  and  certificates,  in  a  schedule,  in  luec  verba  :  held  that  the  schedule  was  not 
impertinent. 

(«)  4  Ves.  ?n.  (b)  1  Mer.  347. 
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which  verifies  and  gives  weight  to  his  answer,  and  the  18^3. 

documents  contained  in  the  schedule  materially  confirm 
the  statement  made  by  this  defendant. 

The  Lord  Chancellor. 

The  Court  is  bound  to  protect  plaintijBk  from  unne- 
cessary expence,  but,  while  it  exercises  that  providence 
for  the  benefit  of  plaintiffs,  it  must  take  care  that  it  does 
not,  as  an  illiberal  view  of  the  subject  may  do^  prevent 
defendants  from  stating  their  cases  in  such  a  manner  as 
may  be  necessary  for  their  defence.  I  should  be  very 
unwilling  to  press  this  defendant  so  far  as  to  say  that  the 
schedule  in  question  is  to  be  considered  impertinent 
merely  because  the  matters  contained  in  it  would  not  be 
evidence.     It  may  become  necessary  in  the  result  of  this  "^ 

case  that  a  commission  should  go  out  for  the  examination 
of  some  persons  in  //ir/m,  and  I  think  therefore  the  de- 
fendant could  not  have  been  blamed,  if  he  had  said  in  his 
answer  that  he  had  in  his  possession  certain  documents 
which  tended  to  prove  certain  matters,  and  had  referred 
to  a  schedule  containing  a  catalogue  of  those  documents  ; 
but  I  find  it  extremely  difficult  to  say  that  there  are  not 
matters  contained  in  this  schedule  which  have  no  relation 
at  all  to  the  matters  in  question  in  the  suit,  and  I  also 
find  it  difficult  to  say  that  the  matters  contained  in  the 
sehedule  which  have  relation  to  the  matters  in  question 
in  the  suit  are  properly  set  forth. 

The  Lord  Chancellor   said,  that  he  concurred  ia  J^oventber  it. 
opinion  with  the  Vice-Chancellor  and  the  Master  that 
the  defendant  was  justified  in  referring  to  the  affidavits       ^ 
and  certificates  as  forming  the  ground  of  his  belief,  and 
as  aiding  him  in  crediting  and  giving  weight  to  that  be-        « 
lief,  and  observed  that  the  Vice-Chancellor*8  judgment 
introduced  a  question  of  considerable  importance,  whether 
a  atfttcment,  which  ia  not  necessary^  but  still  Is  relevant  if 

2B2 
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1833.  within  the  intent  and  meaning  of  the  Court  impertinent^ 

that  is  to  say,  whether  if  a  man  says  more  than  is  neces- 
sary for  him  to  say  but  not  a  word  more  than  is  relevant, 
so  much  as  is  not  necessary  is  to  be  deemed  impertinent. 
His  Lordship  then  made  the  following  observations.  If 
the  defendant  in  the  body  of  his  answer  had  referred  to 
these  affidavits  and  certificates,  leaving  them  in  the  hands 
of  his  clerk  in  Court  to  be  inspected  by  the  plaintiffs  io 
case  they  should  think  proper  to  inspect  them,  or  leaving 
them  to  be  called  for  by  the  Court  in  case  the  Court 
should  think  proper  to  call  for  them,  it  is  quite  clear  that 
the  answer  would  have  been  sufficient.  The  defendant 
however  has  not  referred  to  the  affidavits  and  certificates 
as  capable  of  being  seen  in  the  hands  of  his  clerk  in 
Court,  or  as  capable  of  being  called  for  by  the  Court,  but 
has  stated  the  affidavits  and  certificates  themselves,  and 
His  Honor  the  Vice -Chancellor  is  of  opinion  that  this  is 
not  useless,  that  the  credit  which  is  due  to  the  answer 
depends  upon  the  circumstances  stated  in  the  affidavits  and 
certificates,  and  that  the  defendant  therefore  has  a  right 
to  make  the  affidavits  and  certificates  themselves,  so  evi- 
dencing the  truth  of  his  answer,  part  of  his  answer ;  I 
apprehend  that  according  to  the  practice  of  the  Court,  if 
the  affidavits  and  certificates  had  been  referred  to  in  pro- 
per terms  they  would  in  truth,  by  virtue  of  that  reference, 
have  been  part  of  the  answer,  and  that  as  part  of  the  an- 
swer the  plaintiffs  might  have  compelled  the  production 
of  them,  and  the  defendant  would  have  had  a  right  to  have 
them  produced.  This  case  therefore  brings  the  question 
fairly  before  the  Court  whether  the  term  impertinent  can 
be  applied  to  that  which  is  relevant  but  which  is  not  ne- 
cessary to  be  set  forth.  There  have  I  believe  been  some 
cases  in  which  the  Court  has  held  it  to  be  impertinent, 
where  accounts  of  personal  estate  have  been  required,  to 
set  forth  all  the  particular  articles  of  which  the  personal 
estate  was  composed,  and  where  accounts  of  receipts  and 
paynient9  hare  been  required,  to  ^t  forth  the  different  items 
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and  the  different  particulars  of  the  sums  which  formed 
the  aggregate  amount  of  the  account  demanded ;  (c)  yet  it 
cannot  be  denied  that  the  answers  in  those  cases  were  in 
a  sense  relevant,  and  it  must  therefore  have  been  the 
non-necessity  of  entering  into  particulars  which  induced 
the  Court  to  determine  that  the  answers  were  impertinent. 
I  think  the  Court  would  have  taken  a  better  course  if  it 
had  said  originally  this  is  not  impertinent  but  because  it 
is  useless  the  defendant  shall  pay  all  the  costs  attending  it. 
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The  Lord  Chancellor  said  he  believed  it  would  be    November  U. 
found  impossible  to   hold  that  the  answer  in  this  case 
was  not  impertinent  without  running  foul  of  some  deci^ 
sions  to  the  contrary*  * 

The  Lord  Chancellor. 

There  is  one  view  of  this  case  which  has  struck  me  as  November  15. 
very  material ;  in  a  court  of  equity  a  plaintiff  reads  as 
much  of  the  answer  of  a  defendant  as  he  thinks  proper ; 
but  suppose  a  case  in  which  a  plaintiff  may  come  into 
equity  and  the  defendant  may  turn  plaintiff  at  law,  or  in 
which  a  plaintiff  in  equity  may  dismiss  his  own  bill  and 
himself  become  plaintiff  at  law;  if  the  defendant's  an- 
swer is  to  be  made  use  of  at  law  must  not  the  whole  be 
read  ?  Is  it  not  therefore  a  very  material  consideration 
whether,  although  it  was  not  absolutely  necessary  for  the 
defendant  to  set  out  these  affidavits  and  certificates,  and  he 
might  if  he  had  thought  proper  have  referred  to  them,  he 
liad  not  a  right  to  put  them  upon  his  answer  if  he  thought 
fit  to  do  so,  because,  if  the  answer  should  be  made  use  of 
against  him  in  a  court  of  law,  it  might  be  impossible  for 
him  to  make  use  of  the  affidavits  and  certificates  unless 


(c)  Beaumont  r.  Beaumont y  5  Madd.  Rep.  51.    Norway  t.  Rowe^ 
1  Mer.  847. 
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1 823.  they  were  set  out    This  particular  reason  leads  me  to 

think  that  in  this  case  the  answer  is  not  impertinent. 

The  counsel  for  the  appellants  then  suggested  that  the 
defendant  would  have  been  entitled  to  read  the  documents 
at  law  if  he  had  merely  referred  to  them,  and  again  ad- 
verted to  the  objection  that  the  documents  could  not  bt 
made  use  of  in  evidence ;  but  the  Ltord  Chancellor 
said,  that  the  defendant,  in  order  to  read  the  documents 
at  law,  must  not  only  have  referred  to  them  in  the  answer 
but  must  be  quite  sure  that  they  would  be  safely  kept, 
and  that  if  the  documents  were  in  the  answer  he  appre^ 
hended  that  they  must  be  read  at  law,  subject  to  the  ob- 
servation of  the  Court  as  to  the  weight  which  was  due  to 
them ;  that  the  Vice-Chancellor's  judgment  must  be  af- 
firmed without  prejudice  to  any  question  as  to  costs^  and 
that  the  application  for  costs  could  only  be  made  at  the 
hearing  of  the  cause. 

Appeal  dismissed* 


AT  TBE  ROLLS. 


j^ov.  13,  xi'.  PARKEN  V.  WHITBY. 

WHITBY  V.  PARKEN. 

If,  in  the  course    /^N  the  2d  of   February,    1816,    fThitby    signed    aa 

of  proceedings  \J  agreement  to  sell  all  his  lands  to  Par/cen,  at  a  price 
in  a  suit  for  spe-  *  r 

cific  performance,  there  comes  oat  a  fact,  not  pat  in  issue  in  the  cause  by  either  party, 
"which  affects  the  le|rality  of  Ihe  contract,  or  tends  to  shew  that  the  contract  is  not 
fully  slated  in  the  bill,  the  Court  will  direct  an  inquiry  into  the  fact  so  disclosed. 

SpeciGc  performance  will  not  be  decreed  of  an  agreement  to  sefl  certain  property 
at  a  price  to  be  settled  by  two  persons  who  are  named,  if  the  Court  sees  reason  Uf 
belie?e,  that  the  price,  subsequently  fixed  by  these  persons,  is  considerably  bdow  tha 
real  value  of  the  property. 

A  person,  who  admits  that  he  conceives  himself  bound  in  honour,  though  not  le- 
gally bound,  to  coBtribute  to  th«  expenses  of  a  party  ia  a  sail,  is  a  competent  witaest 
for  that  party. 
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to  be  fixed  by  two  indiflFerent  persons.  Shortly  afterwards,        ^  1823. 
Parken  named  one  Franklin  to  act  in  the  proposed  valua- 
tion on  his  behalf ;  and  JVkitbyy  at  the  recommendation  of 
Parken' s  solicitor^  appointed  OUey  to  be  his  valuer. 

The  agreement  of  the  2d  of  February  not  having  been 
carried  into  execution,  another  agreement  was  signed, 
dated  the  20th  of  February^  1817,  by  which  Whitby  con- 
tracted to  assign  and  convey  to  Parken  all  his  lands,  farm- 
ing stock,  furniture,  china,  books,  &c.  for  such  price  or 
prices  as  the  same  should  be  valued  at  by  OUey  and 
Franklin.  These  gentlemen  on  the  same  day  fixed  the 
price  of  all  the  articles  included  in  the  contract  at 
\jdMl.  lis. 

By  the  original  bill  Parken  prayed  a  specific  perform- 
ance of  the  agreements  of  the  2d  of  February j  1816,  and 
the  20th  of  February,  1817.  Whitby,  by  his  answer, 
and  also  by  a  cross-bill,  insisted,  that  the  valuation  had 
been  made  unfairly,  and  that  the  agreements  hai'ing  beea 
obtained  by  fraud,  ought  to  be  declared  void. 

Mr.  Shadwell  and  Mr.  Roupell  were  for  the  plaintiff  in 
the  original  suit,  and  defendant  in  the  cross-suit : 

Mr.  Sugden  and  Mr.  Roots  were  for  the  defendant  in 
the  original  suit,  and  plaintiff  in  the  cross-suit. 

The  agreement  was  clearly  proved :  and  the  defendant 
endeavoured  to  protect  himself  from  the  performance  of  it 
by  shewing  that  the  transaction  presented  many  features, 
.which,  to  say  the  least,  were  of  a  highly  suspicious  cha- 
racter. The  points  on  which  he  principally  relied,  were 
these  two : 

First,  Parken,  in  his  answer  to  the  cross-bill,  set  forth 
an  account,  which  bis  solicitor,  in  August  ISVJ,  bad  deli- 
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1823.  vered  on  his  behalf  to  Whitby.   It  contained  the  following 

items : 

By  amount  of  valuation  on  purchase  of 
remainder  of  Whitby's  estate  and 
goods  ....        1364  14 

Deduct  for  goods  abstracted  and  retained 
by  Mr.  Whitby  from  the  property 
comprised  in  the  abovementioned  va- 
luation .  .  .  .  79    2 

Burleighj  Parken's  solicitor^  was  examined  in  the 
cross-suit  as  a  witness  for  Parken  :  and,  in  reply  to  the 
last  and  general  interrogatory,  he  stated,  that,  when  he 
was  instructed  to  prepare  the  contract  and  to  comprise  in 
it  all  the  household  furniture,  plate,  linen,  china,  and 
books  of  Whitby,  it  was  verbally  agreed  by  the  parties, 
that  Parken  should  not  take  the  household  furniture,  &c. 
unless  Whitby  should  be  convicted  on  some  informations 
under  the  game  laws,  which  were  then  in  prosecution 
against  him — that  Whitby  was  not  convicted  on  these  in- 
formations— and  that,  for  that  reason,  the  household  fiur- 
niture;  plate,  linen,  china,  and  books  had  been  retained 
by  him. 

From  these  circumstances,  said  the  defendant  in  the 
original  suit,  it  was  evident  that  the  written  agreement 
did  not  express  the  real  contract  between  the  parties,  but 
was  in  fact  intended  to  be  a  fraud  upon  the  game  laws. 
The  written  agreement  not  being  the  true  agreement,  it 
could  not  be  executed  in  toto :  neither  could  it  be  executed 
in  part ;  for  the  valuation  was  a  gross  sum  of  1,364/.  14*., 
whfch  could  not  now  be  apportioned  among  the  different 
items  included  in  the  estimate. 

Secondly,  There  was  strong  evidence,  that  the  price  fixed 
by  Franklin  and  Olley  was  far  below  the  real  value  of  the 
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property.    They  had  estimated  the  land  at  about  29/.  per        J£^ 

acre ;  and  it  was  proved  that  40/.  per  acre  and  upwards 

had  been  oflFered  for  it.     It  was  impossible^  therefore,  to 

avoid  entertaining  strong  doubts  concerning  the  fairness 

of  the  terms  of  the  purchase ;  and  th^  Court,  so  long  as 

it  felt  these  doubts,  could  not  enforce  the  contract. 

To  the  first  of  the  two  objections,  Mr.  Shadwell  and 
Mr.  Roupell  replied,  that  the  Court  could  not  listen  to 
any  allegations  concerning  a  supposed  parole  agreement, 
by  which,  upon  a  certain  event,  JFhitby  was  to  retain 
part  of  the  property  comprehended  in  the  written  con- 
tract :  for  no  such  matter  had  been  put  in  issue  in  the 
cause ;  and,  consequently,  Parken  had  not  had  an  op- 
portunity of  either  explaining  or  disproving  the  circum- 
stances, of  which  his  adversary  now  sought  to  take  ad- 
vantage. 

On  the  subject  of  value,  they  relied  on  the  evidence  of 
their  own  witnesses,  several  of  whom  swore  that  the  price 
fixed  was  as  much  as  the  property  was  fairly  worth :  and 
they  further  contended,  that,  in  a  contract  like  the  pre- 
sent, the  Court  was  bound  by  the  opinion  of  Franklin 
and  Olley.  The  agreement  had  stipulated  expressly  that 
the  price  should  be  fixed  by  these  two  gentlemen ;  it  had 
been  fixed  by  them ;  and  to  look  now  at  any  other  mode 
of  estimating  the  value,  would  be  a  departure  from  the 
contract  in  one  of  its  most  essential  terms.  Milnes  v. 
Gery.  (a) 

The  Master  of  the  Rolls. 

The  contract  between  these  parties  comprised  not  only 
all  iVhitby's  real  property,  but  every  thing  which  he  was 
possessed  of:    and   the  price  of  the  whole   was  to  be 

(c)  UVes.  jun.  400. 
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1?'^^        1,364/,  14*.    That  is  the  agreement  which  I  am  caUed 
upon  to  execute  in  toto :  and,  if  I  grant  the  plainUff  the 
relief  which  he  prays,  I  must  order  the  real  estate  to  be 
conveyed  and  the  personalty  to  be  delivered  to  him,  and 
that  he,  on  his  part,  pay  the  1,364/.  14«,     Such  a  decree^ 
however,  would  be  altogether  wrong :  it  would  give  the 
plaintiff  a  right  to  recover  goods,  to  which  his  own  wit- 
ness,  corroborated  by  his  own  answer,  proves  that  he  has 
no  title ;  and  it  would  render  him  liable  to  pay  7^s 
which,  it  is  admitted  on  all  hands,  he  ought  not  to  pay. 
For  it  appears  from  Parken's  answer,  that,  after  the  va- 
luation by  Franklin  and  OZ/ej/,  the  vendor  retained  the 
furniture,  linen,  china,  &c.,  and,  in  respect  of  them,  the 
purchaser  made  a  deduction  from  the  price.    This  ia  im 
admission  that  the  written  contract  was  in  part  done  aw»y 
with ;  BO  that  it  is  clear  that  the  Court  has  not  the  whde 
of  the  case  before  it.     Then  the  testimony  of  Burleigh  ex- 
plains how  it  happened,  that  many  of  the  articles  com- 
prised in  the  valuation  were  retained  by  the  vendor.  From 
him  I  learn,  that  the  agreement  set  forth  in  the  pleadings 
was  accompanied  by  a  collateral  verbal  agreement,  by 
which,  upon  a  certain  event,  the  written  contract  was  to 
become  inoperative  in  part :  and  this  collateral  agreement 
was  of  such  a  kind  as  to  be  ab  initio  a  fraud  upon  the 
laws;  for  the  object  of  it  was  to  screen  Whitby's  personal 
effects  from  the  consequences  of  a  conviction  under  the 
game  acts  in  a  prosecution  then  pending  against  him.    If 
he  was  convicted,  the  written  contract  was  to  take  effect : 
it  was  not  to  take  effect,  if  he  was  not  convicted. 

The  counsel  for  the  vendor  have  insisted,  that,  upon 
this  ground  alone,  the  bill  ought  to  be  dismissed.  And 
undoubtedly,  if  the  pleadings  had  stated  that  the  contract 
involved,  or  was  accompanied  by,  an  agreement  intended  to 
be  a  fraud  upon  the  game  laws,  the  court  would  not  enter- 
tain a  suit  for  specific  performance.  But  the  circum- 
stances, on  which  the  objection  arises,  are  not  stated  either 
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in  the  cross-bill  or  in  the  answer  to  the  original  bill }  1893. 

BO  that  Parpen  has  had  no  opportunity  of  defending  him- 
self against  them.  The  original  suit,  therefore^  is  not 
now  ripe  for  dismissal. 

On  the  other  hand,  it  has  been  argued,  that  the  court 
cannot  take  any  notice  of  the  existence  or  nature  of  this 
collateral  agreement,  because,  in  the  pleadings,  nothing 
hat  been  put  in  it^sue  concerning  it.  Suppose  a  bill  were 
filed  for  the  specific  performance  of  a  contract  for  the  pur- 
chase of  a  cargo  of  spirits,  and  it  were  to  appear  in  the 
course  of  the  evidence,  that  the  cargo  was  smuggled;  the 
court  would  not  shut  its  eyes  to  a  fact  so  presented  to  it^ 
even  though  neither  party  had  put  the  fiict  in  issue.  Here 
it  comes  out  from  Parken  himself,  that  the  contract, 
stated  in  the  bill,  is  not  the  whole  contract ;  and  must  I 
not  know  the  whole  contract,  before  1  am  called  upon  to 
decree  specific  performance?  It  comes  out,  too,  from 
Parken' 8  own  witness,  that  the  written  contract  was  ac- 
companied by  another  agreement  apparently  of  an  illegal 
nature  :  must  not  this  point  also  be  cleared  up,  before  the 
Court  can  deal  finally  with  the  cause  ?  The  proper  course 
would  be,  to  put  these  matters  in  a  train  of  investigation, 
by  directing  an  inquiry,  whether  the  written  contract  was 
accompanied  by  any  and  what  agreement  concerning 
Whitby's  furniture,  plate,  linen,  china,  and  books;  and 
on  what  account  it  was,  that  the  vendor  retained  some  of 
the  articles  included  in  the  contract,  while  the  purchaser 
made  a  deduction  from  the  amount  of  the  valuation. 

V  I  think  that  there  must  likewise  bean  inquiry  with  re- 
spect  to  the  value  of  the  land.  The  evidence  impeaching 
the  valuation  of  Franklin  and  Olley  is  in  its  nature  more 
to  be  depended  upon,  than  the  testimony  of  the  surveyors 
by  whom  that  valuation  has  been  supported.  My  own 
opinion,  upon  the  evidence,  is,  that  the  land  was  worth 
more  than  the  price  which  has  been  fixed :  and  I  certainly 
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caBBOt  accede  .to  the  position,  that,  because  the  parties,  by 
their  contract,  referred  the  ascertaining  of  the  value  to  two 
individuals,  the  Court  is  bound  by  the  judgment  of  those 
individuals,  and  cannot  have  recourse  to  other  means  in  or- 
der to  satisfy  its  own  conscience,  (i)  The  price  was  not  to 
be  fixed  arbitrarily  ;  the  intention  of  the  parties  was,  that 
the  land  should  be  sold  for  its  full  value ;  and  the  reference 
to  the  judgment  of  Franklin  and  Ollej/w^s  merely  the  mode 
of  fixing  that  value.  If  the  Court  were  satisfied,  that  the 
price  set  by  them  on  the  property  did  not  come  near  the 
true  value,  it  would  never  interfere  to  enforce  the  per- 
formance of  the  contract. 


A  witness,  named  Carter,  having  been  examined  for 
Whitby^  Mr.  Shadwell  objected  to  the  reading  of  his  evi- 
dence, because  he  had  admitted  upon  cross-examination, 
that  he  conceived  himself  bound  in  honour,  though  not 
legally  bound,  to  contribute  to  the  expenses  of  the  cross- 
suit,  as  it  was  partly  at  his  recommendation  that  JF'hUbt/'s 
solicitor  had  undertaken  and  continued  to  prosecute  the 
suit. 

Mr.  Sugdeiiy  contra,  cited  the  cases  mentioned  in 
Phillipps's  Treatise  on  the  Law  of  Evidence,  (c) 


The  Master  of  the  Rolls  was  of  opinion,  that,  ac- 
cording to  the  latest  authorities,  the  evidence  was  admis- 
sible. 

(b)  Emery  y,  ffase,  5  Ves.  jun.  846.,  and  8  Vcs.  jun.  617.    HaU 
V.  Warretiy  9  Ves.  jun.  605. 

(c)  Vol.  I.  p.  54,  55.     FiAh  edition. 
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At  the  Rolli. 

GORDON  V.  RUTHERFORD.  A^ot..20. 

JJMES  STUAUT,  by  his  will  dated  the  23rd  of    ■*  testator  gives 
^      •'  a  sura  of  stock  to 

Aprils  1821,  bequeathed  to  his  three   trustees   and  trustees  which 

executors    (of  whom    TVilliam  Forbes  was  one)    various  they  are  to  stand 

sums  of  stock,  upon  trust,  as  to  the  sum  of  33,333/.  &s.  8d.  possessed  of 

3  per  cent,  consolidated  bank  annuities,  to  pay,  out  of  the  ^  ^  ^^^.j  j^^ 

dividends  thereof,  to  his  wife  Elizabeth  Stuart  a  clear  an-  shall  attain  the 

nuity  of  1,000/.  per  annnniy  during  her  life:  and  upon  age  of  twenty- 
further  trust,  that,  immediately  after  her  death,  they  should     ^®  J^"*  *" 

'  '  ^  ^        ^  are  to  transfer 

transfer  to  the  testator's   nephew  JVilliain   Forbes   one  to  hiro  when  they 

moiety  of  the  said  sum  of  33,333/.  &.  8rf.  3  per  cent,  cons.,  in  their  discrc- 

and  for  him  to  receive  500/.  per  annum,  being  the  moiety  **^°  '^*"j,f J  J 

of  the  amount  of  the  dividends  of  the  stock,  he  taking  the  ^jsedirectsthat, 

name  and  using  the  arms  of  Stuart:  and,  upon  further  ifD.  cdies 

trust,  as  to  the  sum  of  16,666/.  13^.  4c/.,  the  remainder  of  without  lawful 

the  sum  of  33,333/.  6s.  8d.  3  per  cent,  cons.,  that  his  said  *^."?  ^^[J'^'V^ 

^  ^  ^  ceiviDg  the  be- 

executors   and   trustees  should  stand   possessed  thereof  quest,  the  stock 
upon   trust   for   his   nephew   Donald  Gordon,   until   he  shall  sink  into 

should  have  attained  his  a^e  of  twenty-five  years.     The  5:®,T^'  "V  , 

°  1  his  the  testator  8 

testator  then  directed  his  executors  and  trustees,  the  sur-  ^^^^^   i^^j  jj^ 
vivors  and  survivor  of  them,  their  executors  and  adminis-  bequeaths  the  re- 
trators,  to  transfer  the  said  sum  of  16,666/.  13*.  4d.  unto  8»<l^e  to  /T.  F. : 
Donald  Gordon  for  his  own  use  and  benefit,  when  and  so  ^^^^^  twenty- 
Boon  as  they  should,  in  their  discretion  think  proper  :  and,  five  years  of  age, 

in  case  Donald  Gordon  should  die  without  lawful  issue  and  has  not  had 

the  stock  trans- 
ferred to  hira,  neither  he  nor  fF.  F.  is  entitled  to  receive  the  accruing  dividends;  but 
these  dividends  must  accumulate,  to  accompany  the  capital  in  its  final  destination. 

A  testator  directs,  that  /T.  F.  shall,  with  a  capital  taken  out  of  his  assets,  continue 
his  the  tcstator*s  business ;  that  he  shall  bind  D.  G.  apprentice  to  himself;  that  he  shall 
take  D.  G,  into  partnership  at  the  end  of  his  apprenticeship  or  so  soon  after  as  he  shall 
think  him  capable ;  and  that  D.  G.  shall  have  one-third  of  the  profits  of  the  bnsiness  s 
D.  G,  is  not  entitled  to  claim  any  share  of  the  profits  which  arc  made  before  he  i| 
admitted  into  partnership. 
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before  receiving  the  bequest,  the  saidsum  of  16,666/.  135. 4rf. 
was  ordered  to  sink  into  the  residue  of  the  estate. 

In  a  subsequent  part  of  the  will,  the  testator,  after  di- 
recting that  hia  trade  should  be  carried  on  by  fFilliam' 
Forbes  with  a  capital  to  be  taken  out  of  his  personal 
estate,  expressed  himself  as  follows  : — '^  I  request  and 
direct,  that  fFilliam  Forbes  shall  take  under  his  car^ 
and  protection  and  educate  and  support  the  said  Donald 
Gordon,  until  he  shall  have  obtained  a  proper  age  to  be 
bound  apprentice,  and  when  he  shall  have  attained  that 
age,  then  I  direct,  that  the  said  fFilliam  Forbes  Rhall 
bind  the  said  Donald  Gordon  apprentice  to  himself;  and 
from  and  after  the  said  apprenticeship  shall  have  expired 
or  so  soon  after  as  the  said  fVilliam  Forbes  shall  in  his 
judgment  think  the  said  Donald  Gordon  fit  and  capable, 
he  the  said  William  Forbes  shall  take  the  said  Donald 
Gorilon  into  the  said  trade  and  business  as  a  co-partner 
therein,  and  that  the  said  Donald  Gordon  shall  have  one- 
third  part  or  share  of  the  profits  of  the  said  business  with 
the  said  fFilliam  Forbes,'*  He  also  gave  to  fFilliam 
Forbes  the  residue  of  his  personal  estate. 

The  testator  died  in  1821,  and  his  wife  survived  him  by 
only  a  few  months.  When  she  died,  Donald  Gordon  was 
about  ten  years  of  age. 

The  stock  was  standing  in  the  names  of  the  trustees ; 
and  the  principal  question  was,  who  was  entitled  to  the 
dividends  of  the  16,666/.  13*.  Ad.  3  per  cent,  cons.,  from 
the  death  of  the  widow  until  there  should  be  a  transfer 
of  the  legacy  to  Donald  Gordon. 

Mr.  fVing/ieldy  for  Donald  Gordon. 

The  testator  has  separated  this  sum  of  16,666/.  13*.  4d. 
stock  from  the  general  mass  of  his  estate^  and  has  given 
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it  to  trustees  who  are  to  stand  possessed  of  it  expressly  IS^S* 

upon  trust  for  Donald  Gordon^  until  he  shall  have  attained  {^noon 
a  particular  age.  In  the  mean  time^  the  stock  is  held/and 
consequently^  the  dividends  are  received,  in  trust  for  him. 
To  decide  that  any  other  person  is  entitled  or  that  Donald 
Oordon  is  not  entitled  to  the  accrued  and  accruing  divi- 
dends of  the  stock  would  be  to  declare  that  the  trustees 
are  not  now  trustees  for  Donald  Gordon. 

Mr.  Shadwell  and  Mr.  Barber^  for  TFilUam  Forbes. 

The  will  directs,  that,  if  Donald  Gordon  shall  die  with- 
out issue  before  receiving  the  legacy,  the  16,686/.  13*.  Ad. 
is  to  sink  into  the  residue ;  and  that  residue  is  given  to 
fFilUam  Forbes,  Thus  there  is  an  express  gift  of  the 
legacy  over  upon  the  happening  of  one  contingency.  Now 
the  authorities  decide,  that,  where  a  legacy  payable  at  a 
future  time  is  given  over  in  case  a  particular  event  hap- 
pens before  it  becomes  payable,  the  time  of  vesting  is  at- 
tached to  the  time  prescribed  for  payment.  Palmer  v. 
Mason ;{a)  Herlev.Greenbank;{h)  Mackellv.JVinter.{c) 
Hence  it  follows,  that  Donald  Gordon  has  not  a  vested 
interest  in  the  legacy;  and,  consequently,  he  cannot  now  be 
entitled  to  the  dividends  of  the  stock.  Under  these  cir- 
cumstances, the  dividends  which  shall  accrue  in  the  in- 
terval between  the  death  of  the  widow  and  the  vesting  of 
the  legacy,  must  sink  into  the  residue,  and  go  as  part  of 
the  residue  to  the  residuary  legatee.  The  trust  for  Donald 
Gordon  is  of  the  corpus  of  the  stock  only. 

The  Master  op  the  Rolls. 

The  question  upon  this  will  presents  three  different  as- 
pects. First,  are  the  dividends  of  this  sum  of  stock  to  go 
immediately  to  the  infant  during  his  minority,  and  before 
any  trMMfer  is  made  to  him  ?  or  secondly,  do  they  belong 

<€)  1  Atk.  M)5.  <b)  8  Atk.  716.  {<^  %  T#B.  Jua.  iS6. 
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in  die  meantime  to  the  residuary  legatee  ?  or  thirdly,  docB 
the  right  to  them  remain  in  suspense,  until  the  event  shall 
have  shewn  whether  the  legacy  is  to  go  over  from  Donald 
Oordon  or  not  ? 


This  testator  has  given  a  sum  of  stock  to  trustees,  who 
are  also  his  executors,  and  has  directed  them  to  hold  it  in 
trust  for  Donald  Gordon,  until  he  shall  have  attained  his 
age  of  twenty-five  years.  Thus  far  there  are  words  of  ex- 
press gift  to  the  trustees  only.  He  next  adds,  that  they 
are  to  transfer  the  stock  to  Donald  Gordon,  when  and  so 
soon  as  they  shall  in  their  discretion  think  proper.  So  that 
there  are  no  direct  words  of  gift  to  Donald  Gordon,  except 
through  the  medium  of  the  discretionary  transfer  by  the 
trustees,  and  there  is  no  fixed  time  at  which  that  transfer 
is  to  be  made.  If  he  should  die  without  issue,  before  the 
stock  is  transferred  to  him,  the  bequest  is  to  sink  into  the 
residue,  and,  as  part  of  that  residue,  will  go  over  to  Wil^ 
Ham  Forbes.  The  vesting  of  the  legacy,  therefore,  must 
in  the  mean  time,  be  suspended.  For  these  reasons,  it 
seems  to  me  impossible  to  hold,  that  Donald  Gordon  can 
have  any  present  right  to  the  dividends. 


At  the  same  time^  this  much  is  clear, — ^that,  until 
Donald  Gordon  attains  twenty-five  years  of  age,  the  trus- 
tees are  to  hold  the  stock  in  trust  for  him.-  Then,  how 
can  it  be  the  true  construction  of  the  will,  that  the  divi- 
dends are  in  the  mean  time  to  belong  to  fPtlliam  Forbes  ? 
Surely,  if  the  residuary  legatee  were  now  entitled  to 
those  dividends,  the  present  trust  would  be  for  that  resi- 
duary legatee,  and  not  for  Donald  Gordon.  It  has  been 
said,  indeed,  that  the  trust  is  of  the  corpus  of  the  stock 
only,  and  not  of  the  dividends :  but  the  testator  had  no 
intention  to  separate  the  dividends  from  the  corpus  ;  he 
meant  generally  that  the  right  to  the  capital  should  draw 
to  it  also  the  right  to  the  interest.  The  will  contains  no 
intimation  that  William  Forbes  is  to  have  the  interme- 
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diate  dividends :  on  the  contrary,  it  states  in  express 
terms  what  interest  the  residuary  legatee  is  to  have  in  this 
sum  of  stock ;  and  that  is  an  interest  which  is  to  arise 
only  in  one  event — ^the  event  of  Doiiald  Gordon's  death 
without  issue  before  the  stock  has  been  transferred  into 
his  possession. 

The  due  construction  of  the  will  is  this  : — During  the 
period  which  shall  elapse  until  the  trustees  think  fit  to 
exercise  the  discretion  reposed  in  them,  the  dividends  and 
interest  are  not  disposed  of,  and  are  reserved  to  await  the 
final  disposition  of  tlie  capital :  but  if  at  any  time  the 
trustees  transfer  the  stock  to  Donald  Gordon,  from  that 
moment  the  original  trust,  which  attached  upon  it  at  the 
testator's  death,  takes  effect  in  his  favour  3  and,  having  the 
principal  transferred  to  him,  he  becomes  entitled  also  to 
the  accumulated  dividends. 


William  Forbes,  in  pursuance  of  the  directions  con- 
tained in  the  will,  carried  on  the  trade  after  the  testator's 
death  :  and  the  bill  insisted,  that  he  was  a  trustee  of  a 
third  part  of  the  profits  for  Donald  Gordon, 

The  Master  of  thk  Rolls  was  clearly  of  opinion, 
that  Donald  Gordon's  right  to  participate  in  the  profits 
of  the  trade  which  was  to  be  continued  with  a  capital 
taken  from  the  testator's  estate,  commenced  only  from  the 
time  when  he  should  be  admitted  into  the  partnership* 
TFilliam  Forbes  was  to  educate  and  support  him,  and  was 
afterwards  to  bind  him  apprentice  to  himself:  was  it 
likely  that  the  testator  should  have  required  William 
Forbes  to  support  his  own  partner,  or  that  he  should  have 
intended  Donald  Gordon  to  be  at  once  partner  and  ap- 
prentice in  the  same  mercantile  concern?  Until  the 
young  man's  apprenticeship  should  have  expired,  the  bu- 
siness was  to  be  carried  on  by  Forbes,  that  is,  by  Forbes 
solely  and  for  his  own  profit. 

Vol.  I.  2  C 
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FARQUHARSON  v.  SETON. 


Not.  24.  FTIHE  defendant  Seton  put  in  his  answer  to  the  plain- 
Where  a  cause  -■-  tiff's  further  amended  bill  in  the  vacation  after 
ifas  not  proceed-  Michaelmas  Term  1822,  and,  the  plaintiff  not  having  pro- 

,      ^  ^      ceeded,  obtained  the  common  order  to  dismiss  the  bill  for 

clear  terms  after  ' 

answer,  the  want  of  prosecution  in  the  vacation  after  Trinity  Term 
common  order  1823.     A  motion  was  now  made  to  discharge  the  order 
to  dismiss  the  ^j^j^  ^^g^g  fo^.  irregularity. 
bill  for  want  of 
prosecution,  ob- 
tained by  the  Mr.  Agar,  in  support  of  the  motion,  contended,  that 

defendant  in  the  tjjg  order  was  irregular,  insisting  upon  the  plaintiff  having 

M^.  .u-  J  .  l>ccn  entitled  to  three  clear  terms,  and  the  vacation  after 

the  third  term,  ^      ' 

was  held  to  be      ^^  ^^^^  term,   to   proceed  with    the  cause.     He    cited 
regular.  Mangleman  v.  Prosser^  (a)  and  Findlay  v.  TFood.  (i) 

Mr.  Palmer  against  the  motion. 

The  Lord  Chancellor,  having  consulted  the  R^strar, 
said  that  he  was  of  opinion  that  the  plaintiff  was  not  en- 
titled to  the  vacation ;  but,  it  being  stated  that  a  mis- 
understanding had  prevailed  as  to  the  practice,  His  Lord- 
ship discharged  the  order,  the  plaintiff  paying  the  costs. 

(a)  3  B.  C.  C.  191.  {h)  I  y.  &  B.  499. 
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Between  CHARLES  SHEPHERD  and  THOMAS  AD- 
LINGTON,  on  behalf  of  themselves,  and  all 
other  the  Creditors  of  JAMES  STRANGE, 
JAMES  DASHWOOD,  JOHN  AGNEW,  and 
GEORGE  PEACOCKE,  Plaintiffs  j 

AND 

JOHN  TOWGOOD,JOHN  1NGRAM,JAMES 
STRANGE,  JAMES  DASHWOOD,  GEORGE 
PEACOCKE,  and  EDWARD  HOWELL, 

Defendants. 

Nov.  18,  24. 

IN  1803,  the  banking-house  of  Messrs.  Strange,  Dash-  a  creditor,  T?ho 
wood  J  and  Co.  being  in  embarrassed  circumstances,   makes  out  a 
James  Strange,   James  Dashicoody    John  jignew,   and  ''"'".        ,    . . 
George  Peacocke,  (who  were  the  partners  in  it,)  did,  by  trustees,  is  en- 
deeds  bearing  date  on  the  19th  of  July,  assign  and  convey  titled  to  a  dc- 
all  their  property,    whether  joint    or   several,  to  Totv-  <^J«e  that  they 
good,    Ingram,    and   Burrotves,   their   heirs,    executors,  count  for  what- 
administrators,  and  assigns,  upon  certain  trusts.      These  ever  they  might 
trusts,  in  substance,  were,  that  the  property  should  be  ™»g'^*  have  re- 
gotten  in  and  sold  ;  that,  out  of  the  produce  of  the  sepa-  ^^.^  wilful  de- 
rate estate  of   each  partner,  his    separate  debts    should  fault orneglect; 
be  paid  rateably,  and  the  surplus  of  it  (if  any)    carried  though,ina prior 

over  to    the    partnership  funds  — that    the   partnership  ^^*' *^***'"*^^^^^y 

^  ^     .  '^  .   .  another  creditor 

funds   should   be   applied   in  payment  of  the  jomt  ere-  and  conducted 
ditors  rateably — that  the  surplus  (if  any)  of  the  share  of  T?ithout  coUu- 
each  partner  in  the  joint  funds  should  go  in  discharge  of  ^'®°'  *  comraoa 
-such  of  that  partner's  separate  debts  as  had  notbeen  previ-  j^j.^.Q„nt  1,^5 
ously  satisfied  out  of  his  separate  estate — and  that  the  been  previously 
ultimate  surplus  should  be  paid  to  the  four  partners  in  made  against 
such  proportions  as  might  be  according  to  their  several 
rights.    The  first  dividend  was  to  be  made,  whenever  the 
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trustees  should  have  money  enough  to  pay  four  shillmgs 
in  the  pound  upon  the  debts ;  and  further  payments  were 
to  follow  from  time  to  time,  as  often  as  funds  should  be 
realized  suflBcient  to  yield  one  shilihig  in  the  pound.  The 
trustees  were  likewise  invested  with  various  powers,  one 
of  which  was,  *^  to  settle  and  agree  with  any  of  the  credi- 
tors, whose  respective  debts  together  do  not  amount  to 
more  than  3,000/.,  and  to  make  them  such  payment  or 
compensation  for  the  same  by  way  of  composition  as  they 
may  respectively  agree  to  accept."  On  the  other  hand, 
the  creditors,  who  were  parties  to  the  deed,  agreed  not  to 
institute  any  suit  or  action  (except  under  the  deed  of 
trust)  for  the  recovery  of  their  debts ;  and  they  granted 
to  the  four  partners  a  license,  which  was  to  be  in  force 
until  the  trustees  should  declare  it  to  have  ceased,  to  go 
about  their  affairs  without  impediment  to  their  persons  or 
subsequently  acquired  property. 


Towgood  and  Ingram^  but  principally  the  former,  acted 
in  the  execution  of  the  trust.  In  May  1805,  a  dividend 
of  two  shillings  and  sixpence  in  the  pound  wEs  paid. 


At  the  time  of  the  creation  of  the  trust,  Strange^ 
Dashwood^  j^gnetu,  and  Peacocke  were  indebted  to  Lord 
Viscount  Anson^  both  in  a  considerable  sum  secured  by 
their  joint  and  several  bond,  and  also  on  a  balance  due 
upon  his  banking  account.  In  June  1805,  his  Lordship 
filed  a  bill,  on  behalf  of  himself  and  all  the  other  creditors, 
against  the  trustees  and  other  necessary  parties,  praying 
that  an  account  might  be  taken  of  Strangers  separate  es- 
tate and  separate  debts — that  the  sum  due  to  him,  Lord 
Anson,  on  the  joint  and  several  bond  might  be  discharged 
out  of  that  separate  estate — that  an  account  might  like- 
wise be  taken  of  the  trust  property  which  had  come  into 
the  hands  of  the  trustees,  and  of  their  payments  in  res- 
pect thereof — and  that  the  deed  of  trust  might  be  carried 
into  execution  under  the  direction  of  the  court* 
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In  1811,  the  trustees  compromised  this  suit  by  paying 
Lord  Anson  his  bond  debt  and  500/.  for  his  costs. 

On  the  9th  of  Fehmary  1819,  another  suit  on  behalf  of 
creditors  was  instituted  by  the  personal  representatives  of 
Ix>rd  Anson^  along  with  some  other  members  of  the  same 
&mily,  who  had  claims  upon  the  trust  property.  The  bill 
mentioned  the  former  suit,  and  the  termination  of  it  by  a 
compromise,  but  did  not  make  that  transaction  a  ground 
of  charging  the  tnistees  with  negligence  or  misconduct ; 
and  it  prayed,  among  other  tilings,  that  an  account  might 
be  taken  of  all  the  joint  and  separate  estates  of  Strange^ 
jDashwood,  AgneWy  and  Peacocke,  which  had  been  pos- 
sessed or  received  by  Towgood  and  Ingram,  or,  without 
their  wilful  neglect  or  default,  might  have  been  received 
by  them.  In  that  suit,  John  Stevenson  Salt  was,  in 
December  1819,  appointed  receiver ;  and,  on  the  18th  of 
May  1822,  a  decree  was  made.  By  that  decree  it  was  de- 
clared, that  the  deeds  of  the  19th  of  July  1803  ought  to 
be  established,  and  the  trusts  thereof  carried  into  execu- 
tion ;  and  it  was  ordered,  that  the  Master  should  take  an 
account  of  the  joint  and  separate  estates  of  Strange,  Dash- 
woody  Peacockey  VL\\i}LAgneWy  which  had  been  possessed  and 
received  by  Towgood  and  Ingram^  or  either  of  them,  or 
by  any  person  or  persons  by  their  or  either  of  their  order, 
or  for  their  or  either  of  tlieir  use,  and  how  they  had  ap- 
plied and  disposed  of  the  same — that  he  should  appoint 
new  trustees  in  the  room  of  Burrows  aiid  Ingram — and 
that  he  should  take  the  usual  accounts  of  the  joint  and 
separate  debts  due  from  the  co-partnership,  and  from  the 
individual  partners,  and  of  the  payments  which  had  been 
made  in  respect  of  any  of  those  debts. 

In  the  mean  time,  the  mode,  in  which  a  portion  of  Mr. 
Dashwood's  separate  estate  had  been  dealt  with,  gave  rise 
to  another  suit.  Upon  the  marriage  of  that  gentleman  with 
jSarah  Moseley  in  January  1786,  2,000/.  four  per  cent. 
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bank  annuities^  and  a  sum  of  16,000/.  were  transferred 
and  paid  to  Mrs.  Betty  Purchase;  and  it  was  by  the  mar- 
riage settlement  declared,  that  Mrs.  Purchase  should  stand 
possessed  of  those  two  sums,  upon  trust  to  receive  the 
annual  interest  and  dividends  thereof,  and  to  pay  the  same 
to  James  Dashwood  during  his  life,  for  his  sole  behoof 
and  advantage.     The  annual  income  of  this  fund  was  re- 
ceived by  Mrs.  Purchase  during  the  whole  of  her  life; 
and,  after  her  death,  which  happened  in  1814,  it  was  re- 
ceived by  her  executors,  Burley  and  TFalcot ;  but  neither 
Mrs.  Purchase  nor  her  executors  had  accounted  to  the 
trustees  of  Strange^  Dashwood,  and  Co.  for  the  dividends 
and  interest  which  accrued  subsequently  to  the  execution 
of  the  indentures  of  the  19th  of  July  1803.     Under  these 
circumstances,  the  receiver,  in  1820,  filed  a  biU  in  his  own 
name,  and  in  the  names  of  the  trustees,  and   of  Strangey 
Peojcockey  and  the  assignees  of  Agnew,  against  Dashwood 
and  his  wife^  and  Burley ,  the  surviving  executor  of  Mrs. 
Purchase,  in  order  to  compel  payment  of  those  dividends* 
That  suit  was  still  pending. 


I 


The  present  bill  was  filed  in  November  1821,  by  two 
joint  creditors  of  Strange,  Dashwood,  and  Co.,  on  behalf 
of  themselves  and  all  the  other  creditors  of  Strange, 
Dashwood,  Peacocke,  and  Agnew.  It  accused  the  trus- 
tees of  gross  negligence,  and  breach  of  trust ;  specifying, 
as  particular  instances  of  misconduct,  their  compronuse 
of  Lord  Anson's  suit,  and  their  omission,  during  a  period 
of  nineteen  years,  to  compel  payment  of  the  yearly  in- 
come of  the  fund  which  was  vested  in  Mrs.  Purchase. 
It  insisted,  that  they  ought  to  be  personally  answerable  for 
the  loss  which  the  estate  had  sustained  by  their  failure  to 
perform  their  duty  :  and,  in  addition  to  the  usual  accounts, 
including  an  account  of  all  that  Towgood  and  Ingram, 
without  wilful  default  or  neglect  might  have  possessed  or 
received,  it  prayed  specifically,  that  they  might  be  charged 
with  the  whole  annual  dividends  oi  the  trust  Ainds  fe- 
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ceived  after  the  19th  of  July  1803  by  Mrs.  Purchase  or 
her  personal  representatives,  or  with  so  much  of  those 
dividends  as  they,  without  their  wilful  default  or  neglect, 
might  have  received. 

The  defendant^  Towgood,  by  his  answer  contended,  that 
this  bill  was  altogether  unnecessary  and  vexatious,  and 
that  every  purpose,  which  was  sought  by  it,  might  be  fully 
accomplished  under  the  decree  made  in  Sir  George  Anson's 
suit. 

The  plaintiflFs  did  not  enter  into  any  evidence,  but  relied 
on  the  admissions  in  Towgood's  answer,  relative  to  the 
compromise  with  Lord  Anson,  and  the  transaction  with 
Mrs.  Purchase. 

Upon  the  first  of  these  points,  the  following  were 
the  principal  admissions : — *^  that  the  trustees  did,  with 
a  view  of  putting  an  end  to  an  expensive  suit,  which 
had  been  commenced  against  them  by  Viscount  An- 
son, to  enforce  payment  out  of  the  separate  estate 
of  James  Strange,  of  the  amount  due  from  Messrs. 
Strange,  Dashwood,  and  Co.  for  principal  and  interest 
on  their  joint  and  several  bond,  pay  to  Lord  Anson,  out 
of  such  of  the  trust  funds  as  arose  from  the  separate 
estate  of  James  Strange,  the  amount  due  for  principal 
and  interest  on  the  bond,  together  with  the  sum  of  500/. 
in  lieu  of  his  costs  and  expences,  and  also  over  and  above 
the  dividend  of  2s,  6d.  in  the  pound,  which  was  paid  to 
him  out  of  the  trust  funds  belonging  to  the  joint  estate  upon 
the  amount  due  to  him  on  his  banking  account ; — that  such 
payments  out  of  the  separate  estate  of  Strange  were  made 
to  Lord  Anson,  in  pursuance  of  a  proposal  and  agreement 
entered  into  between  this  defendant  and  his  co-trustees 
or  their  solicitor,  and  Lord  Anson  or  his  solicitor  for 
putting  an  end  to  the  suit,  which  proposal  and  agree- 
ment were  made  and  entered  into  under  the  advice  of 
eminent  counsel,  and  with  the  sanction  of  some  of  the 
principal  creditors  of  Messrs.  Strm^e,  Dashwood,  and 
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Co. ; — that  such  agreement  was  highly  advantageous  to  the 
creditors  of  the  said  estate,  and  particularly  to  the  joint 
creditors,  inasmuch  as  the  suit,  if  proceeded  in,  must 
have  put  the  estate  to  very  great  costs  and  expences, 
which  were  saved  by  the  mcciiis  actually  used  3  that  no 
bill  was  made  out  or  produced  shewing  in  what  manner 
the  costs,  in  respect  of  which  the  said  payment  was  made 
by  this  defendant  and  his  co-trustees,  were  incurred; 
but  the  defendant  was  induced  to  believe,  at  that  time, 
and  now  believes,  that  the  costs,  wliich  the  trust  estate 
was  liable  to  pay  in  the  suit,  were  very  considerable,  and 
would,  if  ascertained  in  the  usual  manner,  have  amounted 
to  the  sum  of  500/.: — and,  that  the  suit  was  so  com- 
promised by  this  defendant  and  his  co-trustees  for  the 
purpose  and  with  the  view  of  benefitthig  the  trust  estate.** 

The  following  was  the  account  given  by  TotvgoodCs 
answer  of  the    circumstances   under  which  Mrs.   Betty 
Purchase  and  her  executors  had  been  permitted  to  receive 
the  dividends  and  interest  of  the  two  sums  of  2,000/. 
4  per  cent,  bank  annuities  and    16,000/.,   in  which  Mr. 
Dashwood  had,  by  his  marriage  settlement,  a  life  interest: 
— "  That,  in  the  year  1801,  Betty  Purchase  lent  to  the 
house  of  Dashwood  and  Co.  the  sum  of  0,35//.  155.  Ad. 
3  per  cent,  consolidated  bank  annuities,  and  the  sum  of 
2,000/.  4  per  cent,  bank  annuities,  part  of  the  funds  pur- 
chased with  the  money  settled  on  the  marriage  of  James 
Dashwood  ; — that,  for  securing  the  same,  Strange ,  Dash- 
tvood,   and  Co.  did,    by  an  uidenture,  bearing  date   on 
the  11th   of  March,    1801,   assign  unto  Betty  Purchase 
8,000/.  and  hiterest,  and  the  security  for  the  same,  which 
sum  was  due  to  Strange,  Dashwood,  and  Co.  on  a  mort- 
gage of  certain  hereditaments  in  St.  James's  Street ; — 
that,  after  the  execution  of  the  indejitures  of  the  19th  day 
of  July  1803,  Betty  Purchase  made  proposals   to   this 
defendant,  and  his  co-trustees,  for  the  purchase  by  her  of 
the  life  interest  of  James  Dashwood,  in  the  two  sums  of 
2,000/.  4  per  cent,  bank  annuities,  and  16,000/.,  and  much 
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negotiation  on  the  subject  of  such  proposal  took  place  j 
— that  it  was  proposed  on  the  part  of  Betty  Purchase, 
that  she  should  pay  5,000/.  for  such  life  interest,  and  the 
proposal  was  acceded  to  on  the  part  of  this  defendant  and 
his  co-trustees,  but  no  agreement  was  then  definitively 
concluded; — that  a  further  negociation  afterwards  took 
place,   when   JBet/y   Purchase    proposed    that   this   de- 
fendant and   his  co-truslees  should  accept  the   sum   of 
6,357/.  15^.  4d.  3  per  cent,  bank  annuities,  and  2,003/. 
4  per  cent,  bank  annuities,  secured  to  her  by  the  said 
assignment  of  the  said  sum  of  8,000/.  and  interest,  and 
the  mortgage  for  the  same,  as  part  of  the  purchase  money 
for  Das/nvood's  life  interest ; — that  the  trustees,  having 
been  advised,  that  they  could  not,  under  the  powers  given 
by  the  indentures  of  the  19lh  day  of  July  1803,  sell  a  part 
of  the  separate  estate  of  James  Dashwood^  and  take  in  pay- 
ment for  the  same  a  release  of  a  debt  due  from  the  joint 
estate  of  Messrs.  Strange^  Dashtvood,  and  Co.,  declined 
that  proposal; — that  Betty  Purchase,  to  the  time  of  her 
death,  and  her  executors,  after  her  death,  received  the  divi- 
dends and  interests  of  such  part  of  the  two  sums  of  2,000/. 
4  per  cent,  bank  annuities  and  10,000/.,  as  had  not  been 
advanced  and  lent  by  her  to  Messrs.  Strange,  and  Co. ; 
—that,  after  the  death  of  Betty  Purchase,  some  further 
negotiation  took   place  between  her  executors   and   the 
trustees,  relative  to  James  Dashwood's  life  interest  in  the 
two  sums  in  question,  but  they  were  not  able  to  come  to 
any  satisfactory  arrangement,  and  that,  in   conseciuence 
thereof,  a  suit,  for  the  purpose  of  recovering  the  amount  of 
the  dividends  and  interest  on  the  two  sums  of  2,000/.  4  per 
cent,  bank  annuities  and  16,000/.,  was  commenced  in  1820; 
— that  the  same  was  not  commenced  sooner  in  consequence 
of  the  negotiations,  which,  from  time  to  time,  took  place 
between  the  trustees  and  Betty  Purchase,  in  her  life  time, 
and  her  representatives  after  her  decease,  which  nego- 
ciations,  it  was  hoped,  would  have  led  to  an  amicable 
termination   of  the  matters  in  difference,  without  the 
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18U*         necessity  of  resorting  to  proceedings  either  at  law  or  in 
equity. 


.!*._-  >9 
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Mr.  Shadwell  and  Mr.  Stephen^  for  the  plaintiffs. 

We  have  made  out^  in  two  different  instances^  a  strong 
prima  facie  case  of  misconduct  against  these  two  trustees. 
They  have  been  guilty  of  gross  negligence  in  omitting  to 
get  in  the  trust  property;    and  they  have  expended  pari 
of  it  in  an  improper  compromise  of  a  suit,  which  would 
have  forced  them  to  come  to  an  account.    Under  these 
circumstances,  a  creditor  is  entitled,  not  merely  to  the 
common  decree  for  an  account,  but  to  a  decree  making 
them  responsible  for  all  that  they  might  have  received, 
without  wilful  default  or  neglect.    We  admit  that  suits 
are  not  to  be  multiplied  without  adequate  cause ;  that, 
after  one  creditor  has  filed  a  bill,  and,  much  more,  after  he 
has  obtained  a  decree,  another  creditor  is  not  to  institute 
a  second  suit  for  the  same  object ;  but  we  now  come  for 
relief  which  the  former  suit  has  not  given,  and  could  not 
give.      The  decree  in   Anson  v.  Towgood  is  useful,  so 
far  as  it  goes,  but  it  does  not  go  far  enough ;  and  the 
object  here  sought  is,  to  extend  and  complete  the  inves- 
tigation which  that  decree  has  left  imperfect. 

Mr.  Home  and  Mr.  Daniel,  for  the  trustees. 

The  compromise  of  the  former  suit  is  mentioned  in 
Sir  George  Anson's  bill ;  and,  even  if  it  had  been  omitted, 
all  the  relief,  that  can  be  prayed  with  respect  to  it,  might 
be  had  under  the  existing  decree.  For,  if  the  payments 
made  by  the  trustees  on  that  occasion  were  improper,  the 
allowance  of  them,  in  the  trustees'  account,  may  be  resisted 
in  the  Master's  oflBce,  which  will  necessarily  bring  the 
whole  subject  before  the  view  of  the  Court  or  of  its  officers. 
The  inquiries  too,  which  will  be  prosecuted  under  that 
decree,  will  shew,  what  part  of  that  trust  property  has  been 
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gotten  in,  and  what  part  of  it  is  still  outstanding ;  and^ 
upon  the  report  of  the  Master,  such  further  investigatiim 
or  proceedings  may  be  directed  as  shall  then  appear  to  be 
expedient.  In  that  way  the  transactions  with  JBeity 
Purchase  may  be  sifted ;  if,  indeed,  it  is  proper  to  discuss 
them  in  any  suit,  except  that  which  has  been  instituted 
for  the  express  purpose  of  ascertaining  the  rights  of  the 
trust  fund  against  the  representatives  of  that  lady.  The 
bill,  therefore,  introduces  nothing  which  was  not  pre- 
viously before  the  Court,  or  might  be  brought  before  it, 
in  suits  already  pending ;  it  asks  no  relief  which  might 
not  have  been  had  in  the  prosecution  of  the  decree  al- 
ready pronounced.  The  sole  object  and  effect  of  it  is, 
to  throw  upon  the  trustees  the  oppression,  and  upon  the 
trust  fund  the  costs,  of  two  suits  instead  of  one. 
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The  plaintifib  have  no  evidence,  except  the  statement 
contained  in  the  answer  of  Mr.  Towgood.  He  denies 
that  he  has  been  guilty  of  wilful  default  or  neglect ;  and 
he  swears,  that^  in  the  two  transactions  particularly  alluded 
to  in  the  bill,  every  thing  was  done,  bona  Jide,  for  the 
benefit  of  the  creditors.  What  more  could  be  required 
of  trustees  ?  how,  upon  such  a  state  of  the  evidence,  can 
it  be  assumed,  that  they  have  been  guilty  of  wilful  neglect 
or  default? 

Mr.  SugdeUy  Mr.  Pepys,  Mr.  Treslove,  and  Mr.  Turner, 
for  other  defendants. 


The  Master  op  the  Rolls. 


Nov.  84« 


The  outline  of  the  case  is  extremely  simple.  It  is  a 
bill  filed  by  creditors  on  behalf  of  themselves  and  all 
other  the  creditors  of  certain  persons,  calling  for  an  ac-^ 
count  against  trustees,  to  whom  the  effects  of  the  debtors 
were  long  ago  assigned.  Had  the  account  sought  been 
a  siinple  account  in  the  ordinary  form,  and  had  there  been 
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no  antecedent  suit,  the  decree  would  have  been  quite  of 
course.  The  difficulties,  that  present  themselves,  arise 
from  two  causes.  The  first  is  the  particular  nature  of 
the  account  prayed.  The  plaintiffs  are  not  satisfied  with 
an  account  against  the  trustees  in  the  common  form,  but 
desire  that  there  should  be  an  immediate  inquiry  whether 
the  trustees  have  been  guilty  of  any  wilful  neglect  and 
default.  For  such  a  decree  a  special  case  must  be  made; 
and  it  is  insisted,  on  the  part  of  the  defendants,  that  there 
is  not  a  sufficient  case  made  out  to  entitle  the  plaintiffii  to 
an  account  in  that  form. 


Secondly,  it  is  said  that,— even  if  such  a  case  were  made 
out, — still, — considering  that  this  bill  is  filed  in  November, 
1821,  after  an  antecedent  suit,  which  is  at  this  moment 
depending,  and  has  been  the  subject  of  a  decree  pro- 
nounced in  the  year  1822,  between,  substantially,  the  same 
parties,  and  directed  to  the  same  general  objects, — an  ob- 
jection arises  to  it  on  the  ground  of  the  unnecessary 
multiplication  of  suits,  and  the  consequent  aggravation  of 
expence  to  a  fund  like  the  present,  if  a  latitude  be  given 
to  creditors  successively  to  file  different  bills  for  the 
execution  of  the  same  trust. 

The  subject  of  inquiry  thus  divides  itself  into  two 
questions  : — First,  supposing  that  this  were  the  first  and 
only  suit,  do  the  plaintiffs  bring  forward  a  sufficient  case  to 
entitle  them  to  the  relief  prayed  ? — Secondly,  do  the  pro- 
ceedings in  the  prior  suits  constitute  a  valid  objection  to 
that  relief  ? 


In  order  to  entitle  them  to  the  special  relief  prayed,  the 
plaintiffs  bring  forward  two  transactions ;  the  first  is  the 
compromise  of  the  suit  instituted  by  Lord  Anson  y  the 
second,  the  transaction  relating  to  Mr.  DashwoocCs  life 
interest  in  certain  funds,  which,  it  is  alleged,  the  trustees 
have  not  used  due  diligence  in  recovering,  for  the  benefit  of 
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the  creditors.  What  the  Court  has  to  advert  to  is,  the  facts 
relating  to  these  two  transactions,  as  they  are  detailed  in 
the  answer,  with  all  the  qualifications  therein  contained. 

[Here  the  Alaster  of  the  Rolls  read  the  statements  of  the 
answer  relating  to  the  compromise  of  Lord  Anson* s  suit.] 

Now,  it  will  be  observed,  that  the  trustees  had  not, 
by  the  trust  deed,  any  special  authority  to  compromise 
fiuits.  They  had  authority  to  compromise  the  amount  of 
a  debt,  but  they  had  no  authority  expressly  given  to  them 
to  compromise  any  suit.  In  the  next  place,  as  far  as  we 
can  follow  analogy,  persons  standing  in  a  situation  some- 
what similar  to  that  of  trustees,  I  mean,  assignees  of  a 
Bankrupt's  estate,  arc  expressly  prohibited  from  com- 
promising or  instituting  any  suits,  without  calling  the 
creditors  together  and  having  their  sanction.  It  is  not 
pretended  that  any  such  meeting  was  held  3  it  is  expressly 
admitted,  that  the  compromise  was  without  the  privity 
and  consent  of  the  present  plaintiffs.  The  defendant  says, 
that  it  is  stated  that  the  compromise  was  made  with  the 
privity  of  the  principal  creditors,  under  the  advice  of 
counsel,  and  bona  fide,  with  an  object  to  save  expence. 
But  the  question  is  not,  whether  they  might  not  have  con- 
ducted themselves  substantially  with  a  view  to  benefit  the 
estate,  but  whether  trustees  can  be  permitted  to  act  in 
this  manner,  without  being  subject  to  further  inquiry 
into  their  conduct  ? 

What  was  the  nature  of  the  suit  which  was  thus  com- 
promised ?  It  was  a  suit  by  creditors  calling  only  for  an 
account  from  the  tnistees  ;  and  it  had  been  permitted  to 
go  on  for  five  years  without  any  attempt  to  stop  it.  In 
the  next  place,  the  trust  estate  gained  nothing  by  what  is 
called  a  compromise,  except  that  an  end  was  put  to  the 
suit;  and  that  was  purchased  by  the  payment  to  Lord -^w5on 
of  the  principal  and  interest  of  his  bond,  and  also  of  500/. 
for  costs— ^those  costs  not  being  taxed,  not  being  even  aa- 
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Certdned  by  the  delivery  of  any  bill.  This  payment  ig 
made  at  a  time,  when  all  that  could  have  been  the  result 
of  going  on  with  the  suit  would  have  been  an  inquiry  into 
the  conduct  of  the  trustees,  in  the  execution  of  their  trust. 


Now,  if,  in  general,  there  is  an  obligation  on  trustees, 
before  they  compromise  suits,  to  give  th^  creditors  an  op- 
portunity of  meeting  in  order  to  consider  the  propriety 
of  making  a  compromise,  there  is  a  peculiar  propriety  in 
their  doing  so,  when  the  sole  object  of  the  suit  proposed 
to  be  compromised  is,  to  inquire  into  the  conduct  of  the 
trustees,  and  to  transfer  the  management  of  the  trust  to 
this  Court.  Besides,  what  did  the  trustees  gain  ?  That  suit 
was  not  more  objectionable  than  any  other.  Bene&t  might 
have  resulted,  if  all  had  been  content  to  leave  the  matters 
of  the  trust  to  private  management ;  but  considering 
the  number  of  creditors,  and  the  difficulty  of  keeping 
them  quiet,  there  was  great  probability,  (particularly 
when  500/.  had  been  paid  to  stop  one  suit),  that  another 
suit  would  soon  spring  up.  Accordingly,  in  1819,  other 
members  of  the  same  family  file  another  bill,  thus  in- 
volving the  estate  in  the  expense  of  all  the  stipes  of  a 
Hew  suit.  Under  these  circumstances,  I  feel  that  this  is  a 
transaction  which  ought  to  be  inquired  into. 

The  next  point,  upon  which  the  plaintiffis  rely,  arises 
out  of  the  transaction  relative  to  Dashwood's  life  interest 
in  certain  sums. 


[Here  the  Master  of  the  Rolls  read  from  the  answer 
the  statement  of  these  transactions.] 

Here  not  a  single  step  is  taken,  down  to  1820,  for  the  re- 
covery of  prdperty,  considerable  in  amount;  though  not  only 
was  the  general  obligation  cast  on  the  trustees  of  making 
the  estate  productive  to  the  utmost  onbehalf  of  the  creditors, 
"who,  trusting  to  the  zeal  and  activity  of  the  trustees,  had 
surrendered  all  right  of  recovering  payment  of  their  debts 
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but  they  had  agreed  to  render  accounts  half-yearly  for  the 
inspection  of  the  cesttiis  que  trtistj  which  shewed  that  thiey 
were^  from  time  to  time^  to  make  the  property  available  ibi 
fast  as  they  could.  Is  it  possible  to  state  that  this  is  not 
a  case  of  wilful  neglect  ?  In  the  year  1820,  it  is  said,  a 
suit  was  instituted  to  recover  this  demand.  But,  in  the 
first  place,  that  is  a  suit  by  the  receiver ;  in  the  next  place, 
it  is  not  directed  against  the  trustees  to  make  them  re- 
sponsible for  their  neglect,  but  against  the  representatives 
of  Betty  Purchase^  to  make  them  refund  what  has  been 
improperly  received  by  them  or  their  testatrix. 
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The  difiSculties  are  not  slight,  which  are  thrown  in  the 
way  even  of  that  suit  by  the  neglect  of  the  trustees  to 
assert  their  right  at  an  earlier  period.  But  its  existence 
Keis  not  the  smallest  bearing  on  the  propriety  of  the  pre- 
sent demand.  The  creditors  are  not  to  be  sent  round  to 
Betty  Purchase^  and  to  those  who  were  permitted  to  receive 
what  belonged  to  the  trust  fund.  They  have  a  right  to 
riesort  to  the  trustees  without  the  least  reference  to  Betty 
Purchase,  and  to  make  them  personally  responsible  for 
the  consequences  of  their  neglect.  I  am  therefore  of  opi- 
nion, that,  supposing  this  to  be  the  first  and  only  suit, 
there  is  a  clear  right  in  the  creditors  to  extend  the  relief 
against  the  trustees  in  the  way  proposed  by  the  bill. 


The  second  question  is,  whether  the  existence  of  a 
prior  suit  constitutes  a  bar  or  an  objection  to  the  institu- 
tion of  another  suit  on  the  behalf  of  creditors  praying  ex- 
tended relief.  Substantially,  a  bill  by  one  of  a  set  of  cre- 
ditors, on  behalf  of  themselves  and  all  others,  is  considered 
as  making  all  those  creditors  parties  to  it :  and  the  Court 
will  never  permit  a  second  or  third  suit  to  be  instituted 
for  the  same  object,  with  the  same  parties,  and  directed 
to  the  same  relief.  If  the  relief  in  the  first  suit  can  be 
extended,  if  expense  can  be  saved  by  incorporating  with 
the  suit  any  proceeding  that  will  avoid  the  necessity  of  a 
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second  bill,  there  may  be  a  great  propriety  in  not  per- 
mitting another  suit  to  go  on.    But,  on  the  other  hand,  it 
never  can  be  contended,  nor  is  it  the  law  of  this  Court 
that  a  second  suit  may  not  be  rendered  necessary,  either 
by  collusion  in  the  former  suit,  or  by  the  inattentive  mode 
of  framing  it,    which  may  have  left  out  some  principal 
matters  of  charge  against  the  trustees,  or  by  the  omission, 
from  ignorance  or  negligence,  of  some  impoitant  ground 
of  relief.     In  fact  it  was  so  decided  in  the  present  case  : 
for,  when  a  motion  was  made  to  stop  the  proceedings  in 
this  suit,  if  the  bare  circumstance  of  an  antecedent  depend- 
ing suit  constituted  a  good  bar,  it  would  have  been  stopped 
immediately.   It  was,  however,  permitted  to  proceed  to  a 
hearing ;  in  order  to  see,  whether  the  plaintiffs  would  mak^ 
outau  apologyand  justification  for  it  by  shewing  substan- 
tial novelty.  They  have  done  so;  they  have  correctly  sup- 
plied, in  important  particulars,  that  which  could  not  have 
been  introduced  in  the  former  suit.    That  creates,  on  their 
part,  a  fair  and  just  claim  to  relief  from  a  Court  of  Equity. 
Were  it  otherwise,  there  would  be  a  failure  of  justice.    It 
never  can  be  permitted,  that  the  priority  of  a  suit,  defective 
in  its  nature,  is  to  exclude  another  suit  that  may  intro- 
duce  important  matters,  without  which  complete  justice 
can  not  be  done  to  the  creditors. 


The  question  then  is,  does  the  present  suit  introduce 
such  substantial  novel  matter  as  makes  it  fitting  to  be 
received,  supplementary  to  the  antecedent  suit  ?  And  is  it 
become  absolutely  necessary  ? 


The  proceedings  in  the  suit  of  Sir  George  ^nson, 
appear  to  have  been  conducted  very  properly :  but  that 
suit,  though  it  introduces  the  compromise  of  the  former 
suit,  and  the  payment  of  the  5(X)/.,  does  not  state  them  in 
the  same  way  as  they  are  stated  here,  nor  as  matter  of 
charge  against  the  trustees.  On  the  subject  of  the 
transaction  with  Beity  Purchasey    it  is    totally  silent. 


The  decree  was  as  follows : 

Declare  that  the  plaintiffs^  on  behalf  of  themselves  and 
all  other  the  creditors  of  James  Strange^  James  Dash* 
wood,  John  AgtieWy  and  George  Peacocke,  are  entitled  (in 
addition  and  by  way  of  supplement  to  the  account  which 
has  been  already  directed  by  the  decree,  bearing  date  the 
18th  day  of  May,  1822,  made  in  this  cause,  wherein  Sir 
George  Anson,  and  others,  are  plaintiffs,  and  John  Tow^ 
good,  and  others  are  defendants,)  to  a  further  account  of 
all  the  joint  and  separate  estate  and  effects  of  the  said 
defendants  James  Strange,  James  Dashwood,  George 
Peacocke,  and  Edward  Howell,  or  either  of  them,  which, 
without  the  wilful  neglect  or  default  of  the  said  John 
Towgood  and  Join  Ingram,  or  either  of  them,  might 
have  been  received  or  possessed  by  them  or  either  of 
them;  and  let  it  be  referred  to  Master  Stratford  (to 
whom  the  cause  of  Anson  v.  Totvgood  stands  referred,) 
to  take  this  additional  account  accordingly;  but  the 
Master  is  not  to  take  over  again  or  disturb  any  ac* 
count  which  has  been  already  taken  by  him,  further  or 
otherwise  than  may  be  necessary  to  let  in  any  charges 
of  wilful  neglect  or  default,  which  the  plaintiffs  in  this 
cause  may  be  able  to  substantiate;  and  let  the  Master 

Vol.  I.  2D 
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If,   therefore,    there   was   a   necessity  to  vindicate   the  1823. 

rights  of  the  creditors  on  the  two  subjects  I  have  men- 
tioned, there  was  unquestionably  a  necessity  for  another 
auit.  At  the  same  time  we  must  be  careful  to  guard  againut       Towcooo. 
any  unnecessary  expense. 

This  suit  must  be  supplemental  to  the  former  suit,  and 
incorporated  with  it;  it  must  be  referred  to  the  same 
Master;  the  solicitor  for  these  creditors  must  have  li- 
berty to  attend  the  proceedings  under  the  former  decree  ; 
and  the  general  account  is  not  to  be  gone  into  anew. 


Shepherd 
I'. 
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1823.  inquire  and  state  to  the  Courts  whether  any  and  what  loss^ 

and  to  what  amount^  if  any,  has  resulted  to  the   trust 
estate  of  the  said   James   StrangCy   James    Dashwood^ 
TowGooD.        George  Peacocke^  and  John  Agnew^  from  any  such  wilful 

neglect  or  default,  in  case  any  such  shall  appear  to  have 
been  committed,  and  the  Master  is  to  be  at  liberty  to 
state  any  special  circumstances  respecting  the  same  as 
he  shall  think  fit ;  and,  for  the  better  taking  of  the  ac- 
counts, &c.,  the  parties  are  to  be  examined,  &c. ;  and  let 
the  plaintiffs  in  this  suit  be  at  liberty  to  join  in,  and  attend 
the  said  Master  upon,  the  several  proceedings  before  him, 
under  the  decree  made  in  the  said  cause  of  Anson  against 
Towgcod;  let  due  notice  be  given  of  such  several  pro- 
ceedings to  the  plaintiffs  in  this  suit,  in  like  manner  as  if 
they  had  been  parties  in  such  former  suit ;  and  reserve  the 
consideration  as  to  the  question  of  interest,  and  also  of 
all  further  directions,  and  of  the  costs  of  this  suit,  &c. 


,■  r 
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Bbtwebn  GEOKGE   FRANCIS  TYSON,  Executor  of 
HENRY  ASPINWALL  deceased. 

Plaintiff; 

AND 

ROBERT  ALBION  COX  and  Another, 
Assignees  of  GEORGE  HENRY  BROWN 
a  Bankrupt,  and  SAMUEL  WALKER  and 
Others,  Assignees  of  JOHN  SISSON  a 
Bankrupt,  Defendants. 


Nov,  25. 


y^EORGE  Henry  Brown  and  fFilham  Pnce  having      ^     ^  „     . 
i -w  1  ,  r..,,!,,.       -^.andB.cnter- 

V>f  contracted  to  purchase  a  set  of  freehold  chambers  in  ^^  j^^^,  ^  j^j^j 

Lincoln's  Inn  for  the  sum  of  3,000/.,  Brown,  in  the  month  and  several  bond 
of  April  1803,  borrowed  the  sum  of  1,000/.  of  Messrs.  ^^^  securing  a 
Walpole  Clarke  and  Sisson,  his  bankers,  for  the  purpose  gj^^nced  to  J, 
of  enabling  him  to  complete  the  purchase ;  on  the  25th  of  by  bis  bankers. 

April  1803,  Brown y  and  Henry  Aspinwall  as  his  surety,  ^^^^   ^^®  exe- 
cution   of  the 

bond,  and  before  it  became  due.  A,  paid  money  to  the  bankers,  and  he  continued  to 
draw  upon  them  until  his  banking  account  was  overdrawn.  Some  years  afterwards  an 
account  was  settled  between  A,  and  the  bankers  in  which  the  whole  money  secured  bj 
the  bond  was  treated  as  remaining  due  from  A.  The  bankers  then  took  a  warrant  of 
attorney  from  A,  for  securing  payment  of  the  balance  found  due  upon  the  settlement 
by  instalments  at  distant  periods.  Several  of  the  instalments  were  paid,  but  A,  became 
bankrupt  before  the  whole  debt  was  liquidated.  It  being  proved  that  B,  was  privy  to 
the  settlement  of  accounts  between  A,  and  the  bankers,  and  to  the  arrangement  re- 
specting the  warrant  of  attorney ;  held,  first  that  B,  was  not  discharged  by  the  time 
given  to  ^.,  and  secondly,  that  the  bond  was  not  discharged  by  the  course  of  paymentt 
the  money  paid  by  A.  to  the  bankers  being  applicable  to  the  banking  account,  and  the 
bankers  being  entitled  to  hold  the  bond  and  warrant  of  attorney  as  distinct  securities. 

Upon  the  occasion  of  the  bond  being  executed  the  title  deeds  of  an  estate  pur- 
chased by  A.  were  deposited  with  ^8.  as  an  indemnity  against  his  liability  upon  the 
bond ;  the  legal  interest  in  the  estate  was  likewise  conveyed  to  B.^  and  it  was  agreed 
that  he  should  also  hold  it  as  an  indemnity.  After  the  death  of  B,  his  executor  delivered 
up  the  title  deeds  to  A,^  upon  a  false  representation  by  him  that  the  bond  had  been 
paid  off*.  Held,  that  a  conveyance  of  the  legal  estate  could  not  be  compelled  until 
the  indemnity  was  worked  out,  and  that  the  lien  npon  the  title  deeds  remained. 

2D2 
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1823.  entered  into  a  joint  and  several  bond  to  Messrs.  fFialpok 

and  Co.  for  securing  the  repayment  of  the  1,000/.,  with 
interest  thereon,  on  the  25th  of  April  1804.     Upon  the 
purchase  being  completed,  the  chambers  were  conveyed 
to  Aspinwally  in  trust  for  Brown  and  Price  as  tenants  in 
common  in  fee,  and  the  title  deeds  were  deposited  with 
jispinwally  by  way  of  indemnity  to  him,  as  to  one  moiety 
of  the  chambers,  for  having  joined  in  the  bond ;  Brown 
at  the  same  time  signed  and  delivered  to  Aspimvall  the 
following   agreement;    I   do  hereby  agree    that  Henry 
Aspinwall  and  his  heirs  shall  stand  sefzed  of  my  moiety 
of  the  chambers  in  Lincoln's  Inn,  as  a  security,  to  in- 
demnify him   the  said  Henry  Aspinwall  his  heirs   exe- 
cutors and  administrators,  against  the  payment  of  the 
1,000/.  and  interest  secured  to  Messrs.  TFalpole  and  Co. 
by  the  joint  bond  of  him  the  said  Henry  Aspinwall  and 
myself,  and  from  all  losses  and  costs  in  any  way  relatmg 
thereto.    Brown  had  an  open  cash  account  with  Walpole 
and  Co.,  as  his  bankers,  at  the  time  of  the  execution 
of  the  bond,  and  the  balance  of  that  account  was  then 
in   his   favor.     He  also   paid   money  into    the    banking 
house  of  TFalpole  and  Co.  after  the  bond  was  executed, 
but  before  it  became  payable ;  and  he  continued  to  draw 
monies  out  of  the  banking  house  from  the  time  of  the 
execution  of  the  bond  until  the  end  of  the  year  1804, 
when  his  banking  account,  which  was  over-drawn,  was 
closed,  (a)    In  January  1807  a  settlement  of  accounts  took 
place  between  Brown  and  TFalpole  and  Co.,  and  the  sum 
of  2,259/.  was  found  to  be  due  from  Brown  to  TFalpole 
and  Co.  on  the  balance  of  all  accounts ;  upon  the  occasion 
of  this  settlement  the  whole  of  the  1,000/.  secured  by  the 
bond  was  treated  as  a  debt  remaining  due  from  Brown  ; 
TFalpole  and  Co.  then  agreed  to  allow  Brown  time  for 
payment  on  his  giving  security  for  the  whole  balance,  and 

(a)  The  balance  due  on  this  account  was  independent  of  the  1,000/. 
which  was  placed  in  the  account  to  the  credit  of  Brown  as  cash  leal 
on  bond. 
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Brown  accordingly,  on  the  23d  of  January  1807j  executed        ^  i?^^* 
a  warrant  of  attorney  to  fPalpole  and  Co.  to  confess  a 
judgment  against  him  for  the  sum  of  2,259/.,  payable  by 
instalments,  on  the  25th  of  March  1807)  the  24th  of  De- 
cember 1807)  smd  the  24th  of  December  in  each  succeeding 
year  until  the  whole  should  be  paid.    The  partnership 
of  Walpole  and  Co.  was  afterwards  dissolved  by  the  re* 
tirement  of  Walpole  and  the  death  of  Clarke^  and  Sissou^ 
the  surviving  partner,  became  bankrupt.    At  the  date  of 
his  bankruptcy,  several  instalments,  which  had  become 
due  under  the  warrant  of  attorney,  had  been  paid   by 
Brown y  but  the  sum  of  1,100/.,  part  of  the  2,259/.,  was 
remaining  unpaid ;  after  the  bankruptcy  of  Sissony  Brown 
also  became  bankrupt,  and  Aspinwall  died,  having  ap- 
pointed the  plaintiff  to  be  his  executor.    The  bond  was 
not  removed  out  of  the  hands  of  Walpole  and  Co.  after  the 
execution  of  the  warrant  of  attorney,  nor  was  any  con- 
veyance executed  by  Aspinwall  of  the  legal  estate  vested 
in  him.    The  title  deeds  of  the  chambers  also  remained 
with.  Aspinwall  up  to  the  time  of  his  decease,  but  soon 
after  his  death,  Brown  represented  to  the  plaintiff  that 
the  1,000/.  and  interest  secured  to  Walpole  and  Co.  by 
the  bond  had  been  paid  off,  and  the  plaintiff  delivered 
iip  the  title  deeds  to  Brown  on  the  faith  of  such  repre- 
sentation. 

It  was  prayed  by  the  bill,  that  the  bond  might  be  deli- 
Tered  up  to  the  plaintiff  to  be  cancelled,  or  that  the  plain- 
tiff, in  case  the  Court  should  be  of  opinion  that  he  was 
liable  to  pay  any  part  of  the  1,000/.  and  interest  under  the 
bond,  might  be  declared  to  be  entitled  to  a  lien  on  a 
moiety  of  the  chambers  for  so  much  as  he  should  be  held 
liable  to  pay. 

Browny  who  had  obtained  his  certificate  under  the 
<;ommission  issued  against  him,  was  examined  as  a  witness 
in  the  cause  on  the  part  of  the  assignees  of  Sissofi,  and 


398  CASES  IN  CHANCERY. 

1823.  proved^  that  in  December  1806  he  had  an  interview 
with  Aspinwall,  who  had  been  applied  to  by  Messrs. 
Gregg  and  Corfieldy  the  solicitors  of  Walpole  and  Co.,  for 
payment  of  the  bond,  and  that  Aspinwall  then  told  him 
to  see  Messrs.  Gregg  and  Corfield  on  the  subject,  and  do 
the  best  he  could  with  them  \  that  he  accordingly  saw 
Corfield  on  the  subject,  and  made  the  arrangement  with 
him  Inspecting  the  warrant  of  attorney,  and  that  he  after- 
wards communicated  the  arrangement  to  AspinwaUj  who 
expressed  himself  perfectly  satisfied  with  it. 

The  cause  was  heard  before  the  Fice' Chancellor  on  the 
27th  of  February  1818,  and  a  decree  was  then  made,  by 
which,  the  bill,  so  far  as  it  sought  to  have  the  bond  de- 
Uvered  up  to  be  cancelled^  was  dismissed  with  costs,  and 
it  was  declared  that  the  plaintiff  had  a  lien  on  the  title- 
deeds  of  the  chambers,  against  the  defendants  the  assig- 
nees of  BrowHy  for  the  amount  of  what  he  should  pay  or 
be  liable  to  pay  to  the  defendants  the  assignees  of  Sisson  ; 
Broum's  moiety  of  the  chambers  was  ordered  to  be  sold 
for  the  purpose  of  satisfying  the  lien. 

The  plaintiff  appealed  froth  so  much  of  the  decree  as 
ordered  the  bill,  so  far  as  it  sought  to  have  the  bond  deli- 
vered up  to  be  cancelled,  to  be  dismissed  with  costs. 

The  appeal  was  argued  by  Mr.  Home  and  Mr.  Roupell 
for  the  plaintiff,  Mr.  Hart  for  the  assignees  of  Sisson,  and 
Mr.  JFingfield  and  Mr.  Beatnes  for  the  assignees  of 
Brown;  and  the  Lord  Chancellor ,  having  taken  time  to 
consider  the  case,  delivered  the  following  judgment. 

The  first  question  in  this  case  is  whether  Aspinwall 
was  entirely  discharged  from  all  liability  upon  the  bond  in 
consequence  of  the  arrangement  made  between  Brown 
and  fFalpole  and  Co.  There  can  be  no  doubt  that  he 
was  80  discharged  if  diat  arrangement  was  made  without 
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his  knowledge  or  consent,  and  he  did  not  subsequently  1823. 

approve  or  confirm  it,  as  the  result  was  to  give  Brown^ 
the  principal  debtor,  time  to  pay  the  bond  by  various  in- 
stalments. It  is  unnecessary  to  state  the  grounds  upon 
which  the  Court  has  held  that  doctrine ;  it  was  mucl^ 
considered  in  the  case  of  Sees  v.  Berrington.  (a)  Thf 
Question  to  be  decided  as  to  the  continuing  liability  of 
Aspinwall  depends  therefore  entirely  upon  what  is  tho* 
fair  result  of  the  evidence  of  Brown^  as  it  does  or  does 
not  afford  an  inference  that  Aspinwall  knew  of  the  ar- 
rangement with  Walpole  and  Co.,  or,  whether  he  knew,  of 
it  or  not,  that  he  constituted  Brown  his  agent  for  the 
purpose  of  effecting  it.  Under  the  circumstances  of  the 
case  I  cannot  think  that  the  Court  has  been  wrong  in  say- 
ing that  Aspinwall  was  not  entirely  discharged.  Con- 
sidering the  liability  of  Asjnnwall  to  have  continued,  the 
question  arises  whether  the  bond  has  been  wholly  or  in 
part  discharged  by  the  course  of  payment.  As  between 
Brown  and  the  bankers,  the  settlement  which  took  place 
when  the  warrant  of  attorney  was  given  disposed  of  the 
question  whether  the  monies  paid  antecedent  to  the  bond 
becoming  due  were  to  be  taken  in  discharge  of  the  bond, 
or  to  be  applied  to  Brown's  account  current  with  the 
bankers,  and,  Brown  having  acted  in  that  settlement 
with  the  concurrence  of  Aspinwall,  it  appears  to  me  that 
there  is  no  ground  to  say  that  the  payments  ought  then 
to  have  been  taken  in  discharge  of  the  bond.  If  it  was 
not  then  discharged,  I  think  the  bankers  were  at  liberty  to 
consider  themselves  as  holding  the  bond  as  one  security 
and  the  warrant  of  attorney  as  another  security.  Another 
question  has  been  raised  whether  the  plaintiff,  by  reason 
of  his  having  delivered  up  the  title-deeds,  is  bound  to 
convey  the  legal  estate,  which  was  vested  in  Aspinwall  in 
trust  for  Brown,  subject  to  the  indemnity  of  Aspinwall 
against  his  liability  upon  the  bond.    I  cannot  think  that 

(a)  2  Yes.  Jun.  540. 
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1823.  if  a  man  delivers  up  title  deeds  upon  a  fraiidulent  misre- 

presentation he  is  therefore  compellable  to  convey  the 
legal  estate  which  he  holds  as  an  indemnity.  My  opinion 
is  that  the  legal  estate  is  clothed  with  a  trust  to  indemnify 
the  plaintiff  against  his  liability  upon  the  bond,  and  cannot 
be  taken  out  of  his  hands  till  that  indemnity  is  worked 
out.  The  consequence  is  that  this  decree  must  be  af- 
firmed, (a) 

Decree  affirmed. 

id)  The  latter  part  of  the  judgment  seems  to  have  proceeded  upon 
the  supposition  that  the  legal  estate  in  the  chambers  was  vested 
in  the  plaintiff;  but  it  did  not  appear  upon  the  pleadings  that  the 
plaintiff  was  either  devisee  or  heir  at  law  of  jitpinwall. 


COLEGRAVE  t;.  MANLEY, 


^  ^N  the  5th  of  August,  Mr.  RaphaeL  the  solicitor  of 
A  solicitor,  who   "    ^ 


November  IKS. 

has  declined  to  ^^  ^^®  plaintiff,  wrote  to  him  a  letter,  in  which  he  said, 
proceed  with  a  ^^  I  have  assigned  over  your  business,  with  others,  to  Mr. 

cause,    will   be  JBetholme  who  has  taken  my  house,  and  who,  I  doubt  not, 

ordered,  though      ..|  j  i    •     «.•      ^  ^t 

I.'  i-Mi     c      .    will  do  ample  justice  to  your  concerns. 
his  bills  of  costs  r     J  j 

are  not  paid,  to 

deliver  up   the      The  plaintiff  declined  to  employ  Mr.  Betholme  as  his 

papers  to  the  goHcitor ;  and,  finding  that  Mr.  Raphael  had,  without  his 
present  solicitor       .  .^        ,  ,.  ,        ^,  ,.  ,  _ 

<if  the  party  the  P"vity,  delivered  over  the  proceedings  and  papers  con- 
latter  under-  nected  with  the  cause  to  Mr.  Betholme^  he  desired  that 
taking  to  bold  t^py  might  be  given  up  to  Mr.  TFinter,  his  present 
the  forraeT     -  s^^^^^^^^*    ^^*  Raphael  at  first  promised  that  they  should 

licitor^s  lien,  for 

what  shall  be  found  duetohim  on  the  taxation  of  the  bills. 

Ab  offer  on  the  part  of  the  former  solicitor,  after  the  motion  is  made,  to  proceed 
with  the  cause,  will  not  prevent  the  Court  from  ordering  him  to  deliver  up  the 
pipers  on  the  terms  mentioned  above. 
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be  put  into  Mr.  fFinter^s  hands ;  but  he  afterwards  re- 
fused to  deliver  them  up,  till  his  bills  of  costs  were  paid  ; 
and  the  want  of  them  was  highly  inconvenient  to  the 
plaintiff,  by  preventing  the  due  prosecution  of  the  in- 
quiries which  were  going  on  in  the  Master's  office. 

Mr.  Hart  for  the  plaintiff,  moved,  that  Mr.  Raphael 
might  be  ordered  to  deliver  to  Mr.  Winter ^  within  a  week, 
all  the  proceedings,  papers,  &c.  in  his  custody  which  be- 
longed to  Colegravey  or  related  to  the  suit.  Winter  under- 
taking to  hold  them  subject  to  RaphaeFs  lien,  and  that 
the  bills  might  be  referred  for  taxation  on  the  usual 
terms. 

Mr.  Raphael,  in  his  affidavit,  stated,  that  it  had  been 
and  was  his  intention  to  continue  to  superintend  the 
business. 
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Mr.  Treslove,  agidnst  the  motion. 

Mr.  Raphael  was  willing  to  superintend  the  suit,  so 
that  the  client  would  still  have  the  benefit  of  his  responsi- 
bility and  attention.  Even  if  he  had  absolutely  declined  to 
proceed,  the  only  order  that  could  be  made  against  him 
would  be,  that  he  should  produce  the  papers  for  the  use 
of  the  plaintiff,  Commerell  v.  Poynton,  (a)  Papers,  on 
which  a  solicitor  has  a  lien,  are  never  taken  out  of  his 
hands,  till  his  bills  of  costs  are  paid ;  at  least,  the  sum  due 
to  him  must  be  paid  into  Court,  before  he  is  required  to 
part  with  the  papers. 

The  Lord  Chancellor. 

A  solicitor  cannot  assign  over  a  client^  or  a  client's  bu- 
siness. I  formerly  thought  that  these  bargains,  by  which 
one  solicitor  assigns  his  business  over  to  another,  were  con- 

(«)  1  Swanst  1. 
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1829. 

COLEGRAVE 
V. 

Manlet. 
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trary  to  public  policy.  The  Court  of  King's  Bench  en- 
tertained a  different  opinion,  on  the  ground  that  the  client 
could  say,  ^^  my  busiuesfl  shall  not  be  so  assigned/'  I 
doubt,  however,  whether  the  Court,  in  coming  to  such  a 
conclusion^  recollected  sufficiently  the  situation  in  which 
a  client  generally  is,  when  a  recommendation,  purchased 
with  money,  is  thus  ui^ed  upon  him. 

I  look  upon  Mr.  Raphael  as  having  dissolved  the  con- 
nection of  solicitor  and  client  5  for  it  is  not  enough,  that 
he  was  willing  to  superintend  the  plaintiff's  business.  Now, 
where  the  solicitor  discharges  himself,  the  rule  is  quite 
different  from  what  it  is  where  the  solicitor  is  discharged 
by  the  client.  I  remember,  the  Court  of  Common  Pleas 
held,  that  an  attorney,  if  he  refused  to  go  on  with  the  busi- 
ness, should  not  recover  for  the  part  which  he  had  done. 
As  to  requiring  the  party  to  pay  the  amount  of  the  costs 
into  court,  that  is  a  term  which  I  will  not  impose ;  for  it 
is  a  term  with  which  not  one  half  of  the  suitors  could 
comply.  So  far  as  the  use  of  papers  is  concerned,  the 
suitor,  when  his  solicitor  discharges  himself,  must  have  his 
business  conducted  with  as  much  ease  and  celerity,  aiid  as 
little  expence^  as  if  the  connection  of  solicitor  and  client 
had  not  been  dissolved. 


Mr.  TreslovCy  on  behalf  of  Mr.  Raphael,  now  offered, 
that  Mr.  Raphael  should  proceed  with  the  cause. 

The  Lord  Chancellor. 


How  can  Mr.  Raphael  now  offer  to  proceed  with  the 
cause  ?  He  has  assigned  his  business.  The  papers  must  be 
given  up  to  Mr.  fFinter,  on  his  signing  a  receipt  for  them, 
and  undertaking  to  hold  them,  subject  to  Mr.  RaphaeVs 
lien. 


COLSGRATB 

V, 
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The  Order  made  was  as  follows,   "  His  Lordship  doth  18^. 

order  that  Mr.  John  Raphaely  the  late  solicitor  in  this 
cause  for  the  plaintiff,  do,  within  a  week,  deliver,  upon 
oath,  to  James  Wintery  the  present  solicitor  in  this  cause  Mahlbt. 
for  the  plaintiff,  all  the  proceedings  in  this  cause,  and  all 
such  deeds,  evidences,  papers  and  writings  whatsoever,  as 
hare  come  into  the  possession  or  custody  of  the  saidt/oAn 
Raphael,  belonging  to  the  plaintiff  and  which  relate  to 
this  cause ;  the  said  James  Winter  giving  a  receipt  to 
John  Maphael  for  the  sidd  deeds,  evidences,  papers,  and 
writings,  and  undertaking  to  hold  the  same,  when  so 
delivered  to  him,  subject  to  the  lien  of  John  Raphael, 
for  the  amount  of  what  shall  be  found  due  to  him  upon 
the  taxation  of  his  bills  of  costs,  and  until  such  amount 
shall  be  pdd  to  John  Raphael :  and,  the  plaintiff  sub- 
mitting to  pay  to  John  Raphael  what  shall  appear  to  be 
due  to  him  on  taxation  of  his  bills  of  costs  delivered,  it  is 
ordered,  that  it  be  referred  to  the  Master  to  tax  the  said 
bills  of  costs,  &c.''  with  the  usual  directions. 

Reg.  Lib.  162a  A.  151, 152. 
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1823. 


At  the  Roi.Ls.  FERRAND  V.  PELHAM. 

November  89. 

After  a  plea  f  ■  lO  an  amended  bill  of  revivor  and  supplement,  the 
overruled,  an  o^  -1.  defendant,  having  obtained  an  order  for  a  month's  time 
answer,  obtained  *^  plead,  answer,  or  demur,  not  demurring  alone,  put  in  a 
as  of  course,  is  plea  alleging,  that  the  original  cause,  which  the  bill  sought  to 
irregular,  revive,  had  become  abated  in  1805,  and  that  no  proceed- 

ings had  since  been  had  in  it.     On  the  3d  of  November^ 
the  plea  was  over-ruled  by  the  Ftce- Chancellor. 

The  defendant  then  obtained  as  of  course,  by  petition 
at  the  Rolls,  an  order  for  a  month's  time  to  answer. 

The  plaintiff  now  presented  a  petition  praying  that  the 
order  might  be  discharged  as  irregular. 

Mr.  Skirroto  for  the  petition,  cited  Jones  v.  Saxby  (a), 
and  referred  to  Grijlth  v.  fFood  (i). 

Mr.  Pepysy  contra,  contended,  that  the  practice  always 
had  been,  that  a  defendant  might  obtain,  as  of  course, 
one  order  for  time  to  answer,  after  a  plea  or  demurrer 
overruled. 

Mr.  Lovatj  amicus  ctiriiBy  referred  to  the  case  of  Trim 
V.  Baker  (c),  as  deciding,  that,  after  a  demurrer  was  over- 
ruled, it  was  not  of  course  to  obtain  an  order  for  time  to 
answer. 

Mr.  Pepys  answered,  that,  even  if  such  a  rule  had  been 
laid  down  by  the  Lord  Chancellor  in  the  case  of  a  de- 
murrer over-ruled,  it  did  not  apply  to  a  plea.   A  plea  was, 

(«)  1  Swanst  194.  {b)  1  Ves.  &  B.  541.  (r)  Sec  supra,  «53. 
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in  many  respects^  considered  as  an  answer,  and  had  no- 
thing in  common  with  a  demurrer. 

The  Master  of  the  Rolls. 

We  have,  in  this  branch  of  the  court,  many  precedents 
of  orders  for  a  month's  time  to  answer,  granted  upon  peti- 
tion of  course,  after  a  demurrer  or  plea  over-ruled ;  and  I 
doubt  whether  the  Lord  Chancellor  was  aware  of  the  ex- 
istence of  these  authorities,  when  the  point  now  in  dis- 
cussion was  brought  before  him.  However,  I  must  yield 
to  the  authority  of  Lord  Eldon's  decision,  even  if,  when 
he  made  it,  he  had  not  the  full  series  of  authorities  before 
him. 

Let  the  order  be  discharged  but  without  costs ;  and  let 
no  proceedings  be  taken  against  the  defendant  till  after 
next  seal,  in  order  that  he  may  have  an  opportunity  of 
making  a  special  application  for  time. 
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FSRRAND 
V. 

Pbldam. 


The  Lord  Chancellor  afterwards  gave  the  defendant 
two  successive  orders  for  time  to  answer ;  one  for  three 
weeks,  and  another  for  a  fortnight. 

Reg.  Lib.  1823.  A.  230-389. 


GAREY  V.  WHITTINGHAM.  At  tbb  Rolls. 

November  S9. 

THE  bill  was  filed  by  a  person  entitled  in  remainder     A  parly,  who  is 
to  a  residue :  the  defendants  were  Mrs.  TFhiUing-  ffr"^"!!*^'^ 

.°     tition,  but  who 

haniy  to  whom  the  interest  of  the  residue  was  given  during  \^^  q^  interest 
her  life  to  her  separate  use, — her  husband, — and  the  in  the  order  to 
Mecutors.  bcmadcuponil. 

IS  not  entitled  to 
the  costs  of  mppearing  on  the  hearing  of  that  petition. 
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1823.  Mrs.  ffMttinghamj  who  llad  answered  fleparately  from 

^■'"^'^^^  her  husband,  presented  her  petition,  praying  that  the  di- 

*^  ^  vidends  of  the  fund  in  court  might  be  paid  to  her ;  and  an 

Whyttiucham.  order  to  that  eflfect  was  made. 

Mr.  Belt  appeared  for  the  husband,  who  had  been  served 
with  the  petition,  and  asked  for  costs. 

Mr.  Agaty  contra,  submitted,  that,  as  the  husband  had 
no  interest  in  the  prayer  of  the  petition,  and  was  served 
merely  as  a  party  in  the  cause,  he  ought  not  to  have  ap- 
peared, and,  therefore,  ought  not  to  be  allowed  the  costs 
of  his  appearance. 

It  was  stated,  by  many  of  the  bar,  to  be  the  practice, 
both  before  the  Lard  Chancellor  and  the  Ptce-Chancellor, 
to  give  costs  to  parties  who  were  served,  even  though  it 
was  not  necessary  to  have  served  them,  or  that  they  should 
appear. 

The  Master  of  the  Rolls. 

If  a  person  is  served  whose  appearance  is  not  necessary, 
and  he  chuses  to  appear  merely  to  ask  for  costs,  it  is  the 
established  practice  here  not  to  give  him  his  costs.  The 
rule  is  not  of  my  making.  When  I  first  came  to  this  seat, 
I  thought  the  point  of  so  much  importance,  that  I  consulted 
Sir  fFilliam  Grant  upon  it.  He  informed  me,  that,  in  his 
time,  the  rule  was  as  I  have  stated ;  and  I  have  followed 
the  practice  which  my  predecessors  have  established,  as 
being  the  most  useful  to  the  public.  A  contrary  practice 
would  produce  an  enormous  and  unnecessary  expense. 


The  order  recited — "  Counsel  for  the  petitioner  and  for 
the  defendant  John  Felix  Whittingham  and  the  plaintiff 
this  day  attending,  no  one  attending  for  the  other  partiea, 
although  they  were  duly  served  with  a  copy  of  the  said 
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petition,  and  his  Honour's  order  made  thereupon  :'^**-and  it  i  g^s. 

directed,  that  the  dividends  should  be  paid  to  Mrs.  fFhit^ 
tingham,  and  that  she  should  pay  unto  the  plaintiiF  the 
costs  of  the  application.  Whittihoham. 

Reg.  Lib,  1823.  A.  104. 


Garby 

V. 


In  many  other  cases,  the  Master  of  the  Molls  refused 
costs  to  parties  whose  appearance  was  not  necessary,  but 
who,  having  been  served,  chose  to  appear  (a). 

(tf)  After  the  death  of  Sir  Thomas  Plainer,  the  practice  on  this 
point  seems  to  have  varied. 


M 


At  the  Rolls. 
GRETTON  V.  LEYBURNE.  December  1. 

R.  Chippendale  had  been  Mr.  Gretton's  solicitor  in  a  ^^^^  ^^^e 
suit,  which  commenced  in  1809,  and  ended  in  1817 :  amount  of  it 
Mr.  Chippendale  and  Mr.  Gretton  had  likewise  cash  trans-  has  been  sctUed 
actions  with  each  other.     On  the  7th  of  February  1818,  g^u^j^j^*^  ^^ 
Mr.  Chippendale  delivered  his  bill  of  costs,  amounting  to  client,  and  part 
2,005/.     On  the  18th  of  March  following,  a  meeting  took  of  it  has  been 

place  between  Mr.  Chippendale  and  Mr.  Gretton  Jun.,  who,  pa"   *"  sc- 

.-,  t»        1  1.  1        curity  given  for 

his  father  being  then  very  far  advanced  m  years,  acted  as  ^^^  remainder 

his  father's  agent.    At  that  meeting  a  balance  of  768/.  will  not  be 
was  ascertained  to  be  due  to  Mr.  Gretton,  on  the  cash  ordered  to  be 

tAXCu  iiierel  yf 

transactions  :  and,  debiting  him  with  the  amount  of  the  .       *    •» 

'  '  °  because  it  con- 

bill  of  costs,  the  balance  due  from  him  was   stated  at  tains  charges 

1,236/.  2s.  l|c/.    The  account  was  subscribed:  which  would  be 

disallowed  on 
^'  Balanced  and  settled  this  day  by  us,  taxation. 

William  Chippefidale,  Semble,  an 

William  Gretton,  for  John  Gretton  and  self."      ''^''l  ^'^^'^'^^d 

as  of  course    or 

the  tasation  of  a 
Mil  of  costs,  which  has  been  settled  and  paid,  will  not  be  discharged  for  mere  irre- 
gularity, without  any  discussion  of  the  merits,  if  the  petition,  seeking  to  discharge 
that  order,  enters  into  the  merits  of  tho  case. 
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1893.  In  July,  a  correspondence  took  place  between   Mr; 

Grbtton        Gretton  Jun.  and  Mr.  Chippendaley  in  which  the  former 
V.  objected  to    items  in  the  bill,   and  required  to  have  it 

examined,  and  the  latter  expressed  his  willingness  that  it 
should  be  looked  into.  Afterwards  Chippendale  offered 
to  reduce  the  bill  to  1,200/.:  his  offer  was  accepted; 
and,  on  the  1st  of  August,  the  following  memorandum 
was  indorsed  on  the  account,  and  signed  by  both  parties, 
^^  The  balance  due  on  this  bill  was  1,236/.  2s.  1  \d,,  and, 
by  an  inspection  this  day,  was  reduced  to  1,200/." 

In  May  1819,  600/.  was  paid  by  Mr.  Gretton;  and  four 
bonds  of  the  father  and  the  son,  each  for  150/.,  were  given 
to  Chippendale^  payable  respectively  at  the  end  of  one  year, 
two,  three,  and  four  years.  Three  of  those  bonds  were 
paid;  but  the  fourth  was  not  paid.  On  the  24th  of  April, 
1823,  an  order  as  of  course  was  obtained  for  the  taxation 
of  Chippendale's  bills. 

Chippendale  now  presented  a  petition,  going  into  the 
merits  of  the  case,  and  praying  that  the  order  of  the  24th 
of  April  might  be  discharged. 

The  affidavits  of  three  professional  men  stated,  that 
the  bill  contained  many  improper  charges  :  and  particular 
objectionable  items  were  specified. 

Mr.  Stigden  and  Mr.  Norton^  for  the  petition,  con- 
tended, that,  without  going  into  the  merits,  it  was  enough 
to  say,  that  the  bill  had  been  settled  and  paid ;  and,  there- 
fore, an  order  to  tax  it,  obtained  as  of  course,  was  irregular. 
Even  if,  upon  a  petition  regularly  heard,  the  client  could 
succeed  in  having  the  bill  taxed,  still  this  order  must  be 
discharged,  Clutton  v.  Pardon  (a). 

The  Master  op  the  Rolls. 

A  party,  who  presents  a  petition  going  into  the  merits 

(«)  Sup.  SOI. 
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of  a  case  and  desiring  to  have  an  order  discharged  on  the 
g^und  of  those  merits^  and  who  files  affidavits  as  to  the 
merits,  which  call  forth  affidavits  in  answer,  cannot  be  per- 
mitted to  say  "  I  have  a  preliminary  objection  in  point  of 
form,  which  makes  it  unnecessary  to  go  into  the  sub- 
stance of  the  case/'  If  the  solicitor  meant  to  rely  on  the 
alleged  irregularity  of  obtaining  such  an  order,  as  of  course, 
he  ought  to  have  presented  a  short  petition  confined  to 
that  point. 
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Mr.  Sugden  and  Mr.  Norton 

Insisted  on  the  settlement  of  the  bill  of  costs,  by  a 
person  duly  authorized  to  act  for  Mr.  Gretton,  and  the  long 
acquiescence  in  that  settlement,  and  also  on  the  payment 
that  had  been  made,  and  the  securities  that  had  been  given, 
in  pursuance  of  it.  Under  such  circumstances,  it  was  in 
vain  to  point  out  particular  items  of  charge,  which  might 
be  too  high,  unless  the  over-charge  was  so  gross  as  to 
amount  to  fraud. 

Mr.  Home  and  Mr.  MosCj  contra. 

The  client  was  not  personally  a  party  to  any  one  of  the 
dealings,  which  the  Solicitor  relies  upon  as  a  bar  to  the 
taxation  of  his  bill. 


1833. 


Grbttov 

V, 

Lbtbuehb. 


The  transaction,  which  took  place  on  the  I8th  of  March, 
1818,  does  not  amount  to  a  settlement;  for  there  was  at 
that  time  no  examination  of  the  bill  of  costs,  nor  produc- 
tion of  vouchers,  though  an  account  was  settled  in  which 
that  bill  formed  an  item  :  and,  accordingly,  in  the  subse- 
quent correspondence,  the  demand  for  costs  is  treated  as 
still  open  to  examination.  The  bill,  therefore,  was  an  un- 
settled bill  on  the  31st  of  July;  and  the  deduction  of  a 
gross  sum  from  it  on  the  1st  of  August,  by  which  the  ba- 
lance was  reduced  to  1,200/.,  but  not  accompanied  by  any 

Vol.  I.  2  E 
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1823. 
Grbtton 

V, 

•Lbtburne. 


examination  of  items,  cannot  give  it  a  more  binding  cha* 
racter.  The  subsequent  payment  and  the  delivery  of  the 
bonds  were  extorted  by  the  apprehension  of  arrest.  Nothing, 
therefore,  has  occurred,  which  will  preclude  the  taxation  of 
the  bill,  if  we  can  shew  particular  items  of  improper  charge. 
We  have  done  so ;  the  evidence  which  we  have  given  of 
the  extravagance  of  many  of  the  charges  contained  in  the 
bill  of  costs,  is  decisive  :  and,  in  cases  of  this  kind,  a  court 
of  equity  infers  fraud  from  extravagance  of  charge. 

The  following  cases  were  cited :  Langstaffe  v,  Taylor{a). 
Plenderleath  v.  Fraser  (b),     Crossley  v.  Parker  (c). 

The  Master  of  thb  Rolls. 

It  was  contended  that  the  order  for  taxation  ought  tO 
be  discharged  on  the  simple  ground,  that  it  had  been  ob- 
tained as  of  course,  after  the  bills  sought  to  be  taxed  had 
been  settled,  and  payment  of  them  either  made  or  secured. 
I  thought  it  piore  consonant  to  justice,  as  both  parties 
had  entered  into  the  merits,  to  hear  those  merits  just  as 
if  a  new  petition  for  taxation  had  been  presented,  and 
finally  to  determine  the  point  in  dispute.  If  the  present 
petitioner  had  failed  upon  the  merits,  and  I  had  thought  it 
right  upon  the  affidavits  before  me  to  make  a  new  order 
rcfering  his  bills  for  taxation,  it  would  not  have  followed, 
that  the  former  order  might  not  have  been  discharged  at 
the  same  time  that  such  new  order  was  made. 

On  those  merits,  this  does  not  appear  to  me  to  be  a 
case  in  which  the  party  is  entitled  to  have  the  bill 
taxed.  The  right  of  a  client  to  have  his  solicitor's  bill 
taxed,  though  a  right  which  is  to  be  favoured  in  a  court 
of  justice,  may  be  waived ;  and  the  whole  point,  in  many 
of  the  cases,  is, — do  the  circumstances  of  the  dealings 
between  the  parties  amount  to  a  waiver  of  that  right? 
Work  and  labour  done  by  an  attorney  is  like  work  and 


(«)  1 4  Ves.  S63. 


{b)  S  y.  &  B.  174. 


(r)  I  Jic.  &  W.  460. 


Cretton 
I'. 
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labour  done  by  any  person  of  a  different  class;    there  is  18^3. 

no  particular  rule  for  judging  what  is  final  settlement  with 
respect  to  a  bill  of  costs  more  than  in  any  other  species  of 
demand, — save  only  that  the  court  throws  round  the  client  Leyburnb. 
9  considerable  degree  of  protection,  so  that  none  of  the  or- 
dinary acts,  which  in  common  matters  might  operate  as  a 
sort  of  settlement,  shall  preclude  the  client  from  having 
the  items  of  the  charge  examined. 

The  bill  of  costs,  though  not  delivered  till  February  , 
1818,  commenced  in  1809;  the  solicitor  and  the  client  had 
other  dealings,  and  there  was  a  cash  account  depending  be- 
tween them.  In  March  1818,  a  settlement  took  place  of  the 
cash  transactions,  when,  on  them,  a  balance  of  about  768/. 
was  found  to  be  due  to  Gretton.  Against  this,  there  was  a 
set-off  of  the  bill  of  costs,  charges,  and  expences,  amount- 
ing  to  about  2,005/.,  which  had  been  delivered  some  weeks 
before.  The  two  accounts  are  settled  together  ;  a  balance 
of  ly236/.  is  ascertained  to  be  due  to  Cliij)pendale ;  and 
Mr.  Grettoriy  Jun.  signs  the  account,  ascertaining  this  bal- 
ance, as  balanced  and  settled.  Much  has  been  said  with 
respect  to  the  advanced  age  of  Mr.  Gretton^  who  was 
then  about  ninety  years  old ;  but  the  settlement  was  made 
through  an  authorised  agent ;  the  son  settled  the  account 
current,  and  there  is  no  attempt  to  dispute  it.  If  he  was 
competent  to  settle  the  one,  why  should  he  not  be  com- 
petent to  come  to  a  settlement  with  respect  to  the  bill  of 
costs  ? 

It  is  contended,  that  what  took  place  in  March  18)8, 
cannot  be  regarded  as  a  settlement  of  the  bill  of  costs, 
because  it  had  not  been  preceded  by  a  regular  examination 
of  the  items,  and  because  it  was  followed  by  communi- 
cations between  tKc  parties,,  which  shewed  that  they  con- 
sidered the  charges  as  still  the  subject  of  discussion.  But, 
in  the  first  place,  an  interval  had  elapsed  from  the  delivery 
of  the  bill  long  enough  to  enable  the  client  to  look  into 

2E2 
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1823.  the  reasonableness  of  the  charges;  and,  next,  supposing 

that  Mr.  Chippendale  voluntarily  let  him  in  to  examine 
i;.  the  account,  what  is  the  effect  ?  Mr.  Gretton  has  an  op- 

portunity given  him  to  examine  the  items,  and  to  consult 
professional  men :  and  the  result  is,  that  he  and  his 
solicitor  come  to  a  compromise ;  36/.  is  deducted ;  and 
it  is  agreed  that  the  balance  shall  be  siettled  at  1,200/.  It 
was  argued,  that  the  deduction  of  36/.,  being  made  in  gross^ 
and  not  on  account  of  particular  items,  could  not  be  re- 
garded as  a  settlement.  But, — when  objections  are  takem 
to  an  account,  and  one  party  proposes,  and  the  other 
party  consents  to  the  proposal,  that,  in  order  to  avoid  the 
discussion  of  particular  items,  a  gross  sum  shall  be  de- 
ducted— when  the  deduction  is  accordingly  made,  and 
the  balance  ascertained  to  be  of  a  given  amount ; — ^the 
account,  which  has  been  so  dealt  with,  must  be  considered 
as  settled. 

The  transaction  does  not  stop  at  this  point.  In  May  1819, 
after  Gretton  had  had  full  time  to  consider  what  had  been 
done,  bonds,  payable  by  instalments,  at  distant  periods, 
are  given  for  the  balance  due  to  Chippendale.  It  is  said, 
that  this  was  done  to  prevent  an  arrest ;  such  an  allegation 
may  be  made  in  every  case  ;  and  there  is  here  no  evidence 
that  Mr.  Chippendale  used  any  threats.  Nay,  three  of  the 
bonds  arc  paid ;  and  it  is  only  when  the  last  becomes  due, 
that  an  application  is  made  to  have  the  bills  taxed. 

Probably  many  of  the  items  in  the  bills  would  be  dis- 
allowed by  the  Master ;  but  that  is  not  enough,  after  such 
dealings,  to  give  the  party  a  right  to  have  the  bills  taxed. 
Items  which  would  be  disallowed,  do  not  amount  to  that 
fraud,  which  must  be  made  out,  in  order  to  subject  to 
taxation  bills  that  have  been  so  settled. 


The  order  for  taxation  was  discharged  with  costs. 
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1823. 


BARKER  V.  LEA.  At  ih.  Rolls. 

December  8. 

A  testator  be- 

A  TESTATOR  by  his  will,  after  giving  legacies  to  his  queaths  the  rt- 
brothers  and  sisters  therein  named,  bequeathed  all  8»<J"e  of  bis  pro- 

tke  residue  of  his  estate,  as  well  real  as  personal,  "  unto  all  ^V  ^  ^  .'*  °*' 

'  .  pbews  and  nieces 

and  every  the  child  or  children  of  my  brothers  and  sisters  ^^  j|,gir  respec- 
aforesaid  who  shall  be  living  at  the  time  of  my  decease,  on  tively  attaining 
their,  his,  or  her  respectively  attaining  the  age  of  twenty-  l^e'ity-five,  with 
five  years,  in  equal  shares ;   but  in  case  of  the  decease  of  histrusiecsshall 
any  of  the  aforesaid  brothers  and  sisters,  leaving  issue  born  in  the  mean  time, 
in  wedlock,  then  the  child  or  children  to  have  and  enjoy  ^PP'^  |^®  profits 

the  same  share  as  if  the  parent  had  been  living  at  the  time  ,    . . 

*  ^  nance ;  but  in 

of  my  decease  ;  the  principal  of  all  such  monies  to  be  em-  case  of  the  death 
ployed  by  my  said  executors  and  trustees,  and  the  sur-  ©f  any  of  them 

vivors  of  them  in  such  way,  as  they,  in  their  discretion,  "?™""f   *° , 

•^  "^  without  issue,  he 

think  most  advantageous,  and  the  profits  and  produce  of  ^j^^  ^^  shares 
my  said  residuary  property  to  be  in  the  meantime  laid  of  those  s«  dying 
out  and  applied  by  my  said  executors  and  trustees,  and  "°*®  ***®  survi- 

the  survivor  and  survivors  of  them,  for  and  towards  their  ,        •  j   » Ii! 

'  De  paid  at  tne 

maintenance,  education,  and  support  equally,  until  they  same  time  with 
respectively  attain  the  age  of  twenty-five  years  as  afore-  •^heir  original 

said  :    and  in  case  of  the  death  of  any  or  either  of  them  shar^'»  ^^'a 

nephew  and  then 
unmarried  and  without  issue,  then  I  give  and  bequeath  ^  ^^^^^  jj^  ^^^ 

the  part  or  share  of  him,  her,  or  those  so  dying  without  der  twenty-five, 

issue,  unto  the  survivor  and  survivors  of  them  equally,  unmarried  and 

without  issue  * 
share  and  share  alike,  and  to  be  paid  to  them  respectively  .u      u  i       -1 

at  the  same  time  along  with  their  own  original  shares.*'      due  is  divisible 

among  the  sar- 

Richard  Bousfield  Sims,  one  of  the  class  of  children  to  ^'.^"^"^f  "^^"^  *^'  ^ 

.  ,.    ,  .11.1  tain  the  specified 

whom  the  residue  was  given,  died  unmarried  and  without  ^^^  ^^^i  tj,^ 

issue    before   he  attained   twenty-five ;    and   afterwards  niece  does  not, 

Sophia  Maria  Bousfield^  another  of  that  class  of  children,  "P**"*  **»e  death 

died  under  twenty-five,  unmarried  and  without  issue.  j    ' 

^         '  acquire,  under 

the  clause  of  suryivorsbip,  a  vested  interest  in  bar  proportional  part  of  his  share* 
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18W.  The  only  question  argued,  was,  whether  that  portion  of 

the  share  of  Richard  Bousfield  SimSj  which,  on  his  death, 
survived  to  Sojjhia  Maria  Bousfieldy  became  a  vested  in- 
terest in  her,  and  was  transmitted  to  her  personal  repre- 
sentative; or  whether,  upon  her  death,  the  whole  survived, 
and  not  merely  her  original  share,  to  the  other  residuary 
legatees. 

Mr.  Home  for  the  plaintiffs,  argued,  that  the  whole  of 
the  fiind  continued  divisible  among  the  surviving  nephews 
and  nieces,  and  that  no  interest,  whether  original  or  ac- 
crued, vested  in  any  of  them  till  they  attained  twenty- 
five. 

Mr.  Shadwelly  contra. 

In  Pain  v.  Benson{a),  Lord  Hardtvicke  says,  "  where 
a  man  gives  a  sum,  suppose  1,0001 ,  to  be  divided  among 
four  persons  as  tenants  in  common,  and  that,  if  one  of 
them  die  before  twenty-one  or  marriage,  it  shall  sur- 
vive to  the  other :  if  one  dies  and  three  are  living,  the 
share  of  that  one  so  dying  will  survive  to  the  other  three  ; 
but  if  a  second  dies,  nothing  will  survive  to  the  remainders 
but  the  second's  original  share,  for  the  accruing  share  is 
as  a  new  legacy,  and  there  is  no  farther  survivorship." 
And,  though  in  that  case  he  decided  that  the  accrued,  as 
well  as  the  original,  shares  went  over,  he  proceeded  upon 
the  manifestation  of  intention  which  appeared  from  the 
particular  provisions  of  the  will.  The  words,  "  in  case  of 
the  death  of  one  of  them  unmarried  and  without  issue,  I 
give  the  share  of  him,  her,  or  those  so  dying  unto  the  sur- 
vivors equally,"  are  a  direct  and  immediate  gift  to  the  per- 
sons, who,  at  the  time  of  such  death,  answer  the  descrip- 
tion of  "  survivors.*'  The  share,  therefore,  which,  upon  the 
death  of  the  nephew,  accrued  to  Sophia^  was  a  vested  in- 
terest in  her ;    and  there  are  no  words,  which,  upon  her 

{a)  S  Atk.  80. 
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death,  could  carry  it  away  from  her  personal  representa-  1 823. 

tiveSf  and  over  to  the  other  nephews  and  nieces. 

Mr.  fFingJield  and  Mr.  Wray^  for  the  trustees. 

Budge  V.  Barker  (i),  fForlidge  v.  Churchill  (c),  Fer- 
guson V.  Dunbar  (c/),  and  ffilmot  v.  fFilmot  (e),  were 
jcited. 

The  Mast£R  of  the  Rolls. 

Where  distinct  legacies  are  given  with  survivorship,  the 
^neral  rule  is,  that  the  clause  of  survivorship,  unless  ex- 
tended by  particular  words,  attaches  only  to  the  original 
shares  and  does  not  affect  the  accruing  shares,  which 
therefore  become  vested  in  the  individuals  who  are  the 
survivors  for  the  time  being.  That  rule  is  recognised  by 
Lord  HardwicAe,  in  Pain  v.  Benson;  and  subsequent 
cases,  though  they  have  introduced  exceptions,  have  not 
broken  in  upon  it.  The  principal  exception  is,  where  the 
disposition  is,  not  of  separate  legacies,  but  of  one  aggregate 
fund,  which  the  testator  meant  should  remain  an  aggregate 
fund,  and  should  not  be  broken  into  fragments,  if  some  of 
the  persons,  to  whom  interests  in  it  were  given,  happened 
to  die. 

Now,  in  this  case,  the  testator  is  disposing  of  an  aggre- 
gate fund ;  he  speaks  of  the  residue  as  one  mass,  and  there 
is  nothing  in  the  will  which  leans  towards  the  idea  of  se- 
parate subdivision.  He  directs  his  trustees  to  '^  employ 
the  principal  of  all  such  monies  in  such  way  as  they  think 
most  advantageous,  and  to  apply  the  profits  towards  the 
maintenance  of  the  children,  until  they  respectively  attain 
twenty-five;"   plainly  intimating,  that,  notwithstanding 

« 
ik)  Ca.  Temp.  Talb.  124.  (d)  3  Bro.  C.  C.  469.  ia  the  note. 

{e)  S  Bro.  C.  C.  465.  (<?)  8  Vescy  10. 
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18i3.  intermediate   deaths^  the  aggregate  fund  was  to  remaio 

entire,  till  it  were  seen  who  were  the  persons  entitled  to 
it.     If  any  child  died  under  twenty-five,  there  was  nothing 

Lea.  which,  correctly  speaking,  could  be  said  to  go  from  that 

child  to  the  survivors ;  for,  in  that  event,  such  child  was  not 
entitled  to  any  interest  in  the  fund.  After  attaining 
twenty-five,  the  child  took  a  vested  interest  in  his  share^ 
and  such  share  could  not  afterwards  survive.  My  opinion, 
therefore,  is,  that  the  survivors  take  the  whole  of  the  residue. 

The  only  objection  to  this  construction  is,  that  it  gives 
no  effect  to  the  words,  "  In  case  of  the  death  of  any  or 
either  of  them  unmarried,  and  without  issue,  then  I  give 
or  bequeath  the  part  or  share  of  him,  her,  or  those^  wo 
dying  without  issue,  unto  the  survivor  and  survivors  of 
them,  equally  share  and  share  alike,  and  to  be  paid  io 
them  respectively  at  the  same  time  along  with  their  own 
original  shares/'  If  the  first  part  of  the  will  had  been 
ambiguously  expressed,  I  should  have  thought  that  these 
words  afforded  a  strong  ground  for  contending  that  the 
original  shares  were  vested  interests,  though  not  payable 
till  twenty-five.  But  the  words  "  on  tlieir,  his,  or  her 
respectively  attaining  the  age  of  twenty-five  years,"  are 
annexed  to  the  substance  of  the  bequest.  The  gifts  w«fle 
contingent;  and,  in  the  events  which  have  happened, 
nothing  vested  in  Richard  Bousfield  Sims  and  Sophia 
Maria  Bousfield. 


The  Decree  declared  ^^  That  the  original  share  of  Sophia 

Maria  Bousfield^  in  the  residuary  estate  of  the  testator, 

and  also  the  share  which  survived  to  her  on  the  death  of 

Richard  Bousfield  Sims,  did,  upon  her  death,  survive  to, 

and  become  divisible  among,  the  surviving  nephews  and 

nieces  of  the  testator,  who  were  living  at  the  time  of  his 

death." 

Reg.  Lib.  1823.  A.  123. 
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1823. 


JAMES  V.  PARNELL.  AtthkRoh.. 

December  8. 

THE  only  queBlion  in  the  cause  was^  whether  the  will      Proof  of  the 
was  so  proved,  that  the  Court  could  establish  it.  hmndwriiing  of 

BQ  attesting  wit- 

ness  to  a  will. 
The  testator  had  been  dead  about  twenty-five  years.         received  under 

particular  cir- 
Two  of  the  attesting  witnesses  proved  the  execution  of  c^n^sUnces  m 
the  will,  and  the  hand-writing  of  the  third  attesting  wit-  ^  jg^ree  esub- 
ness.     That  witness  was  described  as  a  servant  of  a  Mr.  lishing  the  will. 
Pamell;  and,  upon  inquiries  being  made  of  a  nephew  of 
Mr.  Pamell,  who  had  succeeded  to  the  property  of  that 
gentleman,  the  answer  was,  that  nothing  had  been  heard 
of  the  witness  for  a  great  number  of  years.     No  inquiry 
had  been  made  of  the  family  of  the  witness,  as  it  was  not 
known  who  his  relations  were. 

Mr.  Shadwell,  Mr.  Rowpell^  and  Mr.  fFlake/ield,  for 
llie  different  parties. 

Powell  V.  Cleaver  (a).  Lord  Carrington  v.  Payne  (4), 
Bemett  v.  Taylor  (c),  were  cited. 

The  Master  of  thb  Rolls  was  of  opinion,  that  the 
proof  was  sufficient,  and  made  a  Decree  declaring  the  will 
to  be  well  proved. 

(«)  %  Bro.  C.  C.  503.         (h)  5  Vetey  404.  (e)  9  Vesey,  SSI. 
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A.  TB>  Roll..  RONALDS  v.  FELTHAM. 

December  2.      

A   testator,  ^JIHE  last  will  of  George  Sponge,  dated  on  the  29th  of 

hftTiDg  first  dl-  A  October,  1821,  and  not  attested  so  as  to  pass  real 
rected  all  bis  estates,  was  in  the  followmg  words  : 
bequeaths  all  his  "First,  I  direct  all  my  just  debts  and  fimeral  expenses 
copyhold  es-  to  be  fully  paid  and  satisfied ;  1  give  and  bequeath  unto 
Utes,  and  all  bis  my  wife,  Elizabeth  Sponge^  all  my  copyhold,  freehold, 
property  ^"f  J-  and  leasehold  estates,  lying  and  being  in  Egham^  with 
durioff  her  life,  ^^^^  appurtenance  thereunto  belonging,  and  all  my  pro- 
and  after  her  de-  perty,  stock  in  trade,  furniture,  and  book-debts  whatsoever 
cease  to  bis  sur-  ^^  wheresoever,  to  hold  to  the  said  Elizabeth  Sponge  for 
and  appoints  '  ^^^  natural  life,  and,  after  her  decease,  the  said  property 
A.  and  B.  his  and  estates  to  be  divided  between  the  surviving  children 
executors  :  The  of  me  George  Sponge,  I  nominate,  constitute  and  appoint 

e  ts  are  charg-  Q^Qrg^  Feltham  and  Joseph  Sadler,  executors  in  trust  of 
ed  on  the  copy*  °  r  ^ 

bold  estate.         ^^is  my  will." 

The  personal  property  of  the  testator  was  not  sufficient 
to  pay  his  debts.  He  had  no  freehold  estates ;  but  he  had 
a  leasehold  which  had  been  sold  by  his  executors  for  a 
trifling  sum,  and  a  copyhold  messuage  of  the  value  of 
about  800/. 

The  bill,  filed  by  the  creditors,  prayed,  that  so  much  of 
the  real  estate  might  be  sold,  as  should  be  necessary  for 
the  payment  of  the  testator's  debts. 

The  devisees  insisted,  that  the  debts  were  not  made  a 
charge  on  the  copyhold. 

Mr.  Purvisy  for  the  creditors,  cited  Clifford  v.  Z>ciFtt(a}, 
and  King  v.  Dennison  (b). 

(«)  6  Mad.  33.  (*)  1  Vcs.  ft  Bca.  f  M. 
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Mr.  Jeremy,    for    the   devisees,    cited    Williams    v.  1823. 

CMtty  (c),  and  Powell  v.  Robins  {d) .  The  words  were  not 
sufficient  to  charge  the  real  estates  in  any  cases  ;  least  of 
all,  could  they  charge  a  copyhold,  which  was  specifically 
devised. 

Mr.  Ludlow  J  for  the  executors. 

The  Master  of  thb  Rolls. 

If  the  disposition  of  the  property  is  to  be  construed  in 
the  way  contended  for  by  the  devisees,  no  fund  would  be 
left  for  the  payment  of  the  debts  ;  for  the  bequest  to  the 
wife  and  to  the  children  comprises  every  thing  that  be- 
longed to  the  testator.  He  must  have  meant  them  to  take 
the  whole,  subject  to  the  payment  of  his  debts  ;  for,  if 
that  was  not  his  purpose,  what  part  of  the  property  did  he 
mean  them  to  take,  so  subject?  He  has  blended  all  his  real 
and  personal  estate  into  one  fund,  which  he  gives  to  his  wife 
for  life,  and  after  her  death,  to  his  children  ;  but  he  has 
previously  directed  that  his  debts  should  be  first  paid. 
Until  these  debts  were  paid,  it  could  not  have  been  his 
intention  that  the  subsequent  disposition  should  take 
effect. 

It  was  said  in  the  argument,  that  the  word  ^^  first,"  in 
this  will  was  nothing  more  than  the  ordinary  technical 
form  of  introductory  words.  In  reference  to  that  sugges- 
tion I  have  to  observe,  that  here  it  is  not  followed  by  other 
words  denoting  succession,  such  as  secondly,  thirdly,  &c. 

The  copyhold  is  charged  with  the  payment  of  debts. 

(c)  S  Ves.  545.  (d)  1  Ves.  S09. 
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SITTINGS  BEFORE  MICHAELMAS  TERM, 

3  Geo.  IV.  1822. 


COLLYER  V.  DUDLEY- 

November  2S» 

rr^HE  bill  was  filed  by  one  of  two  executors,  praying  If  mgent  does 

an  account  against  the  Defendant  Dudley^  who  had  wJUnier  his 

been  the  solicitor  and  agent  of  the  testator.     The  other  , ,   ^ 

executor,  having  declined  to  concur  in  the  suit,  was  made  he  must  bear  the 

a  co-defendant  costs  of  a  suit  in- 

stituted to  have 

«  ,         .  the  accounts 

The  testator  died  in  1816;  and  from  that  time  fre-  ^^^.  and  it 

quent  applications  had  been  made  to  Dudley  to  render  will  not  be  any 

his  accounts :  but  no  accounts  were  rendered ;  and  tlie  excuse  for  him, 

-  .        J   /•      .1       J  1  ^1.  c  that  he  offered  to 

only  reason  assigned  for  the  delay  was  the  pressure  ot         ^^  account  a 

business.     In  1821  the  bill  was  filed;  before  the  answer  gross  sum,  which, 

was  put  in,  Dudley  offered  to  pay  the  executors  500/.  on  i^  ^u^^  out, 

account  of  what  might  be  coming  due  from  him ;  and  ^^^  ^jj  .  ^ 

on  the  result  of  the  account,  as  afterwards  taken  in  the  due  from  him. 

Master's  office,  it  appeared  that  500/.  was  fully  equal  to 

the  snm  for  which  he  was  accountable  at  the  time  of  the 

offer  made. 
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The  only  question  was  as  to  the  costs  of  the  suit. 

The  Master  of  the  Rolls. 

Any  person,  and  more  especially  a  professional  gen- 
tleman, who  places  himself  in  the  situation  of  an  agent 
collecting  and  disbursing  monies,  ought  to  be  ready 
with  his  accounts.  Suspense  as  to  the  actual  state  of 
the  balance  is  most  injurious  to  the  principaL  For 
upwards  of  four  years  repeated  applications  were  made 
to  Mr.  Dudley  for  his  accounts ;  but  no  accounts  were 
rendered.  It  is  no  answer  to  this  case  of  neglect  and 
delay,  that  he  offered  to  pay  on  account  a  gross  sum, 
which,  it  now  appears,  would  have  covered  all  that  was 
due  from  him ;  for,  besides  that  the  offer  was  not  made 
till  after  the  bill  filed,  the  executors  had  a  right  to  have 
the  accounts  rendered  to  them,  as  well  as  the  balance 
paid.  The  delay  of  Mr.  Dudley  rendered  the  suit 
necessary ;  and  he  must  pay  the  Plaintiff's  costs. 


The  executor,  who  is  a  co-defendant,  cannot  have  his 
costs ;  he  ought  to  have  concurred  as  a  Plaintiff. 


. « 
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SUMNER  V.  POWELL.  JDecefnberS. 

npHE  facts  of  this  case  are  fully  stated  in  the  report  The  represent- 
-*•    upon  the  hearing  of  the  cause  before  Sir  WiUiam  ative  of  a  de- 
Gran/,  by  whom  the  bill  was  dismissed,  (a)     The  Plain-    ,    account  b©- 
tiff  having  appealed  from  the  decree  dismissing  the  bill^  tween  him  and 

the  partnership 

The  Lord  Chancellor  this  day  delivered  the  fol-  ^'t^?'^'^ 

-^  luwetUed,  agrees 

lowing  judgment  upon  the  appeal.  ^I^h  the  surviving 

partners  to  assign 
I  have  doubted  much  whether  the  decision  of  Sir  f^  them  all  his 
William  Grant  in  this  case  was  right ;  but,  upon  consi-  ^ 

dering  the  case,  it  appears  to  me  at  present  that  his  being  paid  a  cer- 
judgment  ought  to  be  supported.     The  late  Mr.  Sumner  tain  sum  of  mo- 
was  a  partner  in  the  banking-house  of  Castell^  Pcnoellj  "®^.'  j°     ?^  ^ 
and  Co. ;  that  partnership  from  time  to  time  admitted  agahiit  all  claims 
new  members,  and,  during  its  existence,  two  gentlemen,  upon  the  partner- 
being  trustees  of  a  sum  of  stock  of  between  5000/.  and  *^'P'  .^®  ^*f ' 
"  ment  is  executed, 

6000/.,   executed   a   power  of  attorney  to  the   house,  the  money  paid, 

enabling  them  to  receive  the  dividends  upon  the  stock;  andajoint  cove- 

the  power  of  attorney,  either  from  its  beini;  so  intended  nantofmdemmty 
1       ,  n  r  .  ,    .  given  by  the  sur- 

by  the  parties,  or  from  want  of  attention  on  their  part,  ^yjng  partners: 

authorized  a  transfer  of  the  stock;  and  the  fact  is,  that  Held,  that  the 
Powell,  one  of  the  partners,  did  transfer  the  stock,  and  covenant  is  not 
apply  the  money  arising  from  the  transfer  to  the  use  of  . 
the  banking-house,  from  time  to  time  leadhig  the  parties  joint  and  several 
interested  to  believe  that  the  stock  was  still  standing  in  covenant 
the  names  of  the  trustees,  by  paying  them  the  dividends 
as  they  became  due  till  the  failure  of  the  banking-house. 
Before  that  event  happened  the  late  Mr.  Sumner  died, 

(a)  2  Mer.  30. 
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and  the  plaintiff  became  his  personal  representative.  It 
is  quite  clear  that  under  these  circumstances,  the  bank- 
ing-house being  debtors  by  the  receipt  of  the  money 
arising  from  the  sale  of  the  stock,  the  trustees  and 
cestuique  trusts  became  entitled  to  proceed,  not  only 
against  the  surviving  partners,  but  against  the  assets  of 
the  deceased  partners,  till  their  demand  was  made  good. 
After  the  death  of  the  late  Mr.  Sumner^  the  plaintiff,  not 
wishing  to  continue  in  the  concern,  came  to  an  arrange- 
ment with  the  surviving  partners,  by  which  he  was  to 
be  paid  two  sums  of  1500L  and  2750/.,  and  to  have  an 
indemnity  against  all  claims  upon  the  partnership,  assign- 
ing to  the  surviving  partners  all  his  interest  in  the  con- 
cern. How  the  accounts  would  have  stood  between  the 
plaintiflf^  as  the  representative  of  the  late  Mr.  Sumner^ 
and  the  surviving  partners,  if  this  arrangement  had  not 
been  come  to  I  cannot  tell ;  but  such  an  arrangement  as 
I  have  stated  was  made,  and  then,  of  course,  if  proper 
care  had  been  taken,  the  plaintiff  would  have  had  not 
only  an  indemnity,  but  a  full  and  effectual  indemnity. 
The  indemnity  taken  however  was  the  joint  covenant 
of  the  partners  who  remained  in  the  concern,  and  not 
their  joint  and  several  covenant.  Demand  being  after- 
wards made  in  this  Court,  it  turned  out  that  the  plain- 
tiff, as  the  representative  of  the  late  Mr.  Sumner^  was 
compelled  to  pay  a  considerable  sum  of  money  on 
account  of  the  produce  of  the  stock  sold  out,  and  by 
this  bill  he  claims,  against  the  representatives  of  the 
deceased  partners,  to  be  indemnified  under  the  effect  of 
the  joint  covenant.  The  case  on  his  part  was  rested  on 
the  ordinary  doctrine  of  this  Court,  that,  where  there 
has  been  an  antecedent  joint  debt  due  from  the  parties 
to  a  joint  obligation,  this  Court  considers  the  obligation 
as  joint  and  several,  and  pursues  the  assets  of  deceased 
debtors  until  the  demand  is  satisfied.  The  Master  of 
the  Bolls  was  well  prepared  to  give  judgment  in  this 
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case,  the  subject  being  one  of  which  he  had  acquired        x}^^^\, 

very  extensive  knowledge.     What  he  says  is,  that  where  Sumneb 

there  is  no  antecedent  debt  or  antecedent  liability,   a         ^  *'• 

Powell. 

party  taking  a  joint  covenant  or  a  joint  indemnity  must 
abide  by  it ;  that  a  court  of  equity  gives  no  more  relief 
in  such  cases  than  a  court  of  law  does ;  and  that,  there 
being  in  this  case  no  antecedent  liability  to  indemnify 
him,  the  plaintiff  must  abide  by  his  joint  covenant^  and 
can  only  go  against  those  against  whom  he  has  a  remedy 
at  law.  The  question  is,  whether  it  is  so  or  not  I 
confess  I  have  felt  a  strong  opinion  that  it  was  difficult 
to  distinguish  this  case  from  the  case  of  antecedent  debt^ 
looking  at  the  plaintiff  as  buying  his  indemnity  by 
taking  it  in  discharge  of  what  was  due  to  him  from  the 
partnership.  The  question  will  be  therefore,  whether 
the  case  is  not  reduced  to  this  —  that  in  order  to  get  rid 
of  all  sorts  of  difficulties,  the  surviving  partners  said  to 
the  plaintifi^  there  is  an  account  between  us,  take  the 
4250^,  take  the  indemnity,  and  let  us  have  nothing 
more  to  do  with  it  If  that  was  the  case,  it  comes  to 
the  question  which  the  Master  of  the  Bolls  has  con- 
sidered. That  appears  to  me  to  have  been  the  case, 
and  therefore  I  do  not  see  any  ground  to  disturb  this 
judgment  There  can  be  no  doubt  in  the  world  that  if 
this  covenant  had  been  a  joint  and  several  covenant  it 
would  have  done,  and,  therefore,  any  evil  which  might 
otherwise  arise  out  of  the  case,  may  be  avoided  by  the 
addition  of  a  single  word.  I  do  not  think  that  any  case 
can  be  found,  in  which,  where  a  joint  obligation  has 
survived,  it  has  been  carried  into  effect  against  the 
assets  of  a  deceased  obligor  in  a  case  of  indemnity. 

Decree  affirmed. 
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'^y  28.  M-  COOPE  V.  TWYNAM. 

Where  sureties  riiHE  bill  in  this  cause,  amongst  other  things,  prayed^ 
ferent  instni-  "  ^^^^  ^  bond,  which  had  been  executed  by  the  plain-* 
ments  for  equal  ^^  ^^d  John  Brice  deceased,  for  securing  to  the  de- 
portions  of  a  fendant  Twynam  the  sum  of  400/.  and  interest  payable 

debt  due  from        ^^  the  24th  of  December  1814,  might  be  delivered  up  to 
the  same  pnna-  n  j         j  /•  .....  . 

pal,  and  the  sure-  "®  cancelled,  and  tor  an  injunction  in  the  meantime  to 

tyship  of  each  is     restrain  proceedings  at  law  upon  the  bond, 
a  separate  and 

^      ^  '         The  principal  case  stated  by  the  bill  in  support  of  the 

right  of  contribu-  ^^^^^  prayed  respecting  the  bond  was,  that  in  Augusi 
tion  between  1812,  the   plaintiff  and    William   Rogers  and    William 

*°®™'  Purdue  Smith  respectively  agreed  to  become  security 

with  the  said  John  Brice  for  the  payment  to  the  de- 
fendant Twi/nam  of  such  sum  of  money,  not  exceeding 
1200/.,  as  Brice  might  be  found  indebted  to  Twynam 
upon  the  settlement  of  an  account  then  depending 
between  them ;  that  it  was  agreed  that  such  security  of 
the  plaintiff  and  Rogers  and  Smith  respectively  should 
be  given  by  three  several  bonds  payable,  with  interest, 
at  different  periods,  that  is  to  say,  one  bond  from  Brice^ 
and  Smith  as  his  surety,  for  the  payment  of  400/.,  and 
interest,  on  the  24th  of  December  1813;  another  bond 
from  BricCy  and  the  plaintiff  as  his  surety,  for  the  pay- 
ment of  400/.,  and  interest,  on  the  24th  of  December 
1814;  and  another  bond  from  Brice^  and  Rogers  as  his 
surety,  for  the  payment  of  400/.,  and  interest,  on  the 
24th  of  December  1815;  that  Brice  and  Twt/nam  ac- 
cordingly caused  three  several  bonds  to  the  effect  afore- 
said to  be  prepared,  and  that  the  plaintiff  and  Rogers 
respectively   executed  the  bonds  in  which   they  were 
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respectively  named  as  sureties,  but  that  Smith  declined  ^  1S23. 
to  execute  the  bond  in  which  he  was  named  as  surety, 
or  to  carry  the  agreement  with  Twynam  into  effect* 
The  bill  charged,  that  the  execution  of  the  bonds  was 
one  entire  agreement,  and  that  as  Smith  did  not  execute 
the  bond  in  which  he  was  named  as  surety,  the  plaintiff 
was  not  bound  by  the  bond  which  he  had  executed ; 
And  it  further  charged,  that  the  bond  executed  by  the 
plaintiff  was  executed  by  him  upon  the  faith  and  expect- 
ation that  Smith  would  execute  his  bond,  and  that 
Brice  would  thereby  be  relieved  from  the  payment  of 
the  1200/.  to  Twynam  until  the  bonds  should  respect- 
ively become  payable. 

The  defendant  Twynam^  by  his  answer,  said  that  in 
August  1812  Brice  was  indebted  to  him  in  the  sum  of 
1S64/.  or  thereabouts,  upon  the  balance  of  an  account 
which  was  then  depending  between  them,  and  that 
being  pressed  for  payment  of  the  balance,  Brice  pro- 
posed to  give  security  for  1200/.  part  thereof,  and 
offered  as  such  security  the  three  several  bonds  men- 
tioned in  the  bill.  He  further  said,  he  believed  that  the 
plaintiff  and  Rogers^  each  of  them  alone  and  separately 
from  the  other,  agreed  to  become  bound  with  Brice  for 
the  payment  of  400/.  to  him,  the  defendant,  without  any 
reference  to  the  settlement  of  accounts  between  him  and 
Briccy  and  without  the  plaintiff  and  Rogers  becoming 
sureties  or  liable  for  the  default  of  each  other,  or  of 
Smith ;  and  he  said  he  believed,  that  for  the  purpose  of 
givjng  the  aforesaid  security,  the  plaintiff  for  himself 
alone,  and  without  any  privity  or  connection  with 
Rogers  or  Smithy  agreed  to  join  Brice  in  a  bond  for  the 
payment  of  4<00/.  and  interest  on  the  24th  of  December 
1814;  and  Rogers^  in  like  manner,  agreed  to  join  Brice 
in  a  bond  for  the  payment  of  400/*  and  interest  upon 
the  24th  of  December  1815;  but  he  said  he  did  not 
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1823.  ^  believe  that  Smith  ever  agreed  to  join  Brice  in  a  bond 
for  the  payment  of  400/.  and  interest  on  the  24th  of 
December  1813,  although,  at  the  time  when  the  other 
bonds  were  executed,  Brice  had  induced  him  to  believe 
that  Smith  would  execute  such  a  bond.  He  admitted 
that  the  three  bonds  were  prepared  by  his  solicitor,  (who, 
he  said,  acted  on  that  occasion  as  the  solicitor  of  Brice) 
and  that  the  plaintiff  and  Rogers  respectively  joined  with 
Brice  in  the  bonds  in  which  they  were  named  as  co- 
obligors  with  him ;  and  that  Smith  declined  on  his  part 
to  execute  the  bond  in  which  he  was  named  as  co^ 
obligor  with  Brice^  and  he  insisted  that,  notwithstanding 
Smith  did  not  execute  that  bond,  the  plaintiff  was  bound 
by  the  bond  which  had  been  executed  by  him.  He 
denied  that  the  execution  of  the  bonds  was  one  entire 
agreement,  and  said  that  he  did  not  believe  that  the 
plaintiff  executed  the  bond  in  which  he  had  joined,  upon 
the  faith  and  expectation  that  Sfnith  would  execute  the 
other  bond,  and  that  Brice  would  thereby  be  relieved 
from  the  payment  of  the  1200/.  until  the  bonds  should 
respectively  become  payable. 

Mr.  Hart  and  Mr.  Koe  moved  for  the  injunction 
upon  the  merits  confessed  by  the  answer,  and  in  sap- 
port  of  the  motion  argued,  that  if  the  arrangement  had 
been  that  Brice  should  give  a  bond  for  1200/^  with 
three  sureties,  and  one  of  the  sureties  had  declined  to 
execute  the  bond,  neither  of  the  others  would  have  been 
liable.  That  the  same  principle  which  applied  to  the 
case  of  an  arrangement  for  three  sureties  joining  the 
principal  debtor  in  one  bond,  must  apply  to  the  case  of 
an  arrangement  for  three  sureties  joining  the  principal 
debtor  in  several  bonds.  That  in  each  instance  it  was 
merely  the  case  of  three  persons  agreeing  to  become 
sureties   for   the   principal  debtor,   and   two  only  be- 
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coming  such  sureties.     They  cited  Dering  v.  Lord  Win- 
chelsea  [a\  and  Underhill  v,  Horwood*  (i) 

Mr.  Stigden  and  Mr,  RomiUy  for  the  defendant,  relied 
upon  the  fact  of  the  sureties  having  entered  into  several 
and  distinct  obligations  as  an  answer  to  the  motion. 

The  Lord  Chancellor. 

These  cases  of  sureties  depend  upon  nice  distinctions 
in  point  of  fact ;  Dering  v.  Lord  Winchelsea  settled,  that 
if  three  persons  became  sureties  for  12,000/.,  each  in  a 
separate  bond  for  4000/.,  there  would  be  a  right  of  con« 
tribution  between  them.  That  case  was  much  doubted 
in  Westminster  Hall  at  the  time  it  was  decided ;  but  I 
believe,  upon  consideration,  it  will  be  found  to  be  quite 
right.  In  that  case  it  was  said  by  the  sureties,  we  will 
each  give  a  bond  for  4000/.,  but  beyond  that  we  will  not 
be  liable ;  it  was  held  however  that  there  was  a  liability 
between  them  as  co-sureties.  The  present  case  depends 
upon  the  question,  whether  this  was  really  a  separate 
and  distinct  transaction,  or  the  same  transaction  split 
into  different  parts.  If  the  case  of  Dering  v.  Lord  Win* 
chelsea  be  right,  and  there  was  an  agreement  that  A.y  B.f 
and  C.  should  become  liable  for  1200/.,  each  in  a  bond 
for  400/.,  there  would  be  a  right  of  contribution  between 
them ;  and  then  it  would  be  a  question  whether,  if  the 
bonds  were  not  given  by  all,  they  would  be  obligatory 
upon  any  ?  That  would  depend  upon  nice  distinctions. 
It  might  be  waived  by  subsequent  transactions. 

The  Lord  Chancellor  said,  that  he  considered  the 
bonds  in  this  case  as  distinct  obligations,  and  tliat  it 
was  impossible  to  apply  the  doctrine  in  Dering  v.  Lord 
Winchelsea. 

Injunction  refused^ 


1823. 
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{a)  1  Cox,  318. 


(b)  lOVcs.  209. 
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Rolls. 
December  8. 

A  tenant  for  life, 
with  a  power  of 
appointing  the 
property  by  will 
to  all  or  any  of 
the  testator's 
children,  may  re- 
lease or  extin- 
guish the  power. 


HORNER  V.  SWANN. 

TJ/ILLIAM  HORNER  being  seised  of  the  premises 
in  question,  subject  to  a  joint  power  of  appoint- 
ment by  him  and  his  father,  which  was  not  exercised, 
devised  to  Mansfield  and  Hollcymayy  and  their  heirs,  all 
his  real  and  personal  estate,  to  hold  the  same  unto  the 
use  of  them,  their  heirs,  &c.  upon  trust  *'  to  permit  his 
wife,  Elizabeth  Honiet'j  to  use  the  same  for  her  use, 
and  for  the  purpose  of  maintaining  his  children  until 
tliey  should  attain  the  age  of  twenty-one,  and  during 
her  life  in  case  she  should  so  long  continue  his  widow; 
and  after  her  decease,  then  for  such  or  all  of  his  children 
and  their  respective  lawful  issue,  and  for  such  estates," 
&c.,  as  his  wife  by  her  last  will,  or  by  any  writing  pur- 
porting to  be  her  will,  &c.,  should  give,  devise,  and 
bequeath  the  same ;  'and  in  default  of  such  will,  in  trust 
for  all  and  every  his  children  living  at  his  decease,  or 
born  in  due  time  afterwards,  and  their  heirs,  &c.  re- 
spectively, share  and  share  alike ;  but  if  any  of  them 
died  under  twenty-one,  without  leaving  lawful  issue, 
then  in  trust,  as  to  the  share  or  shares  of  such  child  or 
children,  for  the  survivors  or  survivor,  and  their  re- 
spective heirs,  &c.,  share  and  share  alike.  He  subse- 
quendy  directed,  that,  in  case  his  wife  should  marry 
again,  the  trustees  should  convey  and  assign  to  each  of 
his  children  successively,  upon  their  respectively  at- 
taining the  age  of  twenty-one,  so  much  of  the  real  and 
personal  property  as  would  amount  to  his  or  her  equal 
share  thereof;  and  in  case  any  of  his  children  should 
die  after  his  wife  should  marry  again,  and  leave  lawful 
issue,  he  gave  to  the  use  of  the  said  issue,  their  heirs,  &c. 
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ihe  same  proportion  of  his  real  and  personal  property 
as  their  father  or  mother  would  have  been  entitled  to, 
in  case  he  or  she  had  lived  to  attain  twenty-one ;  but  in 
case  any  of  his  children  should  die,  after  his  wife  should 
marry  again,  without  leaving  lawful  issue,  he  directed 
that  the  share  of  such  child  should  go  to  the  survivor. 

The  testator  left  a  widow  and  four  children,  all  of 
whom  attained  twenty-one.  One  of  them  died  sub- 
sequently, leaving  her  eldest  brother  her  heir  at  law. 
The  widow  and  the  three  surviving  children  contracted 
to  sell  the  devised  estate;  and  the  bill  was  filed  by 
them  for  the  specific  performance  of  the  contract. 

The  purchaser,  by  his  answer,  submitted,  that  the 
Plaintiffs  could  not  make  a  good  title  by  reason  of  the 
widow's  power  of  appointing  by  will,  and  of  the  con- 
tingent interests  given  to  the  issue  of  the  children. 

Mr.  Stigden  and  Mr.  Sidebottoniy  for  the  Plaintiffs. 

The  question  is,  whether  the  wife's  power  can  be 
released  or  extinguished.  It  is  not  a  power  simply 
collateral,  but  is  a  power  in  gross,  and  is  therefore 
capable  of  being  destroyed  by  the  donee ;  and  the  cir- 
cumstance, that  it  is  to  be  exercised  in  favour  of  a 
limited  class  of  objects,  namely,  the  children  or  their 
issue,  does  not  alter  its  nature.  The  point,  though  once 
regarded  as  liable  to  doubt,  must  now  be  considered 
as  settled;  for  it  was  expressly  decided  in  Smith  v. 
Death,  {a) 

Mr.  Cooper,  contra. 

It  has  hitherto  been  considered  a  very  doubtful 
question,  whether  such  a  power,  as  is  here  given  to  the 

(a)  5  Mad.  371. 
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Horner 

V. 

Swank. 


widow,  can  be  destroyed.  **  Lawyers  of  great  eminence,** 
says  a  text  writer,  "  have  been  of  opinion,  that  a  power 
to  a  tenant  for  life,  to  appoint  the  estate  among  his 
children,  is  a  mere  right  to  nominate  one  or  more  of  a 
certain  number  of  objects  to  take  the  estate ;  and  that, 
consequently,  it  is  merely  a  power  of  selection,  and 
cannot  be  barred  by  6ne"{a)  In  Jesson  v.  Wright  {b) 
Lord  Bedesdale  says,  **  How  can  a  man,  having  a 
power  for  the  benefit  of  children,  destroy  it  ?  "  Tom^ 
linson  v.  Dighton  {c)  leans  towards  the  same  conclusion. 
The  solitary  decision  in  Smith  v.  Death  cannot  be  con- 
sidered as  determining  the  point  so  conclusively,  that 
the  Court  will  compel  a  purchaser  to  accept  a  title 
like  this. 


The  Master  of  the  Rolls. 

The  Vice-chancellor  has  given  a  solemn  opinion  upon 
the  point;  and  his  decision  has  been  acquiesced  in.  I 
shall  therefore  follow  it 


As  to  the  second  point  raised  by  the  answer,  it  was 
admitted,  that,  upon  the  true  construction  of  the  will, 
none  of  the  limitations  over  could  take  effect,  when  all 
the  children  had  attained  twenty-one. 

Decree  for  specific  performance* 

Reg.  Lib.  1 823.  A.  466. 


{a)  Sugden  on  Powers,  7Jk 
6th  edition* 


(6)  2  Bligh,  15. 
(c)  lP.Wni8.149. 
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COURTOY  V.  VINCENT.  R<«^"- 

December  10. 

nnHE  testator,  by  his  will  dated  the  28th  of  May  1814*,  A  testator  directs 
gave  various  annuities  and  legacies ;  and  he  re-  ^*  executors  and 
quested  "  that  his  executors  and  trustees  would  pay  all  ^.g^j^j^  ann   ti 
such  annuities  and  legacies  as  aforesaid,  clear  of  pro-  and  legacies, 
perty  tax  and  all  expenses  whatsoever  attending  the  ''clear  of  the 
same."  property-tax,  and 

all  expenses  at- 
tending the 
A   petition    was    now   presented,   praying   that   the  same;"  thele- 

amount  of  certain  sums,  which  the  executors  had  re-  gacy-duty  ought 

tained   out  of  the  Wacies  and  annuities,  and  applied        ®  f *'     ^   f 

o  *-^  rr  executors  out  oi 

in  discharge  of  the  legacy  duty,  might  be  paid  to  the  the  assets  of  the 
annuitants  and  legatees.  testator,  and  the 

annuitants  and 

Mr.  Home  and  Mr.  Knight^  for  the  petition,  cited  ^j^j^j  ^^  receive 

Barhdale  v.  GilliaU  {a)  to    show,  that   the   executors  the  full  amount 

ought  to  pay  the  legacy  duty,  and  that  the  annuitants  of  their  respective 

and  le£:atees  were  entitled  to  receive  the  full  amount  of   ^^f '^  *?   "*• 
&  ^  ,  nuitiesy  without 

the  benefits  given  tliem  by  the  will,  without  any  de-  any  deduction  in 
duction  in  respect  of  legacy  duty.  respect  of  kgacy- 


duty. 


Mr.  Pemberton^  contra. 

The  words  "  clear  of  the  property  tax "  cannot  be 
construed  to  mean  **  clear  of  the  legacy  duty ;"  the 
property  tax  did  not  arise  till  the  legacy  duty  was  paid. 
The  words  "  clear  of  all  expenses  attending  the  same" 
may  mean  either  clear  of  all  expense  attending  the 
property  tax,  or  clear  of  all  expense  attending  the 
legacies  and  annuities ;  but  on  neither  construction  can 

(a)  lSwan8t.562. 
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1823. 


COURTOY 
V, 

Vincent. 


the  payment  of  the  legacy  duty  be  considered  as  an 
expense  within  the  meaning  of  that  phrase.  The  pay- 
ment of  the  legacy  duty  is  a  burden  thrown  on  the  exe- 
cutor, and  the  act  of  parliament  directs  him  to  retain 
the  amount  out  of  the  bequest. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
intention  of  the  testator  was  to  give  the  legacies  and 
annuities  free  from  legacy  duty,  and  made  an  order 
accordingly. 

Reg.  Lib.  1823.  A.  117,  118. 


March  26* 

Augutt  8. 

December  II, 


Tenant  of  a  lu- 
natic's estate  re- 
liered  against  an 
ejectment  found- 
ed on  a  forfeiture 
by  breach  of  co- 
venant to  repair. 


Ex  parte  VAUGHAN,  in  the  matter  of  EDRIDGE, 

a  Lunatic. 

'X^HIS  was  the  petition  of  a  tenant  of  the  lunatic's 
estate,  praying,  that  the  committee  might  be  re- 
strained from  proceeding  in  actions  of  ejectment,  brought 
against  the  petitioner  and  his  under-tenants,  for  the 
recovery  of  the  demised  premises,  in  pursuance  of 
orders  made  in  the  lunacy. 

The  petition,  after  stating  the  leases  to  the  petitioner, 
which  contained  the  usual  covenants  on  his  part  for  pay- 
ment of  the  rent,  and  for  repairing  the  premises  within 
three  months  after  notice  given  by  the  lessor,  and  also  a 
covenant  by  the  lessor  to  find  sufficient  rough  timber 
for  the  repairs,  and  a  proviso  for  re-entry  on  nonpay- 
ment of  the  rent  or  breach  of  the  covenants,  proceeded 
to  state,  that  notice  having  been  given  to  the  petitioner 
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to  repair  the  premises,  he  had  applied  to  the  committee  1823. 

to  furnish  rough  timber  for  that  purpose,  but  that  no  £x  parte 
rough  timber  had  ever  been  furnished;  that  the  peti-  Vaoghan. 
tioner  was  nevertheless  proceeding  to  repair  the  pre- 
mises, which  he  had  been  prevented  from  doing  before 
by  the  insolvency  of  an  under-tenant ;  that  the  rent  had 
been  paid  up  to  Midsummer  1822,  and  that  the  premises 
had  not  suffered  any  injury  or  become  less  valuable  on 
account  of  the  delay  which  had  taken  place  in  making 
the  necessary  reparations ;  that  the  actions  of  ejectment 
were  brought  on  account  of  breaches  of  the  covenants  to 
repair,  and  of  the  provisoes  for  re-entry  contained  in 
the  leases ;  and  that  the  petitioner  was  advised  that  he 
had  no  valid  defence  at  law  to  the  actions ;  but  that  he 
was  willing  to  make  all  the  repairs  upon  the  premises 
which  should  be  thought  necessary,  and  to  pay  all  the 
costs  which  had  been  incurred  on  account  of  the  breaches 
of  covenant. 

It  appeared  that  the  notice  to  repair  was  given  in 
Januan/f  and  that  the  petitioner's  application  for  the 
timber  was  not  made  till  Jtdi/. 

Mr.  Hart  and  Mr.  Haldane  in  support  of  the  pe- 
tition. 

Admitting  that  courts  of  equity  will  not  relieve  against 
a  forfeiture  of  this  kind,  your  Lordship,  sitting  in 
lunacy,  is  bound  to  consider  what,  under  the  circum- 
stances of  the  case,  the  lunatic  himself  would  have  done. 
The  lunatic  probably  would  not  have  taken  advantage 
of  the  forfeiture.  The  only  question  is  whether  the 
tenant  has  entitled  himself  to  indulgence.  It  will  be 
most  mischievous  to  the  estates  of  lunatics  to  permit 
covenants  of  this  nature  to  be  acted  upon  with  too  much 
severity. 


4S6 


1823. 


Ex  parte 
Vauohan. 


Augutt  2. 
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Mr.  Shadwellj  against  the  petidon^  relied  upon  the 
general  rule  of  courts  of  equity  not  to  relieve  against  a 
forfeiture,  except  where  it  admitted  of  a  compensation 
merely  pecuniary,  and  cited  Beynolds  v.  Pitt,  (a) 

The  Lord  Chancellor. 

There  are  forfeitures  arbing  from  breaches  of  cove- 
nant against  which  courts  of  equity  cannot  relieve,  but 
which  a  judicious  landlord  would  not  take  advantage  of. 
The  case  which  has  been  cited  will  not  apply  if  the  ques- 
tion is  whether  this  is  a  case,  in  which  the  landlord, 
acting  for  himself^  would  not  have  taken  advantage  of 
the  forfeiture ;  care  must  be  taken  not  to  get  rid  ef  a 
good  tenant  by  being  too  strict 

The  petition  being  mentioned  again,  the  Lord  Chart' 
ceUor  said,  that  where  a  man  filed  a  bill  for  an  injunc- 
tion to  be  relieved  against  the  effect  of  his  own  conduct, 
the  Court  would  not,  in  general  cases,  relieve  him ;  but 
that  it  would  be  an  administration  in  lunacy  extremely 
prejudicial  to  the  estates  of  lunatics,  if  too  hard  mea- 
sures were  adopted  with  the  tenants.  His  Lordship 
directed  a  statement  to  be  made  by  affidavit  what 
repairs  were  wanted  to  be  done ;  and  a  surveyor's  report 
having  been  shortly  afterwards  obtained  upon  the  sub- 
ject, the  petition  was  ordered  to  stand  over,  and  the 
repairs  mentioned  in  the  report  to  be  completed  in  the 
meantime. 


December  IL 


The  repairs  mentioned  in  the  surveyor's  report  having 
been  completed,  it  was  ordered,  that  the  petitioner 
should  pay  the  committee  of  the  lunatic's  estate  the 
rents  of  the  several  estates  and  premises  in  the  posses- 
sion of  the  petitioner  belonging  to  the  lunatic  up  to 

{a)  l9Ve8. 154. 
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Michaelmas  last,  together  with  interest  upon  the  rents  of  1823. 

the  premises  for  the  recovery  whereof  actions  of  eject-  e  t 
ment  had  been  brought,  at  the  rate  of  5  per  cent,  per  Vaoohan 
annum,  from  the  period  at  which  such  rents  were  re- 
served and  made  payable  by  the  several  leases  granted 
to  the  petitioner ;  that  the  petitioner  should  also  pay  the 
committee  of  the  lunatic's  estate,  and  the  next  of  kin  of 
the  lunatic,  all  the  costs  charges  and  expenses  which 
they  had  incurred,  or  been  in  any  manner  put  unto,  in 
consequence  of  the  nonperformance  of  the  covenants  as 
to  repairs  contained  in  the  said  leases,  and  of  the  several 
petitions  and  inquiry  before  the  Master,  and  of  the 
actions  of  ejectment  mentioned  in  the  petition,  and  of 
that  application  and  consequent  thereon,  including  the 
costs  and  charges  of  the  several  persons  employed  by 
the  committee  to  survey  and  examine  the  premises,  and 
the  state  and  condition  thereof;  and  thereupon  it  was 
ordered,  that  all  further  proceedings  in  the  said  actions 
of  ejectment,  or  otherwise  in  respect  of  the  said  breaches 
of  covenant,  should  be  stayed. 


Vol.  I.  2  H 
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Rolls. 
December  II. 

A  person,  who  is 
permitted  by  aa 
eiecutor  to  pos- 
sess himself  of 
part  of  the  assets 
of  a  testator,  and 
who,  after  the 
executor's  death, 
and  when  there 
is  no  legal  per- 
sonal represent- 
ative either  of 
the  testator  or  of 
the  executor,  re^ 
tains  the  assets, 
and  acts  in  the 
execution  of  the 
trusts  of  the  will, 
is  not  exectUor 
de  ton  tort  to  the 
original  testator. 


TOMLIN  V.  BECK. 

JOHN  SOUTHWELL,  by  his  last  will,  gave  some 
small  annuities,  and  bequeathed  the  residue  of  his 
property  to  his  grandchildren.  He  died  in  1763, 
leaving  nine  grandchildren;  and  his  will  was  shortly 
afterwards  proved  by  John  Court  and  John  Beck,  two  of 
the  persons  whom  he  had  named  executors.  In  1799, 
the  last  of  the  annuities  given  by  the  will  expired.  John 
Beck,  the  survivor  of  the  two  executors,  died,  in  ]  800^ 
intestate ;  and  no  letters  of  administration  were  taken 
out,  either  to  him,  or  to  Southwell.  Before  the  expir- 
ation of  the  last  of  the  annuities  in  1799,  Beck,  the 
executor,  being  desirous  (as  the  answer  expressed  it)  to 
give  up  the  trust,  paid  over  the  balance  of  SouthroelTs 
assets,  then  in  his  hands,  to  his  own  son,  the  defendant 
Beck,  who  from  that  time  acted  in  the  execution  of  the 
testator's  will,  making  payments  to,  and  settling  accounts 
with,  the  persons  beneficially  entitled. 

The  bill  was  filed  in  1820  by  Tomlin,  one  of  South- 
welFs  grandchildren,  against  Beck  the  son,  and  against 
the  personal  representative  of  Court,  in  order  to  compel 
them  to  account  for  the  assets  of  Southwell  possessed  by 
either  of  the  executors,  or,  since  their  decease,  by  either 
of  the  Defendants. 


It  appeared  from  passages  of  the  answer  which  were 
read,  that,  in  1810,  the  clear  balance,  divisible  among 
the  legatees,  was  39/.  5s.  Of  this  sum  eight  equal 
shares  were  paid  to  the  persons  respectively  entitled, 
who  thereupon  executed  a  release  of  all  their  demands 
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in  respect  of  their  testator's  estate.     The  ninth  share,  1823. 

amounting  to  4/.  7^.  2</.,  was  left  and  still  remained  in 
the  hands  of  the  Defendant's  attorney,  for  the  purpose 
of  being  paid  over  to  Tomlin^  whenever  he  chose  to 
apply  for  it. 

Mr.  Wakefield^  for  the  Plaintiff,  contended,  that  Beck 
the  son,  by  having  possession  of  the  assets  of  Souikwell 
in  specie,  both  during  the  life  and  after  the  death  of 
Beck  the  father,  and  by  having  affected  to  act  in  the 
execution  of  the  trusts  of  the  testator's  will,  and  to  do 
all  which  his  personal  representative  ought  to  have 
done,  and  that  too  at  a  time  when  there  was  nobody 
filling  the  character  of  legal  personal  representative, 
had  made  himself  executor  de  son  tort  to  Southwell^  and 
in  that  capacity  was  liable  to  render  the  account  which 
the  plaintiff  sought ;  or  if  he  was  not  executor  de  son  tort, 
he  had,  at  least,  placed  himself  in  the  situation  of  a 
trustee,  and,  as  such,  ought  to  account. 

It  was  not  attempted  to  make  out  any  case  against 
Court*8  personal  representative. 

Mr.  Home  and  Mr.  Duckworth,  for  the  defendant 
Beck, 

The  Master  of  the  Rolls. 

This  plaintiff  can  have  no  right  to  the  relief  prayed, 
unless  the  defendant  is  clothed  with  that  character  of 
executor  de  son  forty  in  respect  of  which  the  account  is 
sought.  Now,  I  apprehend,  that  there  cannot  he  an 
executor  de  son  tort  constituted  by  intermeddling  with 
the  assets  of  a  testator,  when  there  is  a  rightful  executor  ' 
acting  in  the  administration  of  those  assets.  An  executor 
de  son  tort  can  be  only  where  no  person  is  clothed  with 

2H  2 
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the  character  of  rightful  executor.*  If  a  stranger  pos- 
sesses himself  of  any  part  of  the  assets  in  the  lifetime  of 
the  rightful  executors,  the  only  effect  of  his  intermed- 
dling is  to  create  a  privity  between  him  and  those  who 
have  the  legal  interest  in  the  estate,  and  to  make  him 
responsible  to  them.  Were  the  mere  possession  of 
assets  to  constitute  a  man  executor  de  son  tortj  there 
might  be,  at  one  and  the  same  time,  botli  a  rightful 
executor  and  an  executor  de  son  tort  —  the  former  deriv- 
ing his  title  from  the  will  which  he  had  proved  —  the 
latter  clothed  with  his  character  by  virtue  of  his  having 
part  of  the  assets  in  his  hands ;  and  if  portions  of  the 
effects  of  the  deceased  could  be  traced  into  the  posses- 
sion of  twenty  or  more  persons,  each  of  them  would, 
upon  that  principle,  be  an  executor  de  son  tort. 


Though  Beck,  the  father,  some  time  before  his  death, 
handed  over  the  residue  of  the  assets  to  his  son,  he 
could  not  make  an  assignment  of  the  executorship,  or 
devest  himself  of  his  own  responsibility;  and  if  there 
had  been  twenty  individuals  employed  by  him,  who  had 
received  and  acted  in  the  administration  of  the  assets, 
they  would  have  been  accountable  to  him,  and  he,  to  the 
estate.  The  defendant's  possession  of  the  assets  having 
taken  place  in  the  lifetime  of  his  father,  he  must,  if  he 
ever  was  executor  de  son  tort  to  Southwell,  have  been  so 
during  the  life  of  the  rightful  executor.  It  is  clear, 
therefore,  that  he  never  was  in  any  manner  clothed  with 
the  character  of  executor.     He  was  merely  an  agent, 


**  Anonymous,  1  Salk.  ;513.  If 
H.  get  goods  of  an  intestate 
into  his  hands,  after  administra- 
tion is  actually  granted,  it  does 
not  make  him  executor  of  his 
own  wrong;  but  if  he  get  the 
goods   into  his   hands    before. 


though  administration  be  grant- 
ed afterwards,  yet  he  remains 
chargeable  as  a  wrongful  execu- 
tor, unless  he  delivers  over  the 
goods  to  the  executor  before  the 
action  brought,  and  then  he  may 
plead  plate  admimstravU, 
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who,  at  the   executors'  request,  took  upon  himself  the  1823. 

active  duty  of  administering  the  balance  of  this  small 
estate.  That  does  not  make  him  accountable  for  all  the 
unadministered  assets  of  SotUkwelL 

With  respect  to  his  responsibility  as  agent  (not  to 
mention  that  the  person  to  whom  he  would  be  so  re- 
sponsible—  the  rightful  representative  of  Southwell  —  isr 
not  before  the  Court),  it  appears  from  the  passages  of 
the  answer  which  have  been  read,  that  the  plaintiff's 
share  of  the  balance,  received  by  the  defendant,  exceeds 
4/.  by  a  few  shillings,  and  that  the  other  shares  have 
been  paid  to  the  persons  entitled ;  so  that  if  the  bill  be 
considered  as  brought  against  an  agent  for  an  account 
of  monies  received  by  him,  it  is,  in  truth,  filed  for  a  sum 
under  5L 

Add  to  this,  that  the  plaintiff's  right  to  any  relief, 
which  he  can  now  claim,  accrued  in  1 799 ;  and  he  has 
thus  suffered  more  than  twenty  years  to  elapse,  before  he 
filed  his  bill. 

Upon  these  grounds  —  first,  of  the  plaintiff  having 
fiiiled  to  prove,  that  the  defendant  fills  that  character 
in  which  the  account  is  sought  against  him  — secondly, 
of  the  quantum  of  demand  being  below  the  dignity 
of  the  Court  —  and,  thirdly,  of  the  length  of  time  which 
has  elapsed  since  the  plaintiff's  right  of  suit  arose,  —  this 
bill  must  be  dismissed  with  costs.  In  the  taxation  of 
costs  the  defendant  will  give  credit  for  the  4/.  7^.  2d.y 
which  the  answer  admits  to  be  due  to  the  plaintiff. 


2H  5 
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ROIX9.  BURCHETT  v.  WOOL  WARD. 

December  12. 

A  tesutor  direcu    /^EORGE  GUMMING  by  his  will  devised  all  his 

that  hb  executors  ^^^^  ^^ j  effects,  real  and  personal,  to  trustees, 

pay  to  A.  B,  &  ,  i      i  .  n    i 

yearly  sura  as        ^      "were  also  his  executors,  upon  trust  to  sell  the  same, 

wages,  so  long  as  and,  after  payment  of  certain  legacies,  to  invest  the 
she  should  con-  proceeds  in  the  public  funds,  and  pay  one  moiety  of 
d  Tsh*  ^®  yearly  dividends  to  his  wife  Mary  Cumming  during 
continued  in  such  ^^  '^^^*  Subject  to  the  wages  and  annuity  there- 
service,  that  the  inafler  mentioned,  they  were  to  lay  out  the  remaining 
payment  should  dividends,  or  a  competent  part  thereof,  in  the  genteel 
quarterlv  free  *^"^  respectable  maintenance  and  education  of  WiUiam 
from  all  deduc-  Burchett  and  Jane  Burchettj  the  son  and  daughter  of 
tions,  to  cease  in  Mary  BurcheHf  who  then  lived  in  his  service,  during  the 
case  she  should  jj^^^j^^  ^f  ^j^  ^jj.^^  jj^  ^^^  directed,  that  «  out  of 
leave  the  service  it.* 
ofhis  wife,  until  ^"^  last-mentioned  share   they   should   pay   to   Maty 

the  decease  of  Burchett  the  yearly  sum  of  20U  as  wages,  as  long  as  she 
his  wife.    The       should  continue  in  the  service  of  the  testator's  wife ;  and 

t£&t&tOI*  H  ^tVliip 

died  in  his  life^  if -Mary -Bt/rcA^// should  so  continue  in  such  service  at 
time.  Held,  that  such  wages,  the  testator's  will  was,  that  the  sum  of  2.01. 
A.  B,  was  entitled  should  be  continued  and  paid  to  Mary  Burchett  quar- 

durine  her  life       ^^^^^  ^"^  '^^  ''^^^  ^'^  deductions  as  an  annuity,  to  cease 

in  case  she  should  leave  the  service  of  his  said  wife  until 
the  decease  of  his  said  wife  as  aforesaid."  The  surplus 
of  the  dividends  of  this  moiety,  and,  after  the  decease  of 
his  wife,  the  first-mentioned  moiety,  were  disposed  of 
upon  trusts  for  the  benefit  of  WiUiam  Burchett  and  Jane 
Burchett. 

Mary  Cumming  died  in  the  testator's  lifetime.  Mary 
Burchett  remained  in  her  service  down  to  the  time  of 
Mary  Cumming*s  death,  and  was  in  the  testator's  service 
at  the  time  of  his  death. 


CASES  IN  CHANCERY. 

The  question  was,  Whether  Mary  Burchett  was  en- 
titled to  the  annuity  of  20/.  during  her  life. 

Mr.  Home  and  Mr.  Boupell  for  Mary  Burchett^  who 
was  one  of  the  plaintiffs,  contended  that  the  testator  had 
bequeathed  to  Mary  Burchett  an  annuity,  subject  to  a 
condition ;  that  the  condition  here  annexed  to  the  gift 
had  been  rendered  impossible  by  the  act  of  God, 
namely,  by  the  death  of  the  testator's  wife  in  his  life- 
time;  and,  therefore,  that  Mary  Burchett  was  entitled  to 
the  annuity  without  qualification. 

Mr.  Wakefield,  contra,  argued,  that  the  testator  had 
merely  fixed  the  amount  of  remuneration  which  was  to 
be.  paid  to  Mary  Burchett  so  long  as  she  should  continue 
in  his  wife's  service,  and  that,  upon  the  fair  construction 
of  the  will,  the  payment  was  to  continue  only  till  his 
wife's  decease. 

The  Master  of  the  Rolls. 

The  question  is,  Whether  the  20/.  a-year  was  in- 
tended to  be  wages,  to  continue  so  long  as  Mary 
Burchett  should  act  as  servant  to  the  testator's  wife,  as  a 
remuneration  for  her  attendance ;  or  whether  it  was  to 
be  an  annuity  during  the  life  of  Maty  Burchett,  coupled 
with  a  condition  that  it  should  be  forfeited,  if  she  did 
not,  during  his  wife's  life,  continue  to  be  her  servant 

From  the  first  part  of  the  will  it  is  clear  that  Mr. 
Cumming  did  not  consider  Mary  Burchett  as  a  person 
who  stood  simply  in  the  situation  of  a  servant :  he  evi- 
dently had  a  regard  for  her  family ;  for  he  makes  her 
children  his  residuary  legatees,  and  provides  for  their 
maintenance.  When  he  comes  to  the  bequest  to  Maiy 
Burchett,  he  gives  her  the  "  yearly  sum  of  20/.  as  long 
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as  she  should  continue  in  the  service  of  his  wife."  Here 
the  yearly  payment  is  characterised  expressly  as  wages^ 
and  the  payment  is  to  continue  only  while  the  service 
continues.  Then  there  follows,  the  direction  that,  if 
Maty  Burchett  should  so  continue  in  such  service,  the 
20/.  should  continue  to  be  paid  to  her  quarterly  as  an 
annuity*  These  words  seem  to  import  that  he  meant  to 
give  her  an  annuity  subject  to  a  condition,  and  that,  if 
she  survived  his  widow,  she  was  to  have  the  annuity  for 
her  life ;  and  the  clause,  ^^  that  the  said  wages  and  an- 
nuities are  to  cease,  in  case  Mary  Burchett  should  leave 
the  service  of  the  testator's  wife  until  the  decease  of  the 
wife,"  implies  temporary  cessation,  and  that,  after  the 
widow's  death,  the  annuity  was  to  be  paid  to  Mary 
Burchett. 


On  the  whole,  therefore,  the  sound  construction  is, 
that  the  testator  gave  to  Mary  Burchett  an  annuity, 
subject  to  a  condition  of  continuing  in  the  service  of  his 
wife  during  the  wife's  life.  The  death  of  the  wife  in  the 
testator's  lifetime  made  the  performance  impossible; 
and,  therefore,  the  annuity  is  not  forfeited,  but  belongs 
to  Mary  Burchett  during  her  life. 


"  Declare  that  Mary  Burcliett  is  entitled  to  an  annuity 
of  20/.  during  her  life." 

Reg.  Lib.  1823.  A.  262. 
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Between  ALBERT  GOLDSMID,  LIONEL  GOLD-         Rolls- 

SMID,    JESSE    GOLDSMID,     JAMES     l>ec€mber\2. 
WILLIAM     OGLE,     and      RICHARD 
LOVELL  BROWNE,        -     Plaintiffs; 

AND 

ISAAC  LYON  GOLDSMID,  TIMOTHY 
YEATS  BROWN,  DANIEL  EBASON, 
ALEXANDER  GOLDSMID,  AARON 
ASHER  GOLDSMID,  MOSES  ASHER 
GOLDSMID,  JOHN  LOUIS  GOLD- 
SMID, and  HENRY  GOLDSMID,     .     . 

Defendants; 


^ENJAMIN  GOLDSMID,   by  his  will  dated  the  a  testator  be- 

25th  of  April  n9%i  among  other  things,  bequeathed  queathed  certain 

to  his  executors  the  sum  of  2000/.,  to  be  invested  by  funds  in  trust  for 
.  .....   ^  .     ^  ^         1. 1       J   hwwife,  during 

them,  m  their  joint  names,  in  3  per  cent,  Consohdated  j,gj.  widowhood. 

Bank  Annuities.    This  stock,  with  the  dividends  thereon,  and,  after  giving 
was  to  be  held  by  them  upon  trust  for  his  wife,  Jesse  ^^^  *  power  to 
Goldsmid,  durisg  her  life,  if  she  should  so  long  continue  b«  jg-j    ^™n 
his  widow,  but  not  otherwise,  or  longer.     If  she  should  provided  she  did 
marry  again,  then,  from  such  her  marriage,  the  stock,  not  marry  again, 
with  the  dividends  subsequently  accruing  thereon,  was  ^'■®^®°»  '"*^» 
to  sink  into  the  residue  of  his  personal  estate  in  his  said  marriaee  or  her 
will  given  and  bequeathed.     I^  on  the  other  hand,  she  death  without 

should  not  marry  again,  the  capital  monies,  and  the  having  exercised 

her  power,  they 

should  sink  into  the  general  residue  of  his  estate ;  the  widow  executed  a  deed,  pur- 
porting to  be  an  appointment  of  the  property  to  the  residuary  legatees  in  the  same 
proportions  in  which  they  would  haye  been  entitled  to  it  under  the  residuary  clause ; 
and  she  and  they  concurred  in  assigning  the  funds  upon  trust  for  the  residuary  legatees : 
the  Court  refused  to  act  upon  the  appointment  and  assignment  during  the  widow's  Hfe. 
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dividends  which  should  become  due  thereon^  were  to  be 
transferred  and  paid,  after  her  decease,  to  such  person 
or  persons,  and  at  such  times  and  in  such  proportions, 
as  she,  by  any  deed  or  deeds,  or  by  her  last  will,  (which 
instruments  were  to  be  executed  with  certain  formalities), 
should  appoint;  and  in  default  of  appointment  by  Jesse 
Goldsmidj  the  stock  and  dividends  were,  upon  her  de- 
cease, to  sink  into  and  compose  part  of  the  residue  of 
the  testator's  personal  estate  thereinafter  given  and  be- 
queathed. 


The  testator  gave  also  to  his  executors  a  further  sum 
of  25,000/.,  to  be  in  like  manner  laid  out  by  them,  in 
their  joint  names,  in  3  per  cent.  Consolidated  Bank  An- 
nuities, which,  with  the  dividends  thereon,  were  to 
be  held  in  trust  for  Jesse  Goldsmid  during  her  life^ 
if  she  so  long  continued  a  widow,  but,  if  she  married 
again,  were  thenceforth  to  sink  into  the  residue  of  the 
testator's  personal  estate,  and  be  in  trust  for  the  several 
persons  who  might  be  entitled  to  such  residue  under 
that  his  will.  If  Jesse  Goldsmid  did  not  marry  again, 
then  two  equal  fifth  parts  of  the  stock  purchased  with 
the  25,000/.,  and  the  dividends  thereon,  were  directed 
'*  tq  be  paid,  transferred,  shared,  and  divided,  after  the 
decease  of  Jesse  Goldsmid^  unto  and  between  all  and 
every  such  children,  if  more  than  one,  as  the  testator 
should  have  by  the  said  Jesse  Goldsmid^  or  with  which 
she  might  be  enceinte  at  the  time  of  his  decease,  or  the 
whole  of  such  two  fifth  parts  of  such  capital  stock  and 
dividends  to  one  of  such  children  only,"  at  such  times, 
and  in  such  manner  and  proportions,  as  she  the  said 
Jesse  Goldsmid  by  any  deed,  &c.,  or  by  her  last  will,  &c. 
should  appoint;  and,  in  default  of  appointment,  these 
two  equal  fifth  parts  of  the  above-mentioned  stock  and 
dividends  were,  upon  the  death  of  the  widow,  to  sink 
into  the  testator's  residuary  personal  estate,  and  to  be 
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in  trust,  as  a  portion  thereof,  for  the  persons  who  should 
be  entitled  to  it  under  the  will. 

With  respect  to  his  residuary  estate,  the  testator, 
after  directing  the  interest  and  dividends  to  be  accumu- 
lated until  his  sons  fiftajp^  their  respective  ages  of 
twenty-one  or  marrfab-^hbject  to  an  allowance  for 
their  maintenance,  so  long  as  they  were  severally  under 
age),  declared  his  meaning  to  be,  that,  when  his  sons 
should  respectively  attain  their  ages  of  twenty-one  years, 
or  marry  with  consent,  there  should  thereupon  be 
assigned  and  transferred  unto  each  and  every  son,  on 
attaining  his  age  of  twenty-one  years,  or  so  marrying, 
one  full  moiety  of  his  share  of  the  said  residuary  estate, 
and  of  the  accumulations  which  should  have  been  made 
thereupon ;  and  that  the  interest  of  the  other  moiety 
should  be  paid  to  him,  until  he  attained  the  age  of 
twenty-five  years ;  at  which  time  the  whole  moiety  was 
to  be  transferred  to  him  absolutely^  Provision  was 
next  made  for  the  case  of  any  son  dying  under  twenty- 
one,  and  unmarried ;  and  then  came  a  clause  declaring, 
'^  that,  in  case  all  the  sons  should  live  to  attain  his  and 
their  several  and  respective  ages  of  twenty-one  years,  or 
be  previously  married  with  such  consent  as  aforesaid, 
and  any  or  either  of  them  should  happen  afterwards  to 
depart  this  life  under  the  age  of  twenty-five  years,  and 
without  leaving  lawful  issue  who  should  live,  if  male,  to 
attain  the  age  of  twenty-one  years,  or,  if  female,  to 
attain  that  age  or  marry,"  in  such  case  the  testator  be- 
queathed ^^  the  other  remaining  moiety,  both  original 
and  accrued,  of  such  son  and  sons  so  dying,  of  and  in 
the  residue  of  his  estate,  unto  and  between  the  sur- 
vivors and  survivor  of  all  his  said  other  sons,  share  and 
share  alike;  and  if  there  should  be  only  one  such 
surviving  son,  the  whole  to  such  only  surviving  son 
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absolutely }  the  part  and  share  both  of  principal  and 
interest  to  be  paid  to  such  surviving  son  or  sons  at  the 
time  and  times  his  and  their  original  share  and  shares 
of  their  several  remaining  moieties,  and  the  interest 
thereof,  was  or  were  appointed  to  be  paid  as  aforesaid, 
and  to  be  in  all  respects  subject  and  liable  to  the  like 
trusts  thereof." 


The  testator  died  in  Jpril  1818,  leaving,  besides  his 
widow  and  daughters,  five  sons  him  surviving,  whose 
names  were  John  Louis,  Henry,  Lionel,  Albert,  and 
James,  The  last  of  these  attained  the  age  of  twenty- 
five  years  on  the  25th  of  December  1812,  and  died  on 
the  18  th  of  October  1814,  unmarried  and  intestate.  The 
four  other  sons  were  still  alive,  and  had  all  attained  the 
age  of  twenty-five  years.  Jo/m  Lmds  Goldsmid  and 
Henry  Goldsmid  had  taken  out  letters  of  administration 
to  James, 

The  sums  of  2000/.  and  25,000/.  were  duly  invested 
according  to  the  directions  of  the  will ;  and  the  stock 
purchased  therewith  now  stood  in  the  names  of  the  three 
trustees  —  the  widow  Jesse  Goldsmid,  who  was  still  un- 
married, Isacu:  Lyon  Goldsmid,  and  Timothy  Yeats 
Brown, 


By  an  indenture,  dated  the  2d  day  of  April  1823, 
which  was  made  between  the  widow  of  the  one  part, 
and  the  four  surviving  sons  (all  of  whom  had  attained 
the  age  of  twenty-five  years)  of  the  other,  and  which  was 
executed  with  the  formalities  required  by  the  will  of  Ben- 
jamin Goldsmid,  Jesse  Goldsmid,  in  pursuance  of  her 
power,  appointed  (without  prejudice  to  her  own  life  in- 
terest) that,  after  her  death,  without  being  married,  the 
stock,  in  which  the  2000/.  was  invested,  should  be  paid 
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and  transferred  to  John  Louis  Gddsmid^  who  was  to  stand 
poissessed  of  the  same,  as  to  one  fourth  part,  for  his 
own  use ;  and,  as  to  the  remaining  three  fourth  parts, 
for  his  three  brothers,  share  and  share  alike;  and,  like- 
wise, that  nine  tenth  parts  of  two  fifth  parts  of  the  stock 
in  which  the  sum  of  25,000/.  was  invested,  should,  im- 
mediately after  her  death,  belong  and  be  paid  to  her 
four  sons  equally,  as  tenants  in  common. 
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By  another  indenture,  dated  the  3d  of  April  1823,  the 
widow  Jesse  Goldsmidj  so  far  as  related  to  the  dividends 
of  the  stocks  so  appointed  as  aforesaid,  which  should 
become  due  during  her  widowhood,  and  her  four  sons, 
John  Louis  Goldsmid,  Henry  Goldsmid,  Albert  Goldsmid^ 
and  Lionel  Goldsmid^  so  far  as  related  to  their  right  and 
interest  in  the  said  stocks,  assigned  and  transferred  the 
dividends  and  principal  thereof  to  James  William  Ogle 
and  Richard  Lovell  Brawny  their  executors  and  admin- 
istrators, as  trustees  to  hold  the  same  *^  upon  trust  to 
pay  and  apply  the  said  stocks  and  the  produce  thereof 
in  such  manner  as  each  of  them  the  said  John  Louis 
Goldsmidy  Henry  Goldsmid^  Albert  Goldsmid^  and  Lionel 
Goldsmid,  and  his  respective  executors,  administrators, 
and  assigns,  as  to  his  or  their  respective  part  or  share, 
should  direct  or  appoint." 


The  object  of  the  execution  of  these  two  indentures 
was  to  give  the  sons  immediate  dominion  over  so  much 
of  the  fund  as,  it  was  supposed,  they  either  might  be- 
come ultimately  entitled  to  under  the  mother's  power  of 
appointment,  or,  in  the  event  of  the  failure  or  non-ex- 
ercise of  that  power,  would  become  entitled  to  by  virtue 
of  their  father's  residuary  disposition.  Two  of  the  trus- 
tees, however,  in  whose  names  the  stock  stood  upon  the 
trusts  of  Beiijamin  Goldsmid^s  will,  refused  to  make  any 
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transfer,  except  gnder  the  direction  of  the  Court,  to  the 
persons  wlio,  by  the  indenture  of  the  Sd  of  Aprils  were 
appointed  trustees  for  the  four  sons.  Accordinglji  the 
present  bill  was  filed  by  the  lastrmentioned  trustees,  the 
widow,  and  two  of  the  sons,  against  the  personal  repre- 
sentatives of  the  testator,  the  trustees  of  the  stock  under 
the  will,  and  the  two  sons  who  had  taken  out  adminis- 
tration to  their  deceased  brother  James.  The  prayer 
of  it  was,  that  the  indentures  of  the  2d  and  Sd  of 
uipril  might  be  established  by  and  carried  into  effect 
under  the  direction  of  the  Court,  and  that  J.  L.  Croldr 
smid  and  T.  Y,  Brown  might  be  decreed  to  join  with 
Jesse  Goldsmid  in  transferring  the  stock  in  which  the 
2000/.  had  been  invested,  aud  nine  tenth  parts  of  two 
fifths  of  the  stock  in  which  the  25,000/.  had  been  in- 
vested, to  c7.  W.  Ogle  and  R.  L^  Braan,  upon  the  trusts 
of  the  indenture  of  the  Sd  day  oi  April  182S. 


The  trustees  by  their  answer  submitted  to  act  as  the 
Court  should  direct. 


Mr.  Bickerstethj  for  the  Plaintiffs* 

In  any  event  that  can  happen,  those,  who  now  apply 
to  have  these  sums  transferred,  must  ultimately  be  en- 
titled to  them.  Jesse  Goldsmid  has  a  power  of  appoint- 
ing the  sums,  subject  only  to  the  contingency  of  her 
dying  the  testator's  widow :  and,  should  her  power  fail 
by  reason  of  a  second  marriage,  they  fall  into  the  re- 
sidue, and,  passing  under  the  residuary  clause,  belong 
to  the  testator's  four  surviving  sons,  who,  havuig  all 
attained  the  age  of  twenty-five  years,  will  take  vested 
and  absolute  interests  in  their  respective  shares.  In  the 
event,  indeed,  of  no  good  appointment  being  made,  the 
representatives  of  JameSy  the  deceased  son,  will  be  en- 
titled to  a  moiety  of  one  fifth  part  of  the  principal  and 
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accumulations  of  the  stock  which  was  purchased  with 
the  259OOOL  ;  for  the  residuary  clause  gives  to  each  of 
the  five  sons,  upon  attaining  twenty-one,  a  vested  in- 
terest in  a  moiety  of  their  respective  shares  of  the 
residue.  But  this  possible  interest  of  James  has  been 
carefully  excepted  from  the  operation  of  the  two  inden- 
tures: they  affect  only  nine  tenth  parts  of  two  fifth 
parts  of  the  25,000/.,  and  leave  untouched  the  remain- 
ing tenth  part,  which  is  the  utmost  that  the  represent- 
atives of  James  can  ever  be  entitled  to.*  The  only 
property,  therefore,  upon  which  the  bill  seeks  to  act,  is 
property,  which,  either  under  the  power  or  under  the 
residuary  clause,  must,  upon  the  death  of  the  widow, 
belong  to  her  four  sons,  and  in  which  no  person,  but 
she  and  they,  has  or  can  have  any  interest.  H  Jesse 
Goldsmid  dies  without  marrying  a  second  husband,  the 
indenture  of  the  2d  of  April  will  be  a  good  appointment, 
and,  consequently,  the  indenture  of  the  3d  of  April  will 
be  a  valid  assignment  to  the  sons'  trustees.  If,  on  the 
other  hand,  she  marries  again,  the  fund  becomes  part  of 
the  residuary  estate;  and,  being,  under  the  testator's 
residuary  bequest,  the  absolute  property  of  the  sons,  will 
pass  by  their  conveyance  to  their  trustees.  Where  one 
individual  has  the  power  of  disposing  of  a  sum  of  money, 
subject,  on  a  particular  contingency,   to  a  restriction 
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*  It  would  seem  that,  inde- 
pendently of  the  objections  to  the 
principle  of  the  arrangement, 
which  this  bill  sought  to  carry 
into  effect,  the  indentures  of  the 
2d  and  3d  o^  April  did  include 
funds  to  which  the  represent- 
atives o(  James  might  have  be- 
come entitled.  These  two  in- 
struments, though  they  appointed 
and  assigned  only  two-fiflhs  of 


the  25,000/.,  purported  to  pass 
the  interest  in  the  whole  of 
the  2000I,;  and  as  this  latter 
sum  was  to  fall  into  the  residue, 
if  the  widow  married  again,  the 
representatives  of  James  would, 
in  that  event,  have  a  right,  by 
virtue  of  the  residuary  clause, 
to  claim  a  moiety  of  the  fifth  of 
the  2000/.  as  well  as  of  the 
25,000/. 
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in  favour  of  certain  other  persons,  can  any  reason 
be  imagined,  why  those,  in  whose  favour  the  restric- 
tion is  created,  and  he  wlio  has  the  power  subject 
to  the  restriction,  should  not  by  their  concurrence  be 
enabled  to  acquire  the  absolute  dominion  over  the 
fund? 


Mr.  Sug^en  and  Mr.  Barber^  for  one  of  the  trustees. 

As  Jesse  GcldsmicTs  power  is  contingent  upon  her 
dying  a  widow,  it  cannot  be  known  during  her  life 
whether  an  appointment  made  by  her  is  good :  the  in- 
denture of  the  2d  of  April  is,  therefore,  as  yet  a  mere 
dead  letter;  no  interest  can  at  present  exist  under  it; 
no  court  can  act  upon  it.  Neither  can  the  residuary 
clause  of  the  will  help  the  plaintiffs;  for  the  opera- 
tion of  it  upon  the  funds  in  question  is  likewise  con- 
tingent: till  the  widow  dies,  it  is  impossible  to  say 
whether  these  sums  will  or  will  not  form  part  of  the 
residue.  * 

It  is  said,  that  all  the  parties  interested  in  the  subject 
of  the  suit  are  before  the  Court.  How  does  that  ap- 
pear? The  residuary  clause  is  very  intricate;  is  the 
Court  now  in  a  situation  to  decide  upon  its  effect,  and 
to  determine  whether  all,  who  may  be  ultimately  entitled 
under  it,  are  here  to  protect  their  rights  ?  The  daugh- 
ters of  the  testator,  as  being  some  of  the  next  of  kin  of 
James^  have  an  interest  in  his  share  of  the  property: 
yet  there  is  no  person  here  to  watch  over  this  interest 
of  theirs,  except  the  personal  representatives  of  James^ 
whose  claims  in  their  own  right  are  directly  adverse  to 
his  estate. 


Mr.  Tinney,  for  the  other  opposing  trustee. 
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The  Master  of  the  Rolls. 

This  bill  calls  upon  the  Court  to  exercise  a  very 
novel  species  of  power  by  way  of  anticipation  —  to  act 
immediately  on  two  titles,  both  of  which  at  present  de- 
pend on  a  contingency,  as  forming  together  one  perfect 
title;  and  to  do  so,  because,  though  neither  of  them  by 
itself  is  as  yet  worth  any  thing,  yet  either  the  one  or  the 
other,  it  is  said,  must  oltimately  be  valid.  Take  the 
titles  separately  —  there  is  nothing  which  can  give  the 
Court  authority  to  act  Are  we  to  proceed  upon  the 
power  of  appointment  ?  While  Jesse  Goldsmid  lives,  it 
cannot  be  known  whether  she  has  any  such  power  to 
exercise ;  her  power  being  suspended  till  her  death,  no 
alleged  exercise  of  it  can  be  recognized  by  the  Court 
during  her  life. 


1823. 


G0LD8HID 

GOLDSIOD. 


It  is  said,  however,  that,  in  the  event  of  the  failure  of 
the  power,  the  fund  in  question  will  fall  into  the  tes- 
tator's residuary  estate,  and  will,  by  virtue  of  his  resi- 
duary disposition,  become  the  absolute  property  of  those 
who  seek  immediate  dominion  over  it.  But  has  it 
become  their  property  ncns)  ?  Or  are  we  at  present  in  a 
situation  to  divide  the  residue  or  to  settle  the  construc- 
tion of  the  residuary  bequest  ?  Surely,  it  is  premature 
to  consider  what  is  to  be  done  with  the  property,  should 
no  good  appointment  be  made,  or  to  deal  with  these 
sums  as  included  in  a  residue,  of  which  it  is  uncertain 
whether  they  will  ever  form  a  part 


Not  only  is  this  not  the  time  for  proceeding  upon  the 
testator's  residuary  disposition ;  it  does  not  appear  that 
all  the  persons,  who  may  be  interested  in  the  residue,  are 
parties  to  the  suit  How  does  the  Court  know  that 
these  four  brothers  are  the  only  persons  interested  in 
the  residue,  or  in  thi$  presumed  part  of  the  residue  ? 
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GOLDSMID 

V, 
GOLDSMID* 


JameSf  it  is  admitted,  may  turn  out  to  have  acquired  an 
interest  under  the  residuary  bequest ;  and,  accordingly, 
recourse  has  been  had  to  the  contrivance  of  excepting 
from  the  indentures  of  the  2d  and  the  Sd  of  April  a  tenth 
part  of  the  two  fifths  of  the  25,000/.,  which  is  calculated 
to  be  that  portion  of  the  fund  to  which  his  representatives 
may  in  certain  events  be  entitled.  The  calculation  may 
be  right :  but  how  can  I  now  decide  whether  the  por- 
tion of  James  has  been  truly  estimated,  represented,  as 
his  estate  is,  by  two  of  his  brothers,  who,  in  their  own 
right,  have  an  interest  adverse  to  that  which  it  is  their 
duty  to  claim  in  the  character  of  his  administrators. 
Under  these  circumstances  we  cannot  touch  the  interest 
of  James,  in  the  absence  of  the  daughters,  who  are 
among  his  next  of  kin. 


Thus  the  plaintiffs  claim  under  two  titles,  neither  of 
which  is  at  present  complete :  the  power  is  at  this  mo- 
ment worth  nothing,  for  the  widow  may  marry  again : 
the  title  under  the  residuary  clause  is  equally  worthless, 
for  there  may  be  a  good  exercise  of  the  power.  Can 
then  two  incomplete  titles  make  one  complete  title?  Can 
two  contingent,  defeasible  rights  make  one  sure  and 
indefeasible  right  ?  Separately,  neither  title  is  good ;  for 
there  is  an  objection  to  each :  how  then  can  they  become 
good  by  conjunction  ? 


It  is  of  no  avail  to  say,  that  ultimately  a  time  will 
come,  when,  in  one  character  or  another,  the  persons, 
who  now  apply,  will  be  entitled  to  the  fund.  They  must 
wait  till  that  day  arrives.  It  is  not  the  habit  of  the 
Court  to  intermeddle  with  property  given  by  a  testator's 
will  upon  specified  trusts,  till  the  time  comes  when  the 
property  may  be  disposed  of  in  the  very  mode  and  form 
which  the  testator  has  prescribed.  It  was  the  intention 
of  the  testator  that  the  funds  in  question  should  be 
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subject  to  a  power  of  appointment  in  his  wife,  which,  as 
it  depended  on  the  contingency  of  her  dying  a  widow, 
was  to  remain  in  suspense  so  long  as  she  lived.  Till 
her  death  the  destination  of  the  property  was  not  to  be 
fixed:  there  was  a  restriction  on  the  absolute  disposal 
of  it  If  we  dispense  with  this  restriction,  we  do  not 
execute  the  intention  of  the  testator,  but  lend  the  aid  of 
the  Court  to  enable  parties  to  set  that  intention  aside. 

The  bill  was  dismissed. 


1828. 


GoLDSMID 

GoLDsmo. 


Between  ANDREW  REID  and  Others,  Plaintiffs.      I^c.  4. 15. 


AND 


WILLIAM  MIDDLETON  and    MARY 
GRIFFITHS,      •      •       .      Defendants. 


npHE  plaintifls  were  equitable  mortgagees;  by  deposit 
of  the  lease,  of  the  Gordon  Arms  public-house,  for 
money  lent  and  advanced  by  them  to  the  defendant 
Middletofif  who  was  the  tenant  of  the  house  at  a  small 
ground-rent.  The  defendant  Mtddletofiy  after  he  had 
deposited  the  lease  with  the  plaintiffs,  had  agreed  to 
assign  his  interest  in  it  to  the  defendant  Griffiths^  sub- 
ject to  the  plaintiff's  demand.  The  defendant  Griffiths 
had  been  let  into  possession  of  the  house  under  the 
agreement,  but  no  assignment  of  the  lease  had  been 
executed  to  her* 

The  bill  was  filed  on  the  Sd  of  December  1821,  for 
the  purpose  of  enforcing  the  equitable  mortgage :  and  it 
prayed,  amongst  other  things,  the  appointment  of  a 
receiver  of  the  premises.     On  the  14th  of  Jtme  ISSS, 

2  I  2 


Where  a  recover 
is  appointed,  and 
the  person  in 
possession  refuset 
to  attorn^  or  to 
deliver  up  pos- 
sesrion,  it  not  ap« 
pearing  in  what 
right  the  posses- 
sion is  held,  the 
proper  course  is 
to  move  that  the 
person  may  at- 
torn. 

It  is  not  neces- 
sary, in  the^first 
instance,  to  make 
such  person  a 
party  to  the  suit. 
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1823.  the  defendant  Mtddleton  being  out  of  the  jurisdictioDt 

j^^  and  the  defendant   Griffiths  in  contempt  for  want   of 

*^«  answer,  the  plaintiff  obtained  an  order  for  the  appoint- 

ment of  a  receiver,  with  the  usual  direction  that  the 
tenants  should  attorn  and  pay  their  rents  in  arrear  and 
growing  rents  to  such  receiver.  On  the  16thof  Jf^fy 
1622,  a  receiver  was  appointed  accordingly. 

A  motion  was  now  made  before  the  Lord  Chancellor^ 
on  the  part  of  the  plaintiffs,  that  William  Jackson^  the 
person  in  possession  of  the  Gordon  Arms  public-house, 
might  be  ordered,  within  fourteen  days,  to  deliver  up 
possession  to  the  receiver ;  or,  that  it  might  be  referred 
to  the  Master  to  set  an  occupation-rent  upon  the  pre- 
mises for  the  time  which  had  elapsed  during  the 
possession  or  occupation  thereof  by  the  said  William 
Jackson^  and  for  the  time  to  come;  and  that  the  said 
William  Jackson  might  be  ordered  to  pay  the  arrears 
and  future  payments  of  such  rent,  after  deducting  what 
he  had  paid  or  might  pay  for  ground-rent,  to  the  said 
receiver. 

The  motion  was  supported  by  the  affidavit  of  the 
receiver,  by  which  it  appeared,  that  at  the  time  of  the 
filing  of  the  bill  the  defendant  Griffiths  was  in  the  occu- 
pation of  the  premises  as  claiming  title  thereto  under 
the  defendant  Middkton ;  that  in  April  1822  the 
defendant  Griffiths  quitted  the  premises  and  delivered 
possession  thereof  to  Jackson^  who  had  ever  since  been 
in  possession;  that  repeated  applications  had  been 
made  to  Jackson  to  deliver  up  possession,  or  to  attorn 
tenant  to  the  receiver  and  pay  rent  to  him,  but  that 
Jackson  had  refused  either  to  deliver  possession  or  to 
pay  rent,  though  he  had,  from  time  to  time,  promised 
to. come  to  some  arrangement;  ihdX  Jackson  had  paid 
rent  to  the  ground  landlord,  and  that  whatever  interest 
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had  been  acquired  by  bim  in  the  premises  had  been  so  1823. 

acquired  since  the  filing  of  the  bill,  and  with  full  know- 
ledge of  the  claim  of  the  plaintiiFs,  of  which  he  had 
been  informed  by  the  receiver  before  he  entered  into 
possession. 

The  motion  had  been  made  before  the  Vice^Chan* 
cellar,  who  had  declined  to  make  the  order,  upon  the 
ground,  as  was  stated  at  the  bar,  that,  to  enable  the 
Court  to  enforce  the  receiver's  possession,  Jackson  must 
be  made  a  party  to  the  suit ;  that^  he  being  in  possession, 
and  it  not  appearing  that  he  was  tcniant,  the  Court  could 
not  act  upon  his  possession  unless  he  was  made  ^  party. 
Jackson,  though  served  with  notice,  had  not  appeared 
upon  the  motion  before  the  Vice-chancellor. 

Mr.  Hart  and  Mr.  fVigranif  in  support  of  the  motion, 
said,  that  if  the  rule  of  the  Court  was  as  laid  down  by 
the  Vice-chancellor  the  plaintiffs  must  abandon  the 
suit.  That  Jackson,  the  moment  he  was  made  a  party 
for  the  purpose  of  enforcing  the  receiver's  possession, 
and  before  any  order  could  be  obtained,  would  deliver 
up  possession  to  some  other  person,  and  an  endless  sue* 
cession  of  supplemental  bills  would  be  necessary. 

Mr.  Home  and  Mr.  Wilbraham  appeared  for  Jackson^ 
and  submitted  that  the  objection  made  by  the  Vice^' 
Chancellor  was  fatal  to  the  application.  But  the  Lord 
Chancellor  said,  that  where  a  receiver  was  appointed,  the 
ordinary  direction  was  that  the  tenants  should  attorn ; 
«  that  the  Court  could  not  know  who  were  tenants ;  but 
that  if  application  was  made  to  A.  B.  and  C.  to  attorn 
and  they  would  not  do  so,  the  course  was  to  move  that 
they  should  attorn,  and  then  they  were  to  come  and 
inform  the  Court  whether  they  were  tenants  or  not* 
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Reio 

V. 

MiDDLETON, 


Mr.  Home  and  Mr.  JVtlbraham  then  stated,  that 
Jackson  had  taken  possession  with  the  consent  of  the 
plainti£&,  and  upon  the  understanding  that  he  was  to 
pay  the  ground-rent  only. 


The  Lord  Chancellor  said,  that  unless  the  con- 
trary was  shewn  by  a£Sdavit,  it  must  be  understood  that 
the  plaintifis  only  consented  to  Jackson*s  taking  posses- 
sion upon  the  same  terms  as  any  other  person,  and 
directed  the  motion  to  stand  over  till  the  next  seal,  with 
liberty  to  Jackson  to  file  an  a£Sdavit  If  no  affidavit 
was  filed,  the  order  was  to  be  taken  according  to  the 
notice  of  motion. 


December  15. 


Jackson  consenting  to  pay  an  occupation-rent  to  be 
settled  by  the  Master,  the  order  was  made  accordingly. 
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COLLYER  V.  FALLON.  Ro"* 

December  15, 

#^N  the  19th  of  March  1807,   Charles  Fallon^  being  An  officer  in  the 

then   a   lieutenant   in   the   eleventh    regiment   of  ^™^  cannot 
J  1   1      •        1     1         •  i?  1     pledge  or  mort- 

dragoons,  and  having  had  various  sums  of  money  ad-  ^^^  j^j^  comraia- 

vanced  to  him  by  Richard  Campbell  Bazettj  as  agent  of  sion. 

Alexander  Colvhi^  who  was  resident  in  Calcutta^  signed      ^°  officer  de- 

and  delivered  to  Mr.  Bazett  a  note,  which  was  in  the     .  . 

'  mission  as  a  se-  ' 

following  words  :  —  curity  for  a  loan 

of  money,  and  fup- 
"  London,  March  19.  1807.       ther  covenanted 

"  I  hereby  acknowledge  to  have  received  from  Mr.  with  the  deposit- 

Richard   CampbeU  Bazett   the   sum    of   150/.    on   the  a^y -B.  to  seU  the 
^,       T  ,^  1  1.1  1  /•-»     commission,  and 

Slst  January  1807,  and  on  this  date  the  sum  ot  350/.,  to  repay  the  loan 

making  in  all  500/.,  which  I  engage  to  repay  him  on  out  of  the  pro- 
demand,  with  interest  from  the  respective  dates;  and  it  ceeds  ofthesale- 
is  hereby  understood  that  my  commission  as  a  lieutenant  ,         ir  .  ? 
•'  •'  ...       oeen  effected 

in  the  eleventh  regiment  of  dragoons  is  deposited  with  subsequently  and 
Mr.  Bazett  as  a  security  for  these  sums.  the  regulation 

«  Charles  Fallon."  P"."^  ''^^  ^"^ 

paid  to  the  retir- 

In  September  1809,  Fallon,  heiuii  desirous  of  pur-  *°^^  ^^* 

^  .         ...  .  agents,  he  trans- 

chasing  a  captaincy  in  his  regiment,  applied  to  Bazett,  mitted  to  them  a 

as  the  agent  of  Colvin,  to  advance  to  him  1900/.  for  written  order,  di-, 

that  purpose ;  and  Bazett,  in  compliance  with  the  in-  '■,!^[°S  them  to 

discharge,  out  of 
structions   of  his    principal,    agreed    to    advance    the  ^j^g  money  in 

money,  provided  Fallon  would  secure  the  repayment  their  hands,  cer- 
tain specified 
debts  due  from  him  to  certain  specified  individuals,  which  individuals  had  no  notice  of 
his  contract  with  B. :  Held,  that  these  creditors  were  entitled  to  a  priority  over  B, 

After  the  institution  of  the  suit,  the  officer  took  the  benefit  of  the  insolvent  debtors* 
act:  Held,  that  B.  had  not  any  title,  preferable  to  that  of  the  general  body  of  the  in- 
solvent's creditors,  to  the  surplus  which  remained  after  the  debts  specified  in  the 
written  order  were  satisfied. 
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of  the  1900/.,  and  of  a  further  sum  of  600/.  previously 
due  from  him  to  Colxnn,  both  by  his  bond  and  by  the 
deposit  of  the  commission  which  he  then  held  or  might 
thereafter  hold  in  the  regiment.  Upon  these  terms  the 
money  was  advanced ;  and  Fallon^  on  the  16th  of  Sg?- 
tember,  executed  a  bond  for  5000/.  to  Colvitij  or  his 
attorney,  or  his  executors,  administrators,  or  assigns. 
The  condition  of  the  bond  was,  that  Fallon  should 
insure  his  life  and  place  ttbe  policy  of  assurance  in 
Bazetfs  hands;  that  he  should  deposit  with  the  same 
gentleman  the  lieutenant's  commission  which  he  then 
held,  and  the  captain's  commission  which  he  had  agreed 
to  purchase,  accompanied  with  a  letter  addressed  to  the 
commander-in-chief,  requesting  his  permission,  or  that 
of  his  majesty,  to  sell  the  commissions  at  the  expiration 
of  twelve  calendar  months  from  the  date  of  the  bond ; 
and  that  he  should  accordingly  sell  the  commissions, 
and  out  of  their  produce  repay  to  Colvin^  his  executors, 
administrators,  or  assigns,  or  to  Bazeiif  as  his  attorney, 
the  sum  of  2500/.,  with  interest,  and  the  expenses  of 
insurance,  if  in  the  meantime  the  regiment  were  not 
sent  to  Indiaj  or  he  did  not  procure  an  exchange  into 
some  troop  or  regiment  stationed  in  India;  but,  if 
either  of  these  events  happened  (a),  that  he  should 
repay  Colvirij  his  executors,  administrators,  or  assigns, 
the  2500/.,  with  interest,  and  the  expenses  of  insurance, 
by  five  yearly  instalments. 


Fallon  afterwards  purchased  a  captain's  commission, 
and  deposited  it  with  Bazeti,  in  whose  hands  it  still  re- 
mained. 


(a)  It  did  not  appear  in  the 
pleadings,  whether  either  of 
these  events  had  happened.  But, 
in  fact^  neither  was  the  regiment 


sent  to  India,  nor  did  Captain 
Fallon  exchange  into  a  troop 
stationed  in  India^ 
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On  the  11th  of  September  1812,  an  indenture  was 
executed  between  Fallon^  of  the  first  part,  Bazettj  of  the 
second  part,  and  certain  creditors  of  Fallon,  who  had 
agreed  to  accept  a  composition  of  105.  in  the  pound 
on  their  respective  debts,  of  the  third  part.  This  deed 
declared  that  the  commission,  which  was  then  deposited 
with  Bazetty  should  remain  in  his  hands  as  a  security  for 
the  amount  of  the  composition,  and  that,  if  the  compo- 
sition was  not  paid  within  twelve  months,  Bazett  should 
have  authority  to  sell  the  commission,  and  to  apply  the 
proceeds  of  it  in  discharge,  first,  of  his  own  demand, 
and,  nes^t,  of  the  sums  due  upon  the  composition  to  the 
creditors  whose  names  were  contained  in  an  annexed 
schedule.  Fallon  also  covenanted  that  he  would  concur 
in  the  sale,  and  do  whatever  might  be  necessary  for 
efiectuating  it;  and  that  he  would  not  in  the  mean 
time  incumber  the  commission,  or  do  any  act  by  which 
it  might  be  incumbered,  to  the  prejudice  of  those  cre- 
ditors or  of  Bazett:  and  he  constituted  Bazett  his 
attorney  for  the  purpose  of  making  and  completing  the 
sale  and  of  receiving  the  purchase-money. 


1828. 


From  1812  to  1815  matters  remained  in  this  state; 
and,  during  the  interval,  nothing  was  done  under  the 
last-mentioned  indenture^  although  the  composition  had 
not  been  paid.  In  January  1815,  Captain  Fallouj  having 
obtained  leave  from  the  commander-in-chief  to  retire 
from  the  service,  and  to  sell  his  commission,  employed 
Messrs.  Collyer,  as  army  agents,  to  assist  him  in  effect- 
ing the  sale.  Under  this  authority  they  sold  the  com- 
mission to  Lieutenant  Binney  for  1785/!.,  and  received 
the  purchase-money.  * 


*  The  exact  date  of  the  com- 
pletion of  the  purchase  did  not 
appear  in  the  pleadings.  FaUon^ 
in  his  answer,  stated  that  he  was 


a  captain  in  the  eleventh  regi- 
ment of  dragoons  till  on  or 
about  the  26th  oiJanucay  1815. 
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182S.  On   the  12th  of  Jcamary  1815,  TaOon  delivered  to 

Messrs.  CoUyer  the   following   memorandum,    bearing 
date  on  that  day,  and  signed  by  him :  — 

<<  Sums  to  be  retained  by  Messrs.  Ccllyer  out  of  the 
purchase-money  of  my  troop  in  the  eleventh  dragoons, 
as  lodged  by  Lieutenant  Binney  of  that  regiment; 
viz.  1785/. 

Regimental  debts,  Lieutenant  Binnei/s  ac- 
ceptance -  -  -  -    ^500  0  0 
Messrs.  Armitt  and  Borough            -  -     116  1   1 
Captain  Duberley  for  his  draft          -  -       50  0  0 
Messrs.  Fairlief  Bonham  and  Co.,  and  for 

which  I  have  given  a  separate  authority    -     500  0  0 

^^  I  hereby  authorize  Messrs.  Collyer  to  retain  the  above 
sum  out  of  the  purchase-money  of  my  troop  lodged  in 
their  hands." 

On  the  same  day  he  delivered  to  Fairlie^  Bonham 
and  Co.  his  promissory-note  of  that  date  for  500/.,  ac- 
companied by  the  following  note,  signed  by  him,  and 
addressed  to  Messrs.  Collyer: — 

^^  London^  Jamiary  11.  1815. 
"  Gendemen, — I  hereby  authorize  you  to  retain  the 
sum  of  500/.  out  of  the  money  lodged  by  Lieutenant 
Binney^  of  the  eleventh  dragoons,  for  the  purchase  of 
my  troop,  to  pay  my  order  for  that  amount  in  favour  of 
Messrs.  Fairlicj  Bonham  and  Co." 

Messrs.  Collyer^  upon  receiving  this  note,  promised 
to  retain,  out  of  the  money  in  their  hands,  500/.  for  the 
use  of  Fairlie,  Bonham  and  Co.;  and  the  Master  found, 
that  it  was  their  intention  to  have  paid  it,  had  they  not 
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been  prevented  by  Bazetfs  claim,  and  the  proceedings 
to  which  it  gave  rise. 

On  the  30th  of  January  18 15,  Bazett  informed 
Messrs.  Collyer  of  the  assignment  of  the  produce  of  the 
commission  by  the  deed  of  September  1812.  On  the 
1st  of  February  following,  he  sent  to  their  solicitor  a 
copy  of  that  indenture,  at  the  same  time  giving  them 
notice  of  the  bond  which  had  been  executed,  and  of  the 
fact  that  the  commissions  were  deposited  with  him  under 
a  declaration,  in  Fallon's  handwriting,  that  they  were 
intended  as  a  security  for  the  debt  due  from  that  gentle- 
man to  Mr.  Colvin.  Of  the  2500/.,  Fallon  had  paid  off 
925/.;  the  remaining  1515/.  was  still  unsatisfied,  with 
an  arrear  of  interest  exceeding  964/. ;  and  the  sum  due 
under  the  composition  deed  to  the  creditors  who  were 
parties  to  it,  amounted  to  800/.  Bazettj  therefore,  as 
attorney  of  Mr.  Colvin^  and  trustee  for  these  creditors, 
insbted  that  he  was  entitled,  in  preference  to  every  other 
claimant,  to  the  fund  produced  by  the  sale  of  the  com- 
mission, and  called  upon  Messrs.  CoUyer  to  pay  to  him  the 
whole  of  the  money.  On  the  other  hand,  Fallon  com- 
menced an  action  against  the  army  agents  for  the 
recovery  of  the  balance  which  would  remain  in  their 
bands  after  the  payment  of  the  sums  appropriated  by 
the  memorandum  of  the  12th  oi  January  1815. 


182S. 


Under  these  circumstances,  Messrs.  CoUyer  Sled  a  bill 
of  interpleader,  stating  the  various  claims  which  had 
been  made  to  the  fund,  and  praying  that  the  rights  of 
the  different  claimants  might  be  ascertained. 


Fallonj  by  his  answer,  declared,  that  the  commission 
had  been  sold  entirely  for  his  own  purposes,  and  with 
the  view  of  applying  the  purchase-money  according  to 
his  own  discretion :  and  he  insisted,  that  both  the  bond 
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1823.  and  the  indentare,  so  fiir  as  they  affected  to  operate 

upon  the  produce  of  a  commission,  for  the  sale  of  which 
leave  had  not  then  been  obtained,  were  contrary  to  the 
policy  of  the  law. 

On  the  5th  of  October  1815,  FaUon  took  the  benefit  of 
the  insolvent  debtors'  act;  and  a  supplemental  bill  was 
filed  against  John  S*  Sharkey^  his  assignee. 

By  an  order,  dated  the  2Sd  of  July  1821,  it  was  re- 
ferred to  the  Master,  to  enquire  into,  and  state  the  prior- 
ities of  the  different  claims  which  had  been  made  upoD 
the  money  paid  into  Court  by  the  Plaintiffi. 

The  report,  dated  the  12th  of  May  1823,  set  forth  the 
claims  of  Ithe  different  pardes,  and  the  circumstances 
upon  which  they  were  founded.  After  mentioning  the 
demand  of  Sharkey  as  assignee  under  the  insolvent  act, 
the  Master  added,  that  no  assignment  of  Fallon! $  estate 
and  effects  had  been  produced,  but  that,  in  an  order  of 
the  Insolvent  Debtors'  Court,  dated  the  4th  of  August 
1818,  Sharkey  was  described  to  be  assignee  of  Fallouts 
estate^  and  ordered  to  account  for  the  effects  gotten  in 
by  him  in  that  character. 

At  the  hearing  on  further  directions,  the  claims  of 
three  adverse  interests  were  to  be  determined. 

First,  Bazett  claimed  a  lien  on  the  fund  in  Court, 
which  entitled  him,  and  those  whom  he  represented,  to 
payment  of  the  whole  of  their  demands,  in  preference 
to  every  other  creditor. 

Secondly,  the  creditors,  enumerated  in  the  memoran- 
dum of  the  I2th  o(  January  1815,  insisted  that  they  had 
a  right  to  be  preferred  both  to  Bazett^  and  to  the  general 
creditors. 
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Thirdly,  the  assignee  under  the  insolvent  debtors'  act  ^  182S* 
denied  the  right  of  either  Bazett  or  the  creditors  speci- 
fied in  the  memorandum,  to  any  priority ;  and,  on  be- 
half of  the  general  creditors,  claimed  the  whole  of  the 
fund,  or,  if  one  of  the  two  alleged  priorities  should  be 
sustained,  the  residue  of  it,  for  the  purpose  of  propor- 
tional distribution. 

Mr.  ShcubweU  and  Mr.  West^  for  Bazetty  argued, 

First,  that,  by  analogy  to  the  principle,  on  which  the 
deposit  of  the  title  deeds  of  real  estate  was  held  to  con- 
stitute an  equitable  mortgage  of  the  land,  the  deposit  of  a 
commission  in  the  army  as  a  security  for  money,  parti- 
cularly when  that  money  had  been  advanced  by  the 
depositary  to  the  borrower,  to  enable  the  latter  to  pur- 
chase the  commission,  and  had  been  employed  for  that 
purpose,  would  create  a  specific  lien  on  the  money 
which  might  afterwards  be  raised  by  the  sale  of  the 
military  rank  which  the  borrower  had  acquired  and 
held  by  virtue  of  the  commission  so  deposited. 

Secondly,  there  was  between  Bazett  and  Fallon  an 
espress  contract  with  respect  to  the  future  produce 
of  the  sale  of  ihe  commission,  which,  in  equity,  con- 
stituted the  latter  a  trustee  for  Bazett  and  those  whom 
he  represented,  and  gave  them  a  specific  lien  on  the 
money  for  which  the  commission  should,  at  any  time^ 
be  sold.  ^^  Whatsoever  is  the  agreement,"  says  Lord 
Loughborough  in  Legard  r.  Hodges  (a),  **  concerning 
any  subject,  real  or  personal,  though  in  form  and  con- 
struction purely  personal  and  suable  only  at  law ;  yet, 
in  this  Court,  it  binds  the  conscience"  and,  as  he  after- 
wards  adds,    "  raises  a  trti^J*     By  the  bond  of  the 

(a)  1  Ves.  jun.  478. 
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16th  of  September  1809,  as  well  as  by  the  indenture  of 
the  nth  of  September  1812,  Fallon  contracted,  that, 
upon  certain  contingencies  which  have  happened,  the 
commission  should  be  sold,  and  the  money  obtained 
for  it  applied  in  discharge  of  Bazetfs  demand :  there- 
fore, in  endeavouring  to  appropriate  any  part  of  that 
money  to  a  different  purpose,  he  seeks  to  commit  a 
fraud  upon  his  own  contract  This  engagement  was 
consistent  with  the  rules  of  law :  5  and  6  Edward  VI. 
c.  16  ;  49  Geo.  III.  c.  127.  s.  7. ;  Berrisford  v.  Done*  (a) 
Evea  if  objections  could  be  taken  to  it,  so  far  as  it  bound 
Fallon  to  sell  his  commission,  it  would  remain  valid  to 
the  extent  of  charging  the  money  produced  by  the  sale 
of  the  captaincy.     Greenwood  v.  Bishop  of  London.  (6) 


Mr.  Home  and  Mr.  Norton,  for  Fairlie,  Bonham  and 
Co.,  and  the  other  creditors  in  the  sa^ne  situation  with 
them. 

It  is  settled  that  neither  the  full  pay  nor  the  half-pay 
of  an  officer  can  be  assigned  or  pledged;  Berwick  t. 
B£ad  {c) :  Flarty  v.  Odium,  {d)  The  principle  has  been 
extended  to  other  transactions,  comprehended  within  the 
same  views  of  public  policy,  which  were  the  foundation  of 
the  rule;  Davis  v.  Tke  Duke  of  Marlborough  (e) ;  and  it 
will  undoubtedly  include  such  dealings  as  those  which 
have  taken  place  between  Fallon  and  Bazett.  If  the  pay 
of  an  officer  cannot  be  pledged  or  assigned,  a  fortion 
the  commission  itself  and  the  right  and  title  to  that  mili- 
tary rank,  in  respect  of  which  the  pay  becomes  due,  must 
be  incapable  of  being  so  dealt  with.  The  money,  which, 
upon  the  retirement  of  an  officer  from  the  army,  is  fre^ 


(fl)  1  Vera.  98. 

{b)   S  Taunt  727.     1  Marsh. 

892. 


(c)  1  H.  Blacks.  627. 
\d)  5  T.  R.  651. 
(e)  1  Swanst.  79. 
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quently  paid  by  the  individual  who  succeeds  to  his  rank,  is 
not  the  price  of  any  property  transferred  from  the  former 
to  the  latter :  it  is  only  with  the  permission  and  by  the 
authority  of  the  crown  that  it  is  paid  by  the  one  or 
received  by  the  other.  The  sum,  which  Lieutenant 
Binney  deposited  in  the  hands  of  the  army  agents,  was 
not  the  consideration- money  for  any  property,  interest, 
or  thing  which  Fallon  either  had  or  could  have  pledged 
or  assigned ;  it  was  merely  in  consequence  of  the  royal 
&vour,  that  Fallon  became  entitled  to  that  sum :  and, 
consequently,  Bazett  had  no  lien  upon  it.  On  the 
other  hand,  the  creditors  enumerated  in  the  memoran- 
dum of  the  12th  of  January  1815  had  a  lien  upon  it: 
for  that  memorandum  was,  to  the  amount  of  the  sums 
stated  in  it,  a  good  equitable  assignment  of  an  existing 
fund  held  by  Messrs.  Collyer  for  the  benefit  and  at  the 
disposal  of  Fallon.    F^  parte  Alderson.  (a) 


1823. 


The  Master  of  the  Rolls. 

The  question  is  not.  Whether  it  is  legal  for  an  officer 
to  sell  his  commission,  but  what  is  the  effect  of  his 
making  a  deposit  of  the  parchment  or  instrument  which 
.  appoints  him  to  hold,  and  is  the  evidence  of  his  being 
invested  with,  a  certain  military  rank  ?  Can  such  a  de- 
posit be  lawfully  made  by  an  officer  who  continues  in  the 
service  ?  If  it  can  be  so  made,  what  are  the  rights  which 
it  gives  to  the  depositary  ?  A  military  commission  is 
in  its  very  nature  personal;  being  the  authority  under 
which  the  individual  named  in  it  is  to  act,  it  cannot  be 
separated  from  him,  and  is  of  no  use  to  any  one  else. 
If  he  should  be  taken  prisoner  —  if  any  doubt  should 
arise  with  respect  to  seniority  or  comparative  rank  — 
should  there,  on  any  occasion,  be  a  question  as  to  his 
title  to  enjoy  all  the  rights  and  privileges  attached  to 


^a)  ]  Mad.  Rep.  53* 
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the  service)  —  the  commission  is  (he  document  on  which 
the  officer  must  rely,  and  which  he  must  therefore 
take  care  to  keep  always  within  his  own  power.  If  he 
were  at  any  time  called  upon  to  produce  the  authority 
under  which  he  claimed  to  act,  would  it  be  any  answer 
to  say,  that  he  had  placed  it  in  pledge  or  mortgage  ? 
The  commission  is  not  property :  he  could  not  sell  it; 
more  than  the  parchment,  at  least,  he  could  not  sell ; 
and  for  the  purpose  of  effecting  a  sale  of  the  office,  the 
possession  of  the  parchment  is  not  necessary.  Apart 
from  the  officer  named  in  it,  the  commission  b  nothing ; 
in  the  hands  of  a  stranger  it  is  mere  waste  paper,  con- 
ferring neither  authorities  nor  rights.  The  depositary 
could  not  go  to  the  war-office  and  claim  either  whole  or 
half>pay;  for  military  pay  is  not  assignable:  neither 
could  he  give  any  body  else  a  ri^t  to  receive  pay.  The 
most  alarming  consequences  might  follow,  if  it  were  to 
be  held  that  an  officer  might  pledge  or  mortgage  his 
commission ;  and  it  is  of  importance  that  it  should  be 
generally  understood,  that  this  Court  will  not  entertain 
the  doctrine,  that  an  officer,  while  he  remains  in  the 
service,  can  lawfully  part  with  his  commission  by  way  of 
pledge  or  mortgage,  or  that  he  can,  by  so  doing,  give  the 
depositary  any  rights  with  respect  to  it. 


Fallon^  in  depositing  his  commission  with  Bazett,  did 
that  which  he  could  not  do  legally,  and  which,  there- 
fore, cannot  create  a  lien  in  favour  of  BazetU  For  the 
purpose  of  establishing  his  present  claim,  the  deposit  is 
nothing.  The  parchment  instrument  was  all  that  was 
put  into  his  hands ;  he  still  has  it,  and  he  may  make  of 
it  what  use  he  can. 


Bazett  therefore,  if  he  can  maintain  his  claim  at 
all,  must  stand  exclusively  upon  contract;  and  a  con- 
tract he  undoubtedly  had,   but  not  such  contract  as 
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creates  lien.     The  argument  on  his  side  has  been,  that, 
whenever  parties  contract  with   respect  to  a   subject- 
matter,  that  subject-matter  is  thereby  bound.     I  assent 
to  the  principle  when  righdy  understood ;  but  it  is  a 
principle  which  must  be   received  with   qualifications. 
Contract  with  respect  to  a  given  matter  binds  the  pro- 
perty as  between  the  parties  to  the  contract ;  but  it  does 
not  affect  the  rights  of  third  persons,  or  bind  the  property 
in  reference  to  any  claim  which  they  may  have  upon  it, 
unless  they  either  have  notice,  or  are  volunteers.     This 
limitation  of  the  proposition  is  stated  explicitly  by  Lord 
Loughborough  in  the  very  passage  which  was  relied  on.  {a) 
**  Whatsoever,"  says  he,  "  is  the  agreement  concerning 
any  subject  real  or  personal,  though  in  form  and  con- 
struction merely  personal  and  suable  only  at  law,  yet,  in 
this  Court,  it  binds  the  conscience ; "  that  is  to  say,  the 
conscience  of  the  parties  to  the  agreement,  and  of  those 
who  claim  under  them  either  with  notice  or  without 
consideration.     For  his  Lordship  adds,  ^^  This  maxim 
I  take  to  be  universal,  that,  wherever  persons  agree  con- 
cerning any  particular  subject,  that  in  a  court  of  equity, 
as  against  the  party  himself^  and  any  claiming  under  him 
voluntarily  or  with  notice^  raises  a  trust."     Now  Fairlie 
and  Co.,  and  the  other  persons  who  along  with  them 
claim  a   lien   on   the  fund  in  Court,  in  opposition  to 
Bazelfs  demand,  though  they  claim  under  Fallon^  do 
not  claim  voluntarily  or  with  notice.     They  are  bond 
fide  creditors ;  and  there  is  no  evidence  that  they  had 
notice  of  Fallon^s  agreement  with  Bazett.     By  the  bond 
and  the  indenture  Falloti  engaged,  that,  when  his  com- 
xnbsion   should   be   sold,    part  of  the   produce   of  it 
should  be  appropriated  to  pay  Bazett;  and  that  con- 
tract was  undoubtedly  good  and  binding   as  between 
Fallon  and  Bazett.     The  commission  was  subsequently 
sold   through  the  agency  of  Messrs.  Collyerj  who  re- 


1823. 


COLLYER 
V. 

Fallon. 


VoL.L 


(a)  1  Ves.jun.478. 
2K 
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ceived  the  money  on  behalf  of  the  vendor ;  and  he  di- 
rected them  to  apply  a  certain  part  of  it  in  discharge  of 
the  claims  of  some  creditors,  whose  names,  with  the 
amount  of  their  respective  debts,  are  set  forth  in  a 
written  particular.  The  agents  consider  themselves 
bound,  as  against  the  property,  to  distribute  it  accord- 
ing to  this  particular;  though  having,  before  it  was  so 
applied,  received  notice  of  Bazetfs  claim,  they  hare 
thought  it  prudent  to  transfer  the  fund  into  Court,  and 
to  abstain  from  acting  upon  their  own  responsibility. 
The  vendor's  order  to  the  agents  to  pay  the  creditors 
was  an  appropriation  of  the  money ;  and  these  creditors^ 
through  the  agents,  obtained  possession  of  the  fond. 
Whether  the  vendor,  in  making  that  appropriation, 
committed  a  fraud  upon  his  contract  with  Bazett^  is  a 
question  with  which  they  have  no  concern ;  for  they 
were  no  parties  to  that  contract,  and  had  no  notice  of  it. 
The  case  would  be'very  different,  if  it  were  shown,  either 
that  they  had  notice  of  Bazett  and  Co.'s  rights  under  the 
agreement  with  Fallon^  or  that  they  were  not  creditors 
for  a  valuable  consideration. 

In  truth,  this  is  the  common  case  of  a  debtor,  who, 
having  a  fund  in  the  hands  of  his  banker,  gives  some  of 
his  creditors  a  right  to  take  it,  and  distribute  it  among 
themselves  in  satisfaction  of  their  demands.  The  order 
on  Messrs.  CoLlyer  to  pay  the  creditors  enumerated  in 
the  memorandum  of  the  12th  oi  January  was  an  assign- 
ment by  Fallon  of  a  chose  in  action  :  it  created  lien,  and 
those,  in  whose  favour  it  was  given,  got  hold  of  the  fund. 
The  adverse  claimants  have  nothing  to  oppose  to  this 
lien,  except  contract. 

Therefore,  on  both  of  the  questions  raised  in  this  suit, 
Bazett  must  fail,  (a) 


(a)  See  the  following  cases  :-*      Law  v.  Law,  Cas.  temp.  Talbot, 
Crouch  \.  Martin,  2  Vera.  595.;      140.;   Siuart  v.  Tucker,  S  W. 
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This  point  having  been  determined,  Mr.  Roupellf  for 
the  assignee  under  the  insolvent  debtors'  act,  was  pro- 
ceeding to  argue,  first,  that  no  person  was  entitled  to 
any  preference  over  the  general  creditors;  and,  se- 
condly, that,  even  if  the  creditors,  whom  the  Court 
had  preferred  to  Bazett  and  Co.,  were  to  be  preferred  to 
the  general  creditors,  Bazett  and  Co.  had  no  title  to 
priority,  and  ought  to  tbxAl  pari  passu  "wxili  the  other 
creditors  of  the  insolvent. 


182S. 


The  Master  of  the  Rolls.  The  Master  in  his 
report  finds,  that  no  assignment  of  the  estate  and  effects 
oi  Fallon  had  been  produced  before  him.  The  Court 
cannot  listen  to  counsel  for  an  alleged  assignee,  of  whose 
dtle  to  that  character  of  assignee,  in  which  alone  he 
would  have  a  right  to  be  heard,  it  has  not  the  requi- 
site evidence. 


The  decree  directed  that  the  Master  should  tax  the 
costs,  and  compute  interest  up  to  the  date  of  his  further 
report  on  the  debts  otFairlie^  Bonhamy  and  Co.,  Armitt 
and  Borough^  and  Duherley^  and  that  they  should  be 
paid  their  principal,  interest,  and  costs  out  of  the  fund 
in  court.  It  then  ordered  ^^  the  residue  of  the  money  and 
cash  to  be  paid  to  the  defendant  BicJiard  C.  Bazett^  on 
account  of  his  claim  of  2539/.  135.  9d.  for  principal  and 
interest  mentioned  in  the  Master's  general  report  (a) ;  and 


Blackst  1137. ;  Lidderdalev. The 
Duke  of  Montrose,  4  T.  Rep. 
848. ;  Stone  v.  Lidderdale,  2  Anst. 
555.;  Moutfs  V.  Leake  J  8  T.  Rep. 
414.;  Dami  v.  Edgar,  4  Taunt. 
65. ;  see  also  1  0. 2.  st.  2.  c  1^. 
and  1  G.  4.  c.  119.  b.38. 

(a)    Sir  Thonuu  Plumer  did 
not  decide  any  question  as  be- 

2K 


tween  the  assignee  under  the 
insolvent  debtors*  act  on  the 
one  handy  and  either  Bazett,  or 
the  creditors,  whose  priority  was 
established,  on  the  other  hand ; 
though  the  principles,  on  which 
his  judgment  proceeded,  would 
obvious^  sustain  the  ciaim  of 
the  latter  against  that  of  the  ge« 
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1824. 
Dec.  6. 10. 


his  Honor,"  the  decree  added,  "  doth  not  tliink  fit  to 
give  any  costs  to  the  defendant,  JR.  C.  Bazett"  {a) 


Sharkey^  the  assignee  under  the  insolvent  debtors'  act, 
presented  a  petition  of  rehearing,  which  prayed  that  the 
Court  would  reverse  so  much  of  the  decree  of  the  15th 

« 

oi  December  1823  as  directed  the  residue  of  the  money 
produced  by  the  sale  of  Fallonh  commission  to  be  paid 
to  the  defendant  Richard  C.  Bazeti,  and,  instead  thereof, 
would  order  that  residue  to  be  paid  to  the  petitioner  in 
his  character  of  assignee. 


It  did  not  question  the  priority  of  the  creditors  who 
were  included  in  the  memorandum  of  the  12th  o(Janu» 
arylSlS. 

Mr.  Boiipell  and  Mr.  Knight^  for  the  petitioner. 

Mr.  Homef  Mr.  ShadtceU^  and  Mr.  West^  for  BazetL 


The  petitioner  had  obtained  an  order  to  prove  vivi 
voce  at  the  hearing  the  assignment  to  h\m  of  FaUon*s 
estate   and   effects;  but  Mr. Home  and  Mr.Shadwell 


neral  creditors.  Neither  was 
the  direction  in  the  decree  fot 
the  payment  of  the  residue  to 
Bazett  the  result  of  any  opinion 
expressed  by  the  Court  on  any 
question  that  might  be  raised 
between  him  and  the  assignee. 
In  the  circumstances,  under 
which  the  cause  came  on  to  be 
heard,  Bazett  was  the  only  party 
before  the  Court  who  was  in  a 
condition  to  assert  any  claim  to 


the  residue;  for  Sharkey  had 
not  proved  himself  to  be  as- 
signee. 

(a)  The  question  argued  and 
decided  at  this  rehearing  had 
not  been  brought  before  the 
Court  at  the  original  bearing  on 
further  directions ;  for  Sharkey^ 
not  being  then  in  a  condition  to 
make  out  his  title  to  the  charac- 
ter of  assignee,  could  not  raise 
the  point. 
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relieved  him  from  all  difficulty  on  that  point,  by  ad-  1824*. 

mitting  that  he  was  the  assignee  of  the  insolvent,  and 
choosing  to  argue  the  question  on  its  merits. 


For  the  petition  it  was  argued,  that  the  general  cre- 
ditors ought  not  to  be  postponed  to  Bazett^  who,  with 
his  cestui  que  ti-ust  Colvin^  were  at  the  utmost  only  spe- 
cialty creditors  of  Fallon.     There  was  nothing  in  the 
transactions  between  FcdUm  and  Bazett^  which  could 
create  lien  upon,  or  amount,  in  equity,  to  an  assignment 
of,  the  proceeds  of  the  sale  of  the  commission.     Indeed, 
that  part  of  the  decree,  in  which  all  parties  acquiesced, 
proved,  that  the  alleged  lien  of  Bazett  was  altogether  a 
nullity.     For  if  Bazett  was,  in  truth,  assignee  of  the 
fund,  his  title,  such  as  it  might  be,  was  the  first  in 
point  of  time,   and   would,  therefore,    have  prevailed 
against  the  equitable  assignment  to  particular  creditors 
contained  in  the  memorandum  of  the  12th  of  January. 
In  fact,  however,  the  Court  had  determined  in  favour 
of  these  particular  creditors,  and  had  even  refused  costs 
to  Bazett.     Consequently,  Bazett  could  not  be  assignee 
of  the  fund ;  and,  if  he  was  not  such  assignee,  he  had 
no  claim  upon  it,  except  as  ranking  pari  passu  with  the 
other  creditors. 

In  reply  to  this  line  of  argument,  Mr.  Home  and 
Mr.  Shadwell  obseiTed,  that  the  reason  why  Bazett 
had  failed  in  the  competition  with  the  creditors  enu- 
merated in  the  memorandum  was,  that  these  creditors 
had  been  held  to  be  assignees  of  particular  portions  of 
the  fund  for  valuable  consideration.  The  present  claim- 
ant did  not  fill  that  character ;  and,  consequently,  there 
was  nothing  in  the'  principle  which  had  prevented 
Bazett  from  having  the  first  priority,  to  exclude  him 
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irom  preference  over  the  general  mass  of  creditors. 
The  contract  of  Fallon  with  Bazctt  bound  the  proceeds 
of  the  sale  of  the  commission  as  between  the  parties  to 
that  contract  The  assignee  under  the  insolvent  act 
could  not  be  in  a  better  situation  than  the  insolvent  him- 
self would  have  been;  and,  consequently,  as  against  that 
assignee,  the  claim  of  Bazett  must  be  allowed. 


Bfoembcr  10. 


Lord  Gifford,  Master  of  the  Rolls. 

On  the  best  consideration  which  I  have  been  able  to 
give  the  subject  since  the  case  was  last  heard,  it  appears 
to  me,  with  the  utmost  deference  for  the  decision  of  the 
late  Master  of  the  BollSf  that  Mr.  Bazett  cannot  substan- 
tiate the  claim  which  be  has  made  on  the  produce  of 
these  commissions. 

It  has  been  settled  in  various  cases,  on  the  ground  of 
public  policy,  and  it  was  admitted  in  the  argument,  that 
the  pay  of  an  officer  in  the  army  cannot  be  assigned  by 
liim  to  any  other  person.  It  is  equally  clear,  that  be 
has  no  right  to  alienate  his  commission ;  though,  if  be 
wishes  to  retire  from  the  army,  he  may,  under  special 
circumstances,  and  through  the  medium  of  the  com- 
mander-in-chief, obtain  the  leave  of  the  crown  to  sell 
out  for  the  regulation  price.  Undoubtedly,  therefore, 
the  commission  itself  was  not  alienable  by  Captain 
Fallon. 

All  that  Captain  Fallon  did  in  the  first  instance  was 
to  deposit  the  commission  itself  with  Mr.  Bazett*  This 
could  at  the  utmost  give  a  lien  (if  such  a  lien  could  be 
given)  only  on  the  parchment  or  paper  of  the  instru* 
ment;  and  of  that  lien,  such  as  it  is,  Mr.  Bazett  has  the 
full  benefit ;  for  it  appears  by  the  Master's  report,  that 
the  commissions  are  still  in  his  hands. 
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Then,  by  the  deed  of  1812,  Captain  FaUon  consented 
that  Bazett  should  be  at  liberty  to  sell  the  commission. 
That  consent  never  could  be  enforced ;  neither  does  it 
appear  that  any  attempt  was  made  to  act  upon  it. 
Bazett  never  could  have  been  entitled  to  effect  a  sale ; 
for  no  officer  in  the  army  can,  without  the  permission 
of  the  crown,  authorize  any  other  person  to  sell  his 
commission. 


1824. 


A  covenant  was  likewise  procured  from  Fallon  that 
he  would  do  no  act  to  incumber  the  commission.  That 
covenant  undoubtedly  still  exists  in  due  force,  if  any 
remedy  upon  it  can  be  obtained. 

It  appears  to  me,  therefore,  that  the  deposit  of  the 
commission,  even  accompanied,  as  it  subsequently  was, 
by  the  covenants  in  the  deed  of  1812,  could  not  give 
Mr.  Bazett  a  specific  lien  on  the  purchase-money  which 
might  afterwards  be  paid  by  any  other  officer,  to  whom 
Captain  Fallon^  in  consequence  of  permission  granted 
by  the  commander-in-chief,  might  sell  his  captaincy  of 
dragoons. 

When  the  requisite  permission  was  obtained  in  18 15, 
Captain  Fallon  had  no  communication  with  Mr.  Bazett  s 
nor  was  Mr.  Bazett  a  party  to  the  subsequent  sale. 
Throughout  the  transaction  Captain  FaUon  acted  by  his 
own  authority.  It  was  he  who  employed  the  Plaintiffs 
to  sell  it;  by  them  the  sale  was  effected;  into  their 
hands  the'^purchase-money  was  paid.  The  money  being 
thus  paid  to  them,  I  do  not  see  how  Bazett  could  have 
maintained  an  action  at  law  against  them  for  money 
had  and  received  on  his  behalf.  On  the  contrary,  it  is 
admitted,  that,  when  the  money  came  into  the  hands  of 
the  Messrs.  Collyer^  Captain  Fallon  had  full  authority  to 
appropriate  any  part  of  it;  and  that  authority  he  exer- 
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eised  by  appropriating  a  8um  to  those  creditors  whose 
preferable  title  has  been  already  ratified  by  the  Court* 
The  appropriation  so  made  stands  on  grounds  perfecdy 
different  from  the  present  claim ;  for  it  was  an  appro- 
priation, not  of  money  to  be  received  by  the  sale  of  a 
commission,  but  of  money  which  had  been  actually  re- 
ceived by  the  plaintiff's,  and  had  become  a  debt  due 
from  them  to  him.  The  moment,  therefore,  that  the 
memorandum,  directing  them  to  retain  a  sum  of  1 160/. 
for  the  benefit  of  particular  persons,  was  communicated 
to  them,  they  became  trustees  of  so  much  of  the  iund 
for  the  use  of  the  persons  thus  specified.  With  respect 
to  the  residue,  the  case  is  different:  for,  unless  Captain 
Fallon  consented  to  the  appropriation  of  it,  as  he  had 
consented  to  the  appropriation  of  the  other  sums^  it 
could  not  but  continue  to  be  what  it  was  when  it  first 
came  into  the  hands  of  the  agents — money  had  and  re- 
ceived by  them  for  his  use.  Did  he  then  appropriate  it 
to  the  discharge  of  Bazetfs  debt  ?  quite  the  contrary. 
No  sooner  did  Bazett  give  notice  of  his  claim^  than 
Fallon  came  forward  to  object  to  it,  and  .to  assert  his 
right  to  dispose  of  the  money  as  being  received  for  his 
own  use,  and  held  solely  for  his  own  benefit. 


If  Bazett  has  no  claim,  it  is  clear,  Fallon  having 
taken  the  benefit  of  the  insolvent  act,  that  the  money 
passed  by  the  assignment  to  Sharkey^  whose  title  as 
assignee,  though  not  stated  conclusively  in  the  report, 
has  been  admitted  at  the  bar. 
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Rolls. 

18^5 

BINNINGTON  v.  HAR WOOD.  Dec.  iVis. 

1884. 
February  10. 

^^ERTAIN  freehold  and  copyhold  premises,  repre-  i825. 

^^^  sented  by  the  bill  as  being  subject  to  a  mortgage  ruarya  . 

for  500/.  to  Eadouj  were  devised  and  appointed  by  Ca-  Where  a  decree 

tharine  Biimington^  the  owner  of  the  equity  of  redemp-  ^.     \ 

tion,  to  two  trustees  upon  trust  to  sell,  and,  after  paying  counts  of  a  mort- 

the   mortgage   and   some   other   debts,   to   divide   the  gagee  in  posses- 

residue  of  the  produce  amon^r  her  five  children  equally.  "O"*^"""^"^" 
rrii  ..,  ^,  1111  should  be  made. 

The  original  trustees  being  dead,  and  the  legal  estate  and  that  the  rents  ' 

in  the  premises  having  descended  to  two  infants,  Eadon^  and  profits  of  the 

in  conjunction  with   two  of  the  five  persons   entitled  premises,  as  pftcn 
i_       /•  •  II  1  .         r       1  ./.111  .     as  they  exceeded 

benencialiy  to  the  equity  of  redemption,  filed  the  on-  ^j^^  i^^^^^x^  ^c- 

ginal  bill  on  the  12th  of  June  1809,  against  the  three  cmeddueon  the 

other  ccstuisque  trust,  who  were  stated  to  be  all  out  of  "^^^  should  be 

the  jurisdiction  of  the  Court,  and  against  the  two  infant  ^^^  of  the   rin- 

trustees.     It  alleged  that  the  whole  of  the  500/.,  with  an  cipal;  a  rest 

arrear  of  interest,  was  due  to  Eadon  upon  his  mortgage,  ought  to  be  made 

and  that  he  was  willing  to  concur  with  his  co-plaintiffs         •  ^  u  .u 

^  ^         *^  receipt  by  the 

in  a  sale;  and  it  prayed,  among  other  things,  that  the  mortgagee  of  a 
freehold  and  copyhold  premises  might  be  sold ;  that,  if  sum  exceeding 

necessary,  an  account  miffhi  be  taken  of  what  was  due    ,  ^  ^"     ^^  *    . 

,  °   .  though  occumng 

to  Eadon  for  principal  and  interest ;  and  that  his  mort-  in  the  interval 
gage  debt  might  be  discharged  out  of  the  money  to  be  between  the  an- 

raised  by  the  sale.  ""^^  '^'^:      , 

From  that  date 

the  subsequent  annual  rests  ought  to  be  computed. 
An  equity  of  redemption,  being  subject  to  a  trust  for  sale,  the  mortgagee,  with  some 
of  the  cestuisque  trust  of  the  equity  of  redemption,  filed  a  bill  for  the  sale  of  the  pre- 
mises, allying  that  the  whole  of  his  principal,  with  an  arrear  of  interest,  was  due  to  him» 
and  suppressing  the  fact,  that  he  had  been  for  several  years  in  possession ;  the  result 
of  the  account  was,  that  nothing  was  due  on  the  mortgage  when  the  bill  was  filed :  Held, 
that  the  mortgagee  must  pay  to  the  defendants  the  costs  of  so  much  of  the  suit  as 
related  to  the  mortgage,  and  the  accounts  and  enquiries  concerniog  it. 
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The  answers  disclosed  a  fact,  of  which  no  mention  was 
made  in  the  bill,  that  Eadon  had  been  for  many  years  in 
possession  of  both  tlie  freehold  and  copyhold  premises. 

On  the  6th  oijuly  1813,  a  decree  was  made,  which, 
so  far  as  Eadon  or  his  claims  were  concerned,  was  the 
usual  decree  against  a  mortgagee  in  possession;  con- 
taining the  common  directions,  that  the  Master  should 
tax  him  the  costs  of  the  suit,  and  set  an  annual  value  by 
way  of  rent  upon  the  premises^  with  which  he  was  to  be 
charged  during  the  time  of  his  possession.  Under  this 
decree,  varied  in  some  collateral  points  by  an  order  of 
the  13th  of  November  1813,  an  occupation-rent  was 
fixed,  and  the  estates  were  sold. 


In  the  subsequent  proceedings  it  appeared  that  the 
copyholds,  of  which  Eadon  had  claimed  to  be  mort- 
gagee, were,  in  truth,  not  included  in  his  mortgage; 
and  it  was  further  alleged  by  those  who  were  opposed 
to  him  in  interest,  that  his  debt  had  been  satisfied  by 
the  rents  and  profits  which  he  had  received  before  the 
filing  of  the  bill,  and  that  his  conduct  had  been  such  as 
not  to  entitle  him  to  the  indulgence  with  which,  in  ordi- 
nary cases,  the  Court  treats  a  mortgagee.  Accordingly, 
the  matter  was  brought  before  the  Lord  Chancellor^  by 
a  petition  for  the  rehearing  of  the  original  decree,  and 
also  a  petition  of  appeal  from  an  order  made  by  the 
Vice -Chancellor.  In  this  stage  of  the  cAuse,  the  Lord 
Chancellor  gave  Eadon  the  option  of  being  treated,  with 
respect  to  the  copyhold  premises,  either  as  a  wrong- 
doer or  as  a  mortgagee  in  possession;  and,  Eadon 
having  elected  to  be  dealt  with  in  the  latter  character,  a 
decree  was  pronounced,  which,  after  ordering  that  some 
variations  should  be  made  in  the  former  decree,  and 
particularly  that  the  clause  providing  for  the  taxation  of 
Eadoris  costs  should  be  omitted,  directed  the  following 
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words  to  be  added  to  it :  —  "  And,  it  being  admitted 
that  the  said  plaintiff,  Francis  Eadon^  had  been  in  pos- 
session of,  or  in  the  receipt  of,  the  rents  and  profits  of  the 
said  copyhold  premises,  and  he  submitting  to  be  charged 
as  a  mortgagee  in  possession  thereof,  it  is  ordered  that 
the  Master  do  take  an  account  of  the  rents  and  pro- 
fits of  the  said  copyhold  premises  received  by  the  said 
Francis  Eadon,  or  by  any  other  person  or  persons  by  his 
order  or  for  his  use,  or  which,  without  his  wilful  default, 
might  have  been  received  thereout :  and  the  said  Master 
is  to  set  an  annual  value  by  way  of  rent  on  the  said  copy- 
bold  premises  for  the  time  during  which  Francis  Eadan 
has  been  in  the  possession  or  occupation  thereof,  ac- 
cording to  which  the  said  Francis  Eadon  ought  to  be 
charged,  and  the  said  Francis  Eadon  is  to  be  charged 
therewith  accordingly :  and  in  taking  the  said  account 
of  the  rents  and  profits,  and  the  account  directed  by  the 
said  decree  with  respect  to  the  freehold  premises,  the 
said  Master  is  to  make  annual  rests,  and  when  and  as 
often  as  the  rents  and  profits  of  the  said  freehold  and 
copyhold  premises  shall  exceed  the  interest  of  the  mort- 
gage debt,  it  is  ordered  that  the  same  be  applied  in 
reduction  of  the  principal  money  due  in  respect  of  the 
said  mortgage  debt,''  &c. 


1823. 


BlKNINOTOH 
V. 

Harwooo. 


The  Master,  in  his  report,  made  the  first  rest  on  the 
5th  oijulj/  1805,  when  he  credited  the  mortgagee  with 
500/.,  for  principal,  and  75/.  for  three  years'  arrear  of 
interest,  and  debited  him  with  two  sums  of  246/.  Is. 
and  110/.  5s.f  which  had  been  received  by  him  in  the 
preceding  February,  for  profits  and  arrears  of  rent  of  the 
premises. 


To  this  report  an  exception  was  taken ;  and  the  ex- 
ception, besides  resisting  the  report  on  two  other 
points,  stated,  ^'  that  the  Master  had  allowed  75/.  for 
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three  years'  interest  on  the  principal  sum  of  5001.  in 
mortgage  to  the  defendant  Francis  Eadon  up  to  the  5th 
day  of  July  1805,  &c. ;  whereas  the  Master  ought  to 
have  allowed  interest  on  the  said  principal  sum,  not  up  to 
the  5th  of  Jtdy  ISOBj  but  only  up  to  the  2d  of  February 
1805,  at  which  time  he  found  that  the  said  Francis 
Eadon  received  two  sums  of  110/.  5s.  and  U6L  Is.  for 
profits  and  arrears  of  rent  of  the  mortgaged  premises, 
and  he  ought  then  to  have  deducted  such  sums  from  the 
principal  and  interest  of  the  mortgage." 

The  Master's  reason  for  making  the  rests  on  the  5th 
of  July  was,  that  the  mortgage-deed  bore  date  on  the 
5th  of  July  1798,  from  which  day  the  interest  on  the 
500/.  commenced. 

Mr.  Agar  and  Mr.  Kfiight,  for  the  exception. 

By  the  words  of  the  decree,  the  sums  received  in 
February  1805  were  to  be  applied  forthwith,  first,  to 
the  discharge  of  the  then  existing  arrear  of  interest,  and 
next  to  the  diminution  of  the  principal.  The  Lord 
Chancellor^  in  ordering  annual  rests  to  be  made,  intended 
a  benefit  and  not  a  loss  to  the  mortgagor ;  but  he  will  be 
a  sufferer,  instead  of  being  a  gainer,  by  that  which  was 
meant  to  be  beneficial  to  him,  if  the  Master's  mode 
of  taking  the  account  be  correct  The  mortgagee 
received  these  two  sums  in  February :  he  is  not  charged 
with  them  till  the  5th  of  July,-  and  yet  during  all  this 
period  interest  is  computed  upon  the  whole  of  his  prin- 
cipal. The  efiect  of  such  a  mode  of  calculation  is  to 
allow  him  interest  on  the  whole  of  the  principal  debt, 
after  a  large  part  of  it  has  been  paid. 

Mr.  Home  and  Mr.  Wakefield^  for  the  report. 

The  decree  in  express  terms  directs  the  Master  to 
make  annual  rests.     Such  a  direction  excludes  all  rests 
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which  are  not  annual;  and  the  exceptants,  in  fact, 
demand  that  the  Master  shall  make  other  rests  besides 
those  ordered  by  the  decree. 

The  Master  of  the  Rolls. 

Notwithstanding  the  elaborate  discussion  which  this 
subject  received  in  the  case  of  Raphael  v.  Boehm  (a), 
there  is  considerable  doubt  as  to  the  effect  of  a  direction 
to  the  Master  to  make  annual  rests  in  taking  accounts. 
In  the  case  of  a  mortgagee,  however,  I  cannot  yield  to 
the  arguments  by  which  Mr.  EadorCs  counsel  have 
endeavoured  to  maintain  the  report.  A  mortgagee  can 
never  receive  more  than  his  principal  and  interest  on  it 
at  the  rate  of  five  per  cent.  Now,  if,  in  the  early  part 
of  the  year,  a  payment  is  made  to  him  exceeding  the 
interest  which  is  then  due,  and  he  is,  nevertheless, 
allowed  interest  on  the  whole  of  his  principal  down  to 
the  end  of  the  year,  what  is  the  profit  which  he  derives 
from  his  mortgage  in  the  interval  between  the  date  of 
that  payment  and  the  date  of  the  annual  rest  ?  It  is 
clear  that  a  part  of  his  principal  has  been  repaid  to  him, 
and  yet  he  receives  interest  upon  the  whole  of  it :  in 
other  words  he  gets  more  than  five  per  cent,  on  the 
sum  for  which  he  is  actually  a  creditor.  Suppose  that 
the  sum  paid  to  Eadon  on  the  2d  of  February  had  been 
equal  to  the  whole  of  the  500/.,  with  the  arrears  of 
interest  calculated  to  that  day,  would  he  have  been 
entitled  to  interest  on  the  500/.  up  to  the  5th  day  of 
Jtdy  ?  Is  it  possible  that  such  should  be  the  effect  of  a 
direction  to  make  annual  rests?  The  sums,  which  a 
mortgagee  in  possession  receives  in  respect  of  the  mort* 
gaged  premises,  at  times  intermediate  between  the  dates 
of  the  annual  rests,  must  be  applied,  when  they  exceed 
the  interest,  to  the  reduction  of  the  principal ;  and,  in 
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the  present  case,  that  course  is  clearly  prescribed  by  the 
very  words  of  the  decree. 


The  order  made  was,  ^*  that  the  exception  should  be 
allowed,  except  as  to  the  sum  of  751. ;  and  as  to  the  said 
sum  of  751.  the  exception  was  allowed  as  to  so  much  as 
was  composed  of  interest  between  the  2d  of  Febnian/ 
and  the  5th  of  July  ;  and  as  to  such  interest  and  the  other 
part  of  the  exception,  it  was  referred  back  to  the  Master 
to  review  his  report/' 


The  Master,  in  reviewing  his  report,  made  a  rest  on 
the  2d  o(  February  1805,  and  annual  rests  on  the  2d  of 
Febmary  in  each  succeeding  year,  and  not,  as  he  had 
before  done,  on  the  5th  oi  July. 

Eadon  took  an  exception  to  the  report  thus  re- 
viewed; insisting  that  the  Master,  after  having  ascer- 
tained what  was  due  on  the  mortgage  on  the  2d  of 
February^  ought  to  have  computed  interest  thereon  to 
the  5th  of  July  1805,  and  thence  to  have  settled  the 
accounts  by  annual  rests. 

Mr.  Hotme  and  Mr.  WaJc^ldj  in  support  of  the 
exception,  argued,  that  the  effect  of  the  order  on  the 
former  exceptions  was  merely  to  disallow  certain  items 
which  the  then  report  allowed  to  Eadon  ;  so  that,  under 
It,  the  Master  could  correct  only  those  particular  items, 
but  had  no  power  to  model  the  accounts  anew,  or  to  vary 
the  date  of  the  annual  rests. 


1825. 
Fehruaty  25. 


Lord  Gifford,  Master  of  the  Holls,  was  of 
opinion  that  the  report  was  right,  and  over-ruled  the 
exception. 
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The  result  of  the  account^  as  stated  in  the  Master's 
final  report,  was,  that,  on  the  2d  oi  February  1809,  being 
the  annual  rest  immediately  preceding  the  12th  o(June^ 
1809,  which  was  the  date  of  the  filing  of  the  bill,  a  balance 
of  somewhat  less  than  12/.  was  all  that  remained  due  to 
Eadon  upon  his  mortgage ;  and  that,  at  the  next  annual 
rest,  on  the  2d  o(  February  1810,  there  was  a  consider- 
able balance  against  him.  The  proportion  of  the  oc- 
cupation rent  for  the  period  between  the  2d  of  February 
and  the  12th  of  June  was  greater  than  the  sum  due  to 
bim  on  the  former  day ;  so  that,  if  he  was  to  be  con- 
sidered as  accountable  on  the  12th  of  June  for  so  much 
of  the  annual  rent  as  was  proportional  to  the  part  of 
the  year  which  had  then  elapsed,  he  had  been  overpaid 
at  the  time  when  the  bill  was  filed.  Under  these  cir- 
cumstances, the  question  arose,  by  whom  should  the 
costs  of  the  suit  be  borne  ? 
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In  the  course  of  the  proceedings  various  suits,  both 
of  revivor  and  of  revivor  and  supplement,  had  become 
necessary,  in  all  of  which  Eadon  was  a  defendant. 


Mr.  Agary  Mr.  Knight^  Mr.  BottpeU,  and  Mr.  Gar^ 
ratty  for  parties  adverse  in  interest  to  Eadon. 

As  this,  they  argued,  was  in  effect  a  suit  for  the  pay- 
ment of  a  pretended  mortgage  debt,  which  now  appeared 
to  have  been  overpaid  at  the  time  of  filing  the  bill,  it 
must  be  treated  as  a  proceeding  altogether  unnecessary 
and  improper;  and  it  could  not  be  entitled  to  more 
favour  or  indulgence  than  a  foreclosure  suit  would  have 
met  with  under  similar  circumstances.  A  moVtgagee^ 
who  files  a  bill  of  foreclosure,  when  nothing  is  due  to 
him,  invariably  pays  costs ;  and,  upon  the  same  prin- 
ciple^ the  costs  of  the  present  suit  must  fall  upon 
Eadon. 
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Mr.  Home  and  Mr.  Wakefield^  for  Eadan. 

This  is  not  a  bill  of  foreclosure,  but  a  bill  for  the 
sale  of  the  premises.  The  two  cesfuis  que  trusty  who  are 
co-plaintiiTs  with  Eadon,  had  a  right,  as  against  the 
trustees  and  the  other  cestuique  trusty  to  call  for  a  sale ; 
but  a  sale  could  not  take  place  without  Eadon*s  consent, 
or,  considering  the  circumstances  in  which  the  pro- 
perty stood,  be  carried  completely  into  effect  without 
the  interposition  of  this  Court.  A  suit,  therefore,  if  not 
absolutely  necessary,  was  at  least  proper ;  to  that  suit 
Eadon  was  a  necessary  party :  if  he  had  been  a  defend- 
ant, it  would  have  been  ridiculous  to  have  talked  of 
throwing  the  costs  of  the  proceedings  upon  him ;  and 
shall  he  fare  the  worse,  because,  out  of  his  anxiety  to 
save  the  estate  the  expense  of  an  additional  party,  he 
has  consented  to  be  a  co-plaintiff  instead  of  a  defendant? 
It  was  the  honest  belief  of  all  parties,  at  the  time  when 
the  bill  was  filed,  that  there  was  a  balance  due  to  the 
mortgagee.  Even  upon  the  account,  as  it  now  stands, 
afler  every  technical  advantage  has  been  taken  of  his 
situation,  and  he  has  been  charged,  as  mortgagee  in 
possession,  with  the  rent  of  premises  of  which  in  truth  he 
was  not  mortgagee,  there  was  a  balance  due  to  him  at 
the  annual  rest  immediately  preceding  the  institution  of 
the  suit. 


The  Master  of  the  Rolls. 

I  cannot  throw  the  costs  of  the  whole  suit  upon 
Eadon.  As  this  freehold  and  copyhold  estate  was  sub- 
ject to  a  trust  for  sale,  it  was  undoubtedly  competent  to 
the  owners  of  two  fifths  of  the  equity  of  redemption  to 
come  to  the  Court  for  the  purpose  of  having  the  trust 
executed.  So  far  as  the  suit  had  that  object,  I  cannot 
say  that  it  was  instituted  improperly ;  and  there  is  no 
evidence  that  Eadon  had  recourse  to  any   improper 
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practices,  or  exercised  any  undue  influence  over  the 
persons  who  became  co-plaintiffs  with  him  in  the  original 
suit,  in  order  to  induce  them  to  concur  with  him  in  the 
proceedings. 
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But  infinitely  the  greater  part  of  the  expenses  of  this 
suit  has  been  occasioned  by  the  accounts  and  inquiries 
relative  to  the  mortgage  debt:  and,  to  determine  by 
whom  this  portion  of  the  costs  ought  to  be  paid,  we 
must  inquire,  whether  Eadon  has  stated  his  case  fairly 
in  his  bill.  He  has  not  stated  it  fairly.  The  bilF  con- 
tains not  the  slightest  mention  of  the  fact,  that  he  was 
then,  and  had  been  for  many  years,  in  possession  of  the 
premises ;  and  it  was  the  answers  of  the  defendants 
which  first  disclosed  that  most  important  circumstance. 
Not  only  does  Eadon  suppress  that  which  he  ought  to 
have  stated  :  he  likewise  alleges  that  which  ought  not  to 
have  been  alleged ;  for  he  asserts  that  the  whole  of  his 
principal,  with  an  arrear  of  interest,  was  then  unpaid. 
The  frame  of  the  suit,  too,  is  not  unworthy  of  notice. 
All  the  owners  of  the  equity  of  redemption,  except 
those  who  nre  stated  to  be  out  of  the  jurisdiction  of  the 
Court,  are  made  co-plaintiffs  with  him :  so  that  there 
was  a  great  probability,  that,  if  his  accounts  were  gone 
into,  no  person  beneficially  interested  in  the  result  would 
be  present  at  the  investigation,  except  his  own  co- 
plaintiffs. 


^  \ 


The  accounts  have  now  been  taken  against  him  :  and 
from  them  it  appears,  that,  when  he  filed  the  bill,  he 
had  been  overpaid  by  a  few  pounds.  If  he  had  filed  a 
bill  of  foreclosure,  the  account  would  have  been  taken 
up  to  the  day  of  filing  the  bill ;  and  if  it  had  turned 
out,  that  on  that  day  nothing  was  due  to  him,  he  must 
have  borne  the  expenses  of  the  suit  which  he  had  so 
improperly  instituted.     If,  again,  he  had  been  made  a 
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defendant  to  a  bill  calling  for  a  sale  of  the  premises,  he 
would  have  been  bound,  in  his  character  of  mortgagee  ia 
possession,  which  carries  with  it  the  obligation  of  having 
accurate  accounts  always  ready,  to  have  stated  in  his 
answer  the  amount  of  his  demand  fairly ;  and  if  he  had 
done  so,  the  cestuique  ttnisty  finding  that  he  had  admitted 
himself  to  have  been  fully  paid,  might  have  declined  to 
ask  or  prosecute  any  inquiries  or  accounts  against  him, 
and  might  have  proceeded,  without  expense  or  delay,  to 
a  sale  of  the  estate.  That  could  not  be  done,  because 
Eadon  concealed  the  true  state  of  the  case ;  and  it  is  his 
misconduct  which  has  occasioned  all  the  expense  of 
the  accounts  and  inquiries  relative  to  his  mortgage. 
Therefore,  as  between  him  on  the  one  hand,  and  the 
defendants  in  the  original  suit  and  their  representatives 
in  the  revived  and  supplemental  suits  on  the  other,  he 
must  pay  to  those  defendants  and  their  representatives 
the  costs  of  so  much  of  the  proceedings  in  these  causes 
as  relate  to  his  mortgage,  and  the  accounts  and  inquiries 


concernmg  it. 


9 

As  to  the  cestuisque  trusty  who  were  originally  co- 
plaintifis  with  Eadorij  though  I  will  not  make  them  pay 
costs,  I  cannot  give  them  costs  against  him. 


DEL  PONT  V.  DE  TASTET. 


A  few  unnecessary  rjlHE  plaintiffs  in   this  case  were  Jua7i  Jose  Marco 

words  in  a  bill  do  X    ^^   p^^^^^  ^   merchant   at  Madrid,    and    William 

not  render  It  im-  -»,  aai  -             i-                       .        i.                      n       t 

pertinent  Matt/itcssen,  his  attorney  m   this  country  for  the  pur- 

In  a  bill  for  an  account,  it  is  not  impertinent  to  set  out  at  length  letters  sent  to  the 
Defendant  demanding  the  account,  though  the  bill  contains  a  general  allegation  that 
applications  have  been  made  to  the  Defendant  to  account,  and  the  usual  charge  as  to 
letters  in  the  possession  of  the  Defendant. 
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poses  of  this  suit;  and  the  principal  object  of  the  bill  1823. 

was,  to  compel  the  defendant,  a  merchant  in  London^  to       DilPont 
account  for  the  proceeds  of  some  doubloons,  alleged  to      ^    J'- 
have  been  remitted  to  him  from  Lima^  on  account  of  the 
plaintiff  Del  Pont.     Various  letters  respecting  the  doub- 
loons had  been  written  by  the  defendant,  in  the  French  / 
and  Spanish  languages,  to  the  plaintiff  Del  Pont^  and  to 
some  merchants  at  Hamburgh^  who  had  acted  as  his 

agents   in   the  business  ;  and  the  bill  set   forth  trans-  fJ^ 

lations  of  different  passages  in  these  letters.  The  state- 
ment in  the  bill  of  each  of  these  translations  was 
introduced  in  the  following  manner :  —  That  on  or 
about  &c.  the  defendant  wrote  and  sent  to  &c.  a  letter, 
in  the  French,  or,  as  the  case  might  be,  in  the  Spanish 
language,  in  which,  according  to  an  accurate  translation 
of  such  letter  into  the  English  language,  he  the  defend- 
ant expressed  himself  in  the  words  and  figures,  or  to 
the  purport  and  effect,  following,  that  is  to  say,  &c. 
The  bill  also  contained  a  long  statement  of  the  power 
of  attorney  by  which  the  plaintiff  Matthiessen  was  ap- 
pointed the  agent  of  the  plaintiff  Del  Pont ;  and,  in 
addition  to  the  general  allegation  that  application  had 
been  made  to  the  defendant  to  account,  and  the  usual 
charge  as  to  letters  papers  and  writings  in  the  posses- 
sion of  the  defendant,  it  set  out,  by  way  of  charge,  two 
letters,  demanding  the  account  required  by  the  bill, 
which  had  been  sent  to  the  defendant  by  the  solicitor  of. 
the  plaintiffs  shortly  before  the  bill  was  filed. 

The  bill  was  referred  for  impertinence ;  and,  on  the 
20th  of  November  1822,  the  Master  reported  it  to  be 
impertinent,  as  to  the  principal  part  of  the  power  of 
attorney,  and  as  to  the  words  "  in  the  words  and  figures 
or"  wherever  they  occurred  as  introductory  to  the 
translations  of  the  letters. 
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1829.  The  defendant  excepted  to  the  report,  insisting,  that 

Del  Pomt        ^  Master  ought  to  have  found  the  bill  to  be  imperti- 
V.  nent  as  to  the  words,  ^^  according  to  an  accurate  tran»- 

^  lation  of  such  letter  into  the  Ejiglish  language  "  intro- 

ductory to  the  translations  of  the  letters :  and  as  to  the 
whole  of  the  letters  sent  to  the  defendant  by  the  plaintiff's 
solicitor.  The  plaintiffs  also  excepted  to  the  report,  so 
far  as  it  stated  the  bill  to  be  impertinent  as  to  the  words, 
^  in  the  words  and  figures  or,"  but  they  did  not  dispute 
the  report  as  to  the  power  of  attorney. 

The  two  sets  of  exceptions  were  heard  before  the 
Vice-Chancellor  on  the  20th  of  November  182S,  when 
his  Honour  ordered  the  defendant's  exceptions  to  be 
over-ruled,  and  the  plaintiffi'  exceptions  to  be  allowed. 

From  this  order  the  defendant  appealed  to  the  Lord 
Chancellor;  and  the  appeal  now  came  on  to  be  argued. 

Mr.  Agar  and  Mr.  Koe,  for  the  appellant,  referred  to 
Lord  CovetUrt/s  {a)  and  Lord  Clarendon*s  {b)  orders 
against  impertinence ;  and  argued  that,  from  the  burden 
of  the  stamp  duties,  it  was  now  more  incumbent  upon 
the  Court  to  protect  the  suitors  from  prolixity  in  plead- 
ing. They  insisted  that  it  was  unnecessary  to  set  out 
the  letters  written  by  the  plaintiff's  solicitor,  and  said 
that  the  language  of  the  bill,  in  the  points  excepted  to, 
was  such  that  it  was  impossible  for  tlie  defendant  to 
answer. 

Mr.  PhiUmoref  for  the  respondent,  contended  that, 
though  the  words  in  question  might  be  superfluous,  they 
were  not  impertinent;  and  that  impertinence,  in  the 
sense  which  the  Court  applied  to  the  words,  was  a  state- 

(a)  Beamet's  Ord§n,69.  {b)  Ibid.  165. 
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ment  of  irrelevant  matter.     He  said  that  a  particular  iS98k 

answer,  as  to  the  letters  written  by  his  solicitor^  might  be       1     p'\^ 
most  material  to  the  plaintiff's  case*  tn 

The  Lord  Chavcellor. 

There  is  a  much  greater  degree  of  importance  belong 
ing  to  this  question  than  there  Would  be  if  it  affected  the 
present  case  only.  The  Masters  have  before  repre- 
sented to  me,  that  it  is  absolutely  necessary  some  st^ 
should  be  taken  to  prevent  references  for  impertinedtit 
from  being  carried  into  their  offices  without  the  respons- 
ibility of  counseL  I  do  not  ent^r  into  the  question 
whether  the  demand  made  by  thb  bill  can  be  supported. 
It  must  be  remembered,  that  if  referefices  of  this  nature 
can  begin  without  some  sanction  that  they  are  right,  it 
may  be,  in  very  many  cases,  that,  for  the  purpose  of 
delay,  impertinence  will  be  suggested  where  the  sug* 
gestion  cannot  be  sustained.  Much  of  the  expense  of 
proceedings  in  this  Court  arises  from  the  heavy  burden 
of  stamps ;  but  I  cannot  agree  that  the  mere  existence 
of  revenue  laws  can  make  any  difference  in  the  ques- 
tion, as  to  what  is  or  is  not  to  be  considered  imper- 
tinent Looking  at  what  has  been  the  course  of  pro- 
ceedings in  this  Court  ever  since  I  can  remember  it,  I 
cannot  lay  it  down,  that  twenty  words  shall  be  considered 
impertinent,  and  that  nineteen  words  shall  not  be  con- 
sidered impertinent:  I  am  unable  to  form  a  rule  more 
distiiK^t  than  this,  to  put  it  to  the  honour  of  counsel  to 
recollect,  that  there  may  be  an  oppressive  use  of  a  rule 
in  itself  calculated  to  prevent  oppression,  and  that  they 
owe  it  to  the  Court  to  take  care  that  there  shall  be 
none ;  to  say  that,  because  there  are  here  and  there  two 
or  three  unnecessary  words,  it  is  making  a  right  use  of 
a  rule  to  prevent  oppression  to  refer  the  bill  for  im- 
pertinence, is  a  thing  the  Court  ought  not  to  endure.    It 
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182S.  has  been  said,  that  from  the  language  of  this  bill  there 

Del  Pont        ^^  diflSculty  in  answering  the  questions,  but  I  see  no 
V.  difficulty  in  answering  them ;  not  that  the  fact  of  there 

being  difficulty  in  answering  a  question  would  neces- 
sarily make  the  question  impertinent:  by  no  means. 
With  respect  to  the  other  part  of  the  case,  the  letters 
written  to  the  defendant,  we  have  been  in  a  great  mis- 
take ever  since  I  remember  the  Court  if  the  statement 
of  those  letters  is  to  be  considered  impertinent,  because 
there  is  a  general  charge  in  the  bill  as  to  letters  in  the 
possession  of  the  defendant;  the  defendant  might  say 
that  these  letters  were  not  in  his  possession,  but  he 
might  be  well  able  to  say  whether  he  received  tliem  or 
not.  Besides,  is  it  not  a  fair  thing  to  remind  a  man,  by 
specifying  the  particulars  of  that  to  which  you  want  a 
special  answer^  upon  which  answer  your  whole  case 
may  depend.  Upon  the  whole,  I  am  clearly  of  opinion 
that  the  Vice-Chancellor  is  right.   ' 

Order  affirmed. 
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WILLCOX  V.  BELLAERS.  ^g,^ 

December  84. 

Y'HOMAS  WILLCOX,  by  his  will,  devised  all  his  Where  in  a  suit 

freehold   and   copyhold    or    customary  niessuaires  by  a  vendor  for 

spec  in  c  perforni* 
and  hereditaments  to  his  son  Henri)   Thomas  Willcox^  ^^^^  ^1,^  Master 

during  his  life  ;  then,  after  his  decease,  to  such  of  his  reported  in  favour 

children,  and  in  such   shares  and  proportions  as  the  of  the  title,  but 

said  Hem-y  Thomas   Willcox   should    by    his    last   will  ^^^^  lion'iaken 

appoint,  and  to  their  heirs,  and  for  want  of  such  appoint-  by  the  purchaser, 

ment,  and  as  to  those  parts  of  the  premises  of  which  deemed  the  title 

no  appointment  should  be  made,  to  the  heirs  of  the  doubtful,  an  order 
,     y  ,  .         .       was  made  dismiM- 

body  of  the  said  Henry  Thomas  Willcox  and  their  heirs  j^g  ^h^  bill  with- 

for  ever.     In  case  Henry  Thomas   Willcox  should  die  out  costs,  but 

without  issue,    then,  immediately   from   and   after   his  neither  allowing 
1  ,  I     .      1    ■  1  .       t  nor  disallowing 

decease,  the  testator  devised  the  estate  to  his,  the  testa-    .      ^  ««»:^„ 
'  '  the  exception. 

tor's  daughter,  Elizabeth    Willcox,  during   her   life,  re-      Construction 
mainder  to  such  of  her  children,  and  in  such  shares  as  of  words  of  a  d^ 

•  •     • 

she  should  appoint,  and  in  default  of  appointment  to  die  ^''*®  **  '°  ^\^'"* 

an  estate  taiL 

heirs  of  her  body,  and  their  heirs  and  assigns  (or  ever. 
^^  And  in  case  my  son,"  ccniinuetl  the  testator,  ^*  shall 
live  and  have  children  as  aforesaid,  then  I  give  and 
bequeath  unto  my  said  daughter  Elizabeth  the  sum  of 
500/.,  to  be  paid  her  on  her  attaining  the  age  of  tiventy- 
one  years,  or  day  of  marriage."  Then,  after  bequeath- 
ing to  his  daughter  a  legacy  of  200/.,  and  to  his  wife  an 
annuity  of  10/.  during  her  widowhood,  the  testator  de- 
vised all  the  residue  of  his  estate,  after  payment  of  debts, 
legacies,  and  funeral  expenses,  to  his  said  son  Hairy 
Thomas  Willcox,  or,  if  he  died  under  the  age  of  twenty- 
one  years,  and  without  issue,  to  his  the  testator's 
daughter  Elizabeth. 

2L  4 
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Henry  Thomas  Willcox  was  not  the  heir-at-law  of  the 
testator.  Soon  after  he  attained  his  full  age,  and  before 
he  had  any  issue,  he  suffered  a  recovery,  the  uses  of 
which  were  declared  to  be  to  himself  in  fee.  He  after- 
wards contracted  to  sell  the  premises  to  the  defendant, 
and  the  bill  was  filed  to  enforce  the  specific  perform- 
ance of  that  contract.  Upon  the  coming  in  of  the 
answer,  an  order  was  made  referring  the  title  to  the 
Master :  the  Master  reported  in  favour  of  the  title,  and 
upon  exceptions  to  that  report  the  question  was  now 
raised,  whether  Wilkoa^  under  the  will  and  the  recovery^ 
could  give  a  good  conveyance  of  the  fee. 


Mr.  Sugden  and  Mr.  Pemberton^  for  the  exception. 

The  vendor  puts  his  case  in  two  ways.  He  says^ 
that  either  he  is  tenant  in  tail  under  the  will,  and  then 
he  has  acquired  a  fee  by  the  recovery,  or  that  he  is 
tenant  for  life  with  contingent  remainders  in  fee  over, 
and  then  that,  by  the  recovery,  he  has  destroyed  these 
contingent  remainders,  and  takes  the  fee  under  the 
residuary  clause. 

The  will  gives  the  estate  to  him  for  life^  then  to  his 
children  in  fee  as  he  shall  appoint,  and  in  default  of 
appointment  "  to  the  heirs  of  his  body  in  fee."  These 
words  will  not  give  him  an  estate  tail ;  for  to  put  such  a 
construction  upon  them  would  prevent  the  fee,  which  is 
expressly  given,  from  taking  effect;  and,  to  give  that  fee 
effect,  we  must  construe  "  heirs  of  the  body"  to  mean 
children.  The  words  ^'  in  case  my  said  son  Hemy 
Thomas  WiUcox  shall  happen  to  die  without  issue,**  must 
be  considered  as  meaning,  not  an  indefinite  failure  of 
issue,  but  dying  without  issue  at  the  time  of  the  death 
of  Henry  Thomas,  and,  in  that  event,  the  testator,  from 
and  immediately  after  his  son's  decease,  gives  the  premises 
to  his  daughter. 
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This  construction  is  further  strengthened  by  the  pro-  182d. 

vision  made  for  the  daughter.  That  provision  was 
intended  for  the  case  in  which  she  would  not  take  the 
estate :  and  what  was  that  case  ? — **  In  case  my  son  shall 
live  and  have  children  as  aforesaid.''  The  intention 
must  have  been,  that  if  the  son  died  and  left  children, 
his  children  should  take  a  fee;  if  he  died  leaving  no 
children,  the  limitations  to  the  daughter  and  her  children 
were  to  take  effect 

Again,  if  it  be  contended  that  Henry  Thomas  WiS" 
cojc  was  tenant  for  life,  with  contingent  remainders  over 
to  his  children  on  the  one  hand,  if  he  had  any,  and  if 
he  had  not,  to  the  daughter  and  her  children,  we  reply, 
that  we  cannot  be  compelled  to  take  a  title  depending 
on  the  destruction  of  contingent  remainders.  In  fact, 
however,  the  limitations  to  Elizabeth  and  her  children 
may  be  construed  to  be  executory  devises. 

The  following  cases  were  cited.  Doe  v.  Frost  {a\ 
Gretton  v.  Harjxtrd  (i),  Mesert  v.  James  (c). 

Mr.  Preston  and  Mr.  Barber  contended  that  the 
vendor  took  by  the  rules  of  law  an  estate  tail,  and  that 
there  did  not  occur  in  this  will  any  words  sufficient  to  ex- 
clude the  operation  of  the  legal  rule.  They  relied  on  the 
case  of  Doe  v.  Jesson  {d)  as  a  decisive  authority  in  their 
favour,  and  ihey  cited  Goodright  v.  PoUyn  {e)j  Frank  v. 
Stovin  (g).  Measure  v.  Gee  {h\  Smith  v.  Death  (0,  Doe  v. 
Scott  {k). 


(fl)  3  B.  5106. 

{e)  2  Lord  Rajmond,  147. 

{b)  6  Taunt  94. 

(g)  5  East,  548. 

1 
i 

(c)  1  fi.  &  B.  484. 

\h)  iB.&A.  713. 

Id)  S  Maule     &    SeL    95. ; 

(f)  5  Mad.  597. 

\ 

2  Blight  1. 

\k)  5M.&S.30a 
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WiLLCOX 

9. 

Bbllaers. 


Mr.  Sugden  in  reply. 

All  the  cases,  in  which  it  has  been  held  that  a 
person  described  as  a  tenant  for  life  took  an  estate 
tail,  depended  on  this  principle,  that  there  was  a  gene- 
ral gift  over  in  default  of  a  whole  class  of  issue  of  that  per- 
son, and  that  there  were  no  words  which  could  possibly 
have  carried  the  estate  through  the  whole  of  that  class  of 
issue,  if  taken  by  them  as  purchasers ;  and  that,  there- 
fore, an  estate  of  inheritance  was  given  to  the  ancestor, 
in  order  that  the  estate  might  be  carried  through  all 
that  line  of  heirs  who  were  clearly  meant  to  take.  But 
where  the  words  were  sufficient  to  carry  the  lands 
through  the  whole  of  that  class  of  issue  who  were 
intended  to  take,  (as  for  instance  where  there  were 
words  sufficient  to  pass  a  fee,)  the  Court  has  never 
given,  by  construction,  an  estate  of  inheritance  to  the 
person  named  as  tenant  for  life. 


ISSi. 
Decembtr  S5. 

1884. 
\February  9. 

1825. 


Doe  v.  Jesson  {a)  has  no  connection  with  this  case. 
There  no  words  occurred,  which  would  give  the  estate 
to  the  whole  line  of  issue,  whom  it  was  clearly  the  tes- 
tator's intention  to  include,  unless  there  was  an  estate 
tail  in  the  first  tenant  for  life;  and  accordingly  the 
Court  of  King's  Bench  held  that  the  issue  took  only 
as  tenants  for  life.  The  House  of  Lords,  on  the  other 
hand,  held,  that  the  first  tenant  took  an  estate  tail, 
because  otherwise  the  intention  of  the  testator  could  not 
be  eflTectuated.  Here  there  are  words  which  may  carry 
the  estate  through  a  whole  line  of  issue,  for  a  fee  is 
given  them. 

The  Master  of  the  Rolls  stated  that  the  case  of 
Doe  V.  Jesson  ought  to  be  a  lesson  to  the  Court  on  tlie 

(«)  5  Maule  &  Sel.  95.;  2  Bligb,  1. 
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necessity  of  caution.     There  the  King's  Bench  and  the  1825. 

House  of  Lords  had  come  to  opposite  conclusions  with         willcox 
respect   to   the  effect  of  certain  words  in  creating  an  v. 

estate  tall.  He  could  not  but  consider  that  there  was  a 
very  nice  and  doubtful  question  on  the  construction  of 
the  will  on  which  the  title  of  the  present  plainti£b 
rested;  and  Skrffleld  v.  Ix)rd  Mulgrave(a\  Boake  v« 
Kidd  (&),  and  many  other  cases,  showed  that  the  Court 
would  not  compel  a  purchaser  to  take  a  doubtful  tide, 
or  to  accept  a  case  for  the  opinion  of  a  court  of  law. 
Therefore,  without  either  allowing  or  over-ruling  the 
exceptions,  and  without  expressing  any  opinion  on  the 
title,  he  thought  the  bill  ought  to  be  dismissed. 


It  appeared  that  only  the  exceptions  had  been  set 
down,  so  that  no  order  of  dismissal  could  be  pro- 
nounced. His  Honor,  therefore,  ordered  that  the 
exceptions  should  still  stand  for  judgment  The  De- 
fendant then  obtained  by  petition  an  order  that  the 
cause  should  be  set  down  to  be  heard  on  further  direc- 
tions and  costs,  and  that  it  should  be  advanced  to  be 
heard  on  the  9th  of  February^  together  with  the  ex- 
ceptions which  stood  for  judgment.  On  that  day  an 
order  was  made  that  the  bill  should  be  dismissed 
without  costs,  and  that  the  deposit  on  filing  the  excep- 
tions should  be  returned  to  the  Defendant 


The  plaintiffi  appealed. 

lA/ndhurst^  Lord  Chancellor,  affirmed  the  order.  1897. 

(a)  2  Vet.  528.  (5)  5  Vcf .  jim.  647. 
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18S3., 
limy  13.  M. 

JyneXi.  18. 28.  CONST  ».  HARRIS. 

Nw.  20. 

Feb,  6,  7*.  19.       A  ^  ^^  ^'"^  of  the  destruction  by  fire  of  the  late  Theatre 

The  Court  will         ^  Royal  Caoent  Gard^rij  Thomas  Harrisy  John  Philip 

entertain  a  bill  to  Kemble,  George  White,  Ann,  the  wife  of  Jb//n  Martindale, 
compel  partners  ,  °       _      _  .  ,  _  __ 

to  act  according     ^^        trustees  under  her  marriage  settlement,  and  Henry 

to  the  provisions  Harris,  were  entitled  to  the  theatre,  and  the  buildings, 

of  instruments  patent,  property,  and  effects  belonging  thereto,  in  the 

have  enter  d^^  following  shares  or  proportions;  Thomas  Harris  to  four 

and,  where  it  will  eighth  parts  or  shares  thereof,  Jo^in  Philip  Kemble  to 

interfere  for  that  one  eighth  part   or   share,   and    one   third  of  another 

purpose,  will  toke  ^jgi^^j,  part  or  share  thereof,  George  White  to  one  eighth 

care  tnac  tne  ue* 

cree  shall  not  be    P^^*  ^^  share  thereof,  Ann  Martindale,  or  her  trustees, 

defeated  by  any     to  one  eighth  part  or  share  thereof,  and  Henry  Harris 

thing  done  m  ^^  ^j^^  remaining  two  thirds  of  an  eighth  part  or  share 
the  meantime.  ,  /.Afti,  .  t*    %       t  % 

Thus  wherein   "^®^^^'*     After  the  destruction  of  the   late  theatre,  a 

181S,  the  then  new  theatre  was  built,  and  was  furnished  with  the  re- 
proprietors  of        quisite   scenery,  property,    and  effects,  at   the  costs  of 

.  ^  ^  ,  ,  the  proprietors,  accordinir  to  their  respective  shares 
theatre  executed        j  • 

a  deed,  by  which     »»«  interests, 
they  covenanted 

*hf  ^fi^  ^X  ®y  ^"  indenture,  bearing  date  the  9th  of  March  1612, 
theatre  should  be  *"^  made  between  Thomas  Harris  of  the  first  part, 
exclusively  ap-  John  Philip  Kemble  of  the  second  part,  George  White 
firopriatcd  to  par-  of  the  third  part,  Ann  Martindale  of  the  fourth  part, 
and  th  t^the^*^**  ^^^^  Martindale  of  the  fifth  part,  Henry  Harris  of  the 
treasurer  for  the     sixth  part,  and  John  Brandon  of  the  seventh  part,  — 

time  being  after  reciting  to  the  effect  aforesaid,  and  further  reciting, 

should  be  irre- 
vocably directed  so  to  apply  the  profits,  and  in  1822,  parties  then  entitled,  under  the 
former  proprietors,  to  seven  eighths  of  the  theatre,  entered  into  an  agreement,  which 
provided  in  some  respects  for  a  different  application  of  the  profits,  and  otherwise  affect" 
edthe  rights  of  a  party  interested  in  the  remaining  eighth,  who  was  not  consulted  on 
the  subject,  the  Court,  upon  a  bill  filed  by  that  party,  for  the  specific  performance  of  the 
c«?enant«  and  i^eements  contained  in  the  deed  of  1812,  appointed  a  receiver 
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that,  in  order  to  secure  the  payment  of  monies,  then  1824. 

due  and  owing  from  the  said  proprietors,  on  account  of 
the  building,  and  newly  furnishing,  and  otherwise  on  ac- 
count of  the  theatre,  several  bills  of  exchange  had  been 
accepted  by  some  of  the  proprietors,  on  behalf  of  them* 
selves  and  the  others  of  them,  and  several  bonds  bacb 
been  made  and  entered  into  by  all  the  proprietors,  and 
that,  previously  to  the  execution  of  the  said  bonds,  it 
had  been  stipulated  and  agreed  by  and  between  the 
proprietors,  that,  for  the  purpose  of  providing  for  the 
due  and  regular  payment  of  the  said  bills  of  exchange, 
and  of  the  monies  secured  by  the  said  bonds,  the  funds 
of  the  theatre  should  be  exclusively  bound  and  appro- 
priated, and  the  treasurer  for  the  time  being  should  be 
irrevocably  directed  to  make  such  appropriation  and  ap- 
plication of  the  monies  to  come  to  his  hands,  as  there- 
inafter mentioned  and  expressed,  and  also  reciting,  that 
John  Brandon  was  the  then  present  treasurer  of  the 
theatre,  —  the  said  Thomas  Harris,  John  Philip  Kemble^ 
George  White,  Ann  Martindale,  and  Henry  Harris,  ir- 
revocably ordered,  directed,  and  appointed,  that  the 
treasurer  for  the  time  being  of  the  theatre  should,  from 
time  to  time,  pay,  apply,  and  dispose  of  the  monies, 
which  should  from  time  to  time  come  to  his  hands  as 
such  treasurer,  first,  in  payment  of  the  outgoings  at- 
tendant upon  the  theatre,  and  the  management  thereof^ 
and  of  all  other  debts  then  due  on  account  of  the 
theatre,  and  to  the  payment  of  which  the  proprietors 
then  were,  or  should  or  might  be  jointly  liable; 
secondly,  in  payment  of  1000/.,  in  part  of  a  debt  then 
due  on  account  of  the  building  of  the  theatre;  and 
thirdly,  in  or  towards  the  discharge  of  the  monies  secured 
by  the  said  bills  of  exchange  and  bonds,  as  the  same 
should  respectively  become  due,  until  all  the  said  bills 
of  exchange,  and  the  monies  secured  by  the  said  several 
bonds,  should  be  fully  paid  and  satisfied,  subject  never- 
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theless  to  the  proviso  thereinafter  contained ;  and  the 
said  Thomas  Harris^  John  Philip  Kemble,  George  WhiUj 
John  MartindaUj  Ann  Mariindalej  and  Henry  Harris^ 
mutually  covenanted,  that  they,  their  executors,  ad- 
ibinittrators,  appointees,  or  assigns,  would  not,  on  any 
pretence  whatever,  divert  or  prevent  any  money  be- 
longing to  the  theatre,  on  the  general  account  thereof 
from  coming  to  the  hands  of  the  treasurer  for  the  time 
being,  and  would  not  receive  or  take  any  money, 
which  should  thereafter  come  to  the  hands  of  the 
treasurer  for  the  time  being  on  the  general  account  of 
the  theatre,  contrary  to  the  application,  order,  direction, 
and  appointment  therein  contained,  and  the  true  intent 
and  meaning  of  the  indenture,  and  would  not  in  any 
wise  interfere  with  the  payments  or  applications  thereby 
directed  to  be  made  by  the  treasurer,  or  impede  or  inter* 
rupt  the  course  of  such  payments  or  applications ;  and 
also,  that  no  payment  or  division  of  any  money,  as  or 
for  the  net  gains  and  profits  of  the  theatre,  should  be 
made  to  or  between  any  of  the  said  proprietors,  until 
after  the  several  payments,  by  the  said  indenture  pro- 
vided to  be  made  to  the  creditors  of  the  theatre,  whose 
debts  were  secured  by  the  said  bills  of  exchange  and 
bonds,  should  have  been  fully  satisfied,  and  until  after 
the  treasurer  of  the  theatre  for  the  time  being  should 
have  made  up  his  account  to  the  close  of  the  theatre,  at 
the  end  of  the  then  present  and  every  future  season 
thereof,  and  should  have  delivered  to  the  said  proprie- 
tors, or  such  of  them  as  should  have  required  the  same, 
such  copies  or  duplicates  of  each  and  every  such  account 
as  had  been  usually  delivered ;  subject  nevertheless  to  a 
proviso^  that  if,  upon  the  making  up  of  any  such  general 
annual  account,  at  the  close  of  the  then  present  or  any 
future  season,  whilst  any  of  the  monies  secured  by  the 
said  bills  of  exchange  or  bonds  should  remain  unpaid, 
it  should  appear,  that,  after  paying  or  appropriating 
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monies,  actually  remaining  in  the  hands  of  the  bankers 
employed  for  the  theatre,  sufficient  for  the  payment  of 
the  outgoings  attendant  upon  the  theatre  and  the  manage- 
ment thereof,  which  were  usually  paid  about  the  close 
of  the  theatre  in  each  season,  and  of  such  of  the  aailiti 
secured  by  the  said  bills  of  exchange  and  bonds,  at 
should  have  become  due  previous  to  the  making  up  of 
such  general  annual  account,  any  surplus  should 
remain  in  the  hands  of  the  treasurer,  on  account  of  the 
general  gains  and  pro6ts  of  the  theatre,  two  thirds  of 
such  surplus  should,  with  the  consent  in  writing  of  the 
major  part  in  value  of  the  proprietors  for  the  time  being, 
be  divided  between  the  said  proprietors,  according  to 
their  respective  shares  and  interests,  and  the  remaining 
third  of  such  surplus  should  continue  as  a  fund,  to  pro- 
vide for  the  future  outgoings  and  monies  by  the  said 
indenture  directed  to  be  paid  and  discharged  by  the 
treasurer.  The  indenture  also  contained  a  covenant 
by  Brandon^  that  he  would,  whilst  he  continued  to  be 
the  treasurer  of  the  theatre,  apply  the  monies  then 
already  received  and  unapplied,  and  which  should  from 
time  to  time  come  to  his  hands  as  such  treasurer,  in  the 
manner,  and  for  the  purposes,  by  the  said  indenture 
directed,  and  in  no  other  manner,  and  for  no  other  pur- 
pose whatever. 


1824. 


Const 
Habrxb.' 


George  White  died  in  December  1813,  having,  by  his 
will,  appointed  James  Trotter  and  William  Harrison  to 
be  his  executors,  and  directed  his  share  of  the  theatre 
to  be  sold,  and  the  produce  thereof  divided  between  his 
two  daiicrjuers,  Elizabeth  Peictj^  afterwards  the  wife  of 
John  Saltren  Willctt^  and  Letitia  Mari/^  afterwards  the 
wife  oi  John  Forbes. 


Thomas  Harris  died   in  October  1820,    having,   by 
his  will,    bequeathed  his   share  of  the  theatre   to  the 
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1824.         s{|i(]  Henry  Harris^  whom  he  appointed  to  be  his  sole 
'  CoisT  executor. 


V, 

Haerii. 


John  Philip  Kemblej  in  November  1820,  assigned  his 
ihare  of  the  theatre  to  Charles  Kemble. 

John  Martindale  died  in  October  1814,  and,  upon 
his  death,  Ann  Martindale  be^jame  entitled  to  the  un- 
controlled dominion  of  her  share  of  the  theatre.  She 
died  some  time  in  August  1821,  having,  by  her  will, 
dated  the  17th  of  December  1818,  bequeathed  the  said 
share  to  Francis  Const  for  life,  with  remainder  over, 
and  appointed  Francis  Const  to  be  her  sole  executor. 

TTiomas  Harris,  for  many  years  previous  to  hi» 
death,  had  the  entire  management  of  the  concerns  of 
the  theatre,  without  any  interference  on  the  part  of 
the  other  proprietors ;  and  on  his  death  Henry  Harris 
succeeded  to  the  exclusive  management,  without  the 
other  proprietors  objecting  thereto;  but  John  Saltren 
Willettj  John  Forbes,  and  Charles  Kemble,  afterwards  be- 
came dissatisfied  with  Henry  Harries  management,  and 
various  disputes  and  differences  thereupon  arose  between 
the  parties,  which  terminated  in  an  agreement,  bearing 
date  the  11th  of  March  1822. 

By  that  agreement,  which  was  made  between  Henry 
Harris  of  the  one  part,  and  John  Saltren  Willett,  John 
Forbes,  and  Charles  KemUe,  of  the  other  part,  Henry 
Harris,  so  far  as  the  agreements  therein  contained  were 
to  be  performed  by,  or  were  applicable  to  him,  and  John 
Saltren  Willett,  John  Forbes,  and  Charles  Kemble,  so  far  as 
the  agreements  therein  contained  were  to  be  performed 
by,  or  were  applicable  to  them,  or  any  of  them,  or  to 
Francis  Const,  or  the  estate  of  Ann  Martindale,  mu- 
tually agreed,  that  the  undivided  shares  of  them,  the 
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parties  thereto,  being  equal  to  seven  eighths,  of  and 
in  the  theatre,  and  the  buildings,  scenery,  machinery, 
wardrobe,  dramatic  pieces,  articles,  property,  and  effects 
belonging  thereto,   and  of  and   in  the  patent,  and  li- 
cences,  by   virtue   of  which  the   performances  at  the 
theatre  were  exhibited,   should    be   vested  in  William 
Harrison^  subject  to  certain  leases  therein  mentioned, 
and,  amongst  others,  to  a  lease  of  one  of  the  private 
boxes,  for  alternate  weeks,  at  the  yearly  rent  of  210/.,  to 
a  lease  of  the  fruit-rooms,  at  the  yearly  rent  of  500/., 
and  to  a  lease,  for  thirteen  nights  in  each  year,  of  the 
parts  of  the  theatre  commonly  used  for  oratorios,   at 
the  yearly  rent  of  650/.,  upon  trust,  that  he,  William 
Harrison,  immediately  after  the  said  shares  and  premises 
should  be  so  vested  in  him,  should,  with  the  consent  of 
Henry  Harris,  make  a  lease  thereof,  subject  as  afore* 
said,  to  John  Saltren  Willett,  John  Forbes,  and  Charles 
Kemble,  their  executors,  administrators,  and  assigns,  to 
take  effect,  as  from  the  day  next  before  the  day  of  the 
daie  of  tlie  agreement,  for  the  term  of  ten  years,  to  be 
computed  from  the  1st  of  August  1821,  at  the  yearly  rent 
of  10,500/.,  payable  to  William  Harrison.     The  agree- 
ment provided,  that  the  lease  should  also  be  made  sub- 
ject to  the  payment  of  the  ground  rents,    and  other 
outgoings  of  the   theatre,  and  that  it   should  contain^ 
amongst  others,  the  following  covenants  and  provisos : 
covenants  by  the  lessees  for  the  payment  of  the  whole 
of  the   ground-rents,    and    other   outgoings;   for   the 
repair   and    preservation   of  the    theatre,    and  of  the 
scenery,   machinery,   wardrobe,   dramatic  pieces,    and 
other  effects,   and  of  any   additions   which   might  be 
made  thereto;  and  for  liberty  to  William  Harrison  to 
enter  and  see  the  state  of  repairs;    covenants  for   re- 
gulating the  performances  at  the  theatre,  and  the  pur- 
poses for  which  it  was  to  be  used;  provisos  that  any 
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excess  which  there  might  be  in  the  quantity  of  the  ward- 
robe,  at  the  end  of  the  term,  should  be  taken  by  the 
proprietary  at  a  valuation ;  and  that  if  the  lessees 
should  set  up  a  printing  press,  or  any  other  machinery^ 
in  the  theatre,  not  being  fixtures  of  such  a  nature  as 
would  belong  to  the  ground-landlord,  the  same,  unless 
removed  by  the  lessees,  should  also,  at  the  termination 
of  the  term,  be  taken  by  the  proprietary  at  a  valuation, 
and  that  the  amount  of  such  valuation  should  be  consi- 
dered as  a  debt  due  from  the  proprietary ;  a  proviso,  that 
if  there  should  be  a  partial  loss  by  fire,  the  amount 
should  be  ascertained,  and  that  if  the  amount  should 
exceed  5000/.,  the  lease  should  be  void,  unless  Henry 
Harris  and  the  lessees  should  agree  to  continue  it,  but 
that,  if  the  amount  should  not  exceed  5000/.,  or  if  it 
should  exceed  that  sum,  and  it  should  be  agreed  to  con^ 
tinue  tlie  lease,  the  lessees  should  expend  the  amount  in 
making  good  the  loss,  and  that  the  sum  expended 
should  be  considered  a  debt  from  the  proprietary,  and 
that  the  payment  thereof,  with  interest  at  5  per  cent^ 
should  be  provided  for  in  the  same  manner,  as  therein- 
after  mentioned  with  respect  to  the  general  debt ;  and  a 
further  proviso,  that  nothing  in  the  lease  should  oblige 
the  lessees,  as  between  them  and  Const^  and  the  estate  of 
Martindalej  to  pay  Cousins,  or  Martindale%  propordon  of 
the  ground-rents,  or  other  outgoings,  or  to  bear  ConsfSf 
or  Martindale%  proportion  of  the  repairs,  or  to  preju- 
dice the  remedies  of  the  lessees  in  respect  thereof^  against 
ConsfSi  or  Mariindale%  estate,  or  to  give  the  latter  re- 
spectively any  benefit  The  agreement  further  provided, 
that  Harriscm  should  stand  possessed  of  the  reserved 
rent  of  10,500/.,  and  of  the  sums  which  Const^  or  the 
estate  of  Martindale^  should  from  time  to  time  pay  to 
him,  as  thereinafter  mentioned,  upon  trust,  after  payment 
of  all  expenccs,  costs,  and  charges,  attending  the  trusts^ 
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to  pay  the  existing  general  debt,  due  from  the  general  iaf4« 

proprietary  of  the  theatre)  on  account  thereof,  up  to  the 
day  next  before  the  day  of  the  date  of  the  agreement, 
with  interest  on  such  parts  of  the  said  debt  as  carried 
interest,  the  different  sums  composing  the  said  debt  and 
the  interest  thereof,  to  be  paid  in  such  order,  and  with 
such  priority,  and  in  sach  manner,  as  Henry  Harris 
and  the  lessees  might  mutually  agree  on  and  direct,  and, 
in  default  of  such  agreement  and  direction,  as  Harrison 
might  deem  most  advantageous  for  the  proprietors  of  the 
theatre,  taking  into  view,  in  the  first  place,  as  far  as  the 
trust  fund  would  allow,  the  discharge  of  debts  bearing 
interest:  and,  subject  to  the  trusts  aforesaid,  it  was 
provided,  that  the  reserved  rent  of  10,500/.,  and  trust- 
monies,  should  be  paid  to  the  proprietors  of  the  de- 
mised shares,  according  to  their  respective  shares  and 
interests  in  the  theatre*  The  lessees,  by  the  agreement, 
engaged,  that  no  part  of  the  profits  of  the  one  eighth 
share  of  Const,  or  the  estate  of  Martindale,  should  be 
paid  over,  until  after  the  full  discharge  of  the  debt,  in- 
terest, and  expences  provided  for  by  the  trusts,  and 
that,  in  case  tliey  should  come  to  an  arrangement  with 
Const  as  to  his  one  eighth,  it  should,  as  between  the 
parties  thereto,  be  accounted  for  at  the  like  rate  of  rent 
as  was  thereby  agreed  on,  and  that,  from  time  to  time,  as 
Harrison  should  receive  any  payment  in  respect  of  the 
reserved  rent,  Const,  or  the  estate  of  Martindale,  should 
be  applied  to  for  a  sum  equal  to  one  seventh  of  every 
euch  payment,  to  the  intent,  that  all  the  proprietors  of 
the  theatre  might  bear  an  equal  proportion  of  the  exist- 
ing general  debt  on  account  of  the  theatre  t  They  also 
engaged,  that,  at  the  determination  of  the  term,  all  the 
original,  substituted,  and  additional  chattels  should  be 
left  with  the  theatre,  without  prejudice  to,  or  the  same 
being  delayed  by,  any  claim  on  the  part  of  Const,  or  the 


504 


.»-■■       *" 


1824. 


CASES  IN  CHANCERY. 

estate  of  Martindaki  in  respect  of  his  or  her  share  of 
the  same,  at  the  date  of  the  agreement,  at  which  time,  full 
possession  was  stated  to  have  been  delivered  by  Henry 
Harris  to  the  lessees,  without  prejudice  to  any  claim  on 
the  part  of  Const^  or  the  estate  of  Martindale.  The 
agreement  then  provided,  that  the  trust  monies  should, 
from  time  to  time,  be  paid  into  the  banking-house  of 
Stephenson^  Itemingtony  and  Company,  or  such  other 
banking-house  as  Henry  Harris^  the  lessees,  and  fFiT- 
liam  Harrison  might,  from  time  to  time,  mutually  fix 
upon,  and  that  all  payments  to  be  made  out  of  such 
monies,  should  be  made  by  cheques  of  Hatrison  on  such 
banking-house,  and  that,  without  the  intervention  of  the 
parties  thereto ;  and  that,  until  the  determination  of  the 
said  term  of  ten  years,  or  until  the  liquidation  of  the 
then  present  existing  general  debt  due  from  the  pro- 
prietary of  the  theatre,  and  the  interest  and  expenses 
thereof^  according  to  the  trusts,  Henry  Harris^  his  execu- 
tors, administrators,  and  assigns,  should,  notwithstand- 
ing any  thing  therein  contained,  or  to  be  contained  in 
the  lease,  receive  the  rents  of  the  private  box,  before 
mentioned  to  have  been  let  for  alternate  weeks,  and  of 
the  fruit-rooms,  and  also  the  oratorio  rent, .  and  should 
retain,  and  be  entided  to  retain,  such  rents,  so  far  as  they 
should  not  exceed  the  yearly  sum  of  1360/.,  the  then 
amount  thereof,  and  should  pay  any  surplus,  beyond  the 
said  sum  of  1360/.,  to  the  lessees;  and  that  the  lessees 
should,  in  like  manner,  be  entitled  to  have  the  whole 
amount  of  the  said  last- mentioned  rents,  after  Henry 
Harris  should  cease  to-  be  entitled  to  receive  the  same 
exclusively;  and,  after  reserving  Xjo  Henry  Harris  and 
the  lessees,  a  power  to  lease  the  premises  so  let  at 
1360/.,  it  was  provided,  that,  on  Henty  Harris  ceasing 
to  be  entitled  exclusively  to  receive  the  rents  of  the 
said  premises,   five   twelfths  of  the  monies  which  he 
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should  have  received  out  of  such  rents,  with  interest 
oh  such  five  twelfths  from  the  time  of  the  same  being 
received,  should  be  secured  to  be  paid  to  the  other  pro- 
prietors, according  to  their  respective  shares,  by  equal 
annual  instalments,  and  that  such  instalments  should  be 
secured  by  charge  on  Henry  Harries  shares  in  the 
theatre,  and  on  such  shares  only,  it  being  intended'  that 
Henry  Harris  personally,  or  his  estate,  other  than  the 
said  shares,  should  not  be  liable  to  the  payment  of  the 
same.  There  were  further  provisions  in  the  agreement, 
that  all  engagements  made  on  behalf  of  the  proprietary, 
with  perforniers,  authors,  or  servants,  should  be  taken 
to  by  the  lessees;  that  Henry  Harris^  and  his  estate, 
except  his  share  in  the  rent  and  the  trust  monies, 
should,  during  the  term,  be  indemnified  by  the  lessees, 
from  the  general  debt  due  from  the  general  proprietary 
of  the  theatre^  and  the  interest  thereon,  it  being:  the 
intent  of  the  parties,  that  such  debt  and  interest  should 
Be  fully  paid  and  satisfied  out  of  the  said  rent,  and 
out  of  the  proceeds  of  the  share  of  Const,  or  the  estate 
of  Martindale;  that  Henry  Harris  should  also  be  in- 
demnified by  the  lessees,  from  any  claims  or  suit  by 
Constf  in  consequence  of  the  possession  being  given 
up  to  them,  and  that  he  should  likewise  be  indemnified 
by  the  lessees,  from  any  engagements  to  be  entered  into, 
add  from  any  debts  or  liabilities  to  be  contracted  or 
incurred  by  them,  in  the  course  of  their  conducting  and 
managing  the  concerns  of  the  theatre  from  the  day  of  the 
date  thereof;  that  the  expenses  of  all  parties  relating  to 
the  agreement,  and  to  the  lease,  should  be  paid  by  the 
lessees  in  the  first  instance,  and  should  be  added  to  the 
existing  general  debt  due  from  the  proprietors  of  the 
theatre,  and  paid' accordingly  ;  and  that  until  the  lease 
should  be  executed,  the  demised  shares  and  premises 
should  be  held  by  the  lessees,  in  like  manner  as  if  the 
kase  bad  then  been  executed. 
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Francis  Const^  against  Henry  Harris^  Charles  KenMe^ 
James  Trotter^  William  Harrison^  John  SaUren  WUleitf 
and  John  Forbes.  After  stating  the  deed  of  the  9di 
of  March  1812,  it  stated,  that  Brandon^  during  his 
treasarership,  applied  the  income  of  the  theatre  accord- 
ing to  the  trusts  of  that  deed,  and  that  the  debts  due 
upon  the  said  bills  of  exchange  and  bonds  were  thereby 
much  reduced,  but  that  a  considerable  portion  of  such 
debts  still  remained  unsatisfied.  It  then  proceeded  to 
give  a  detailed  account  of  the  income  of  the  theatre^ 
alleging  the  rent  of  the  private  boxes,  and  of  the  firnit- 
rooms,  and  the  oratoriO-rent,  to  be  part  of  the  general 
receipts  and  profits  of  the  theatre,  and,  as  snch,  apfdi^ 
cable  according  to  the  trusts  of  the  said  deed  of  the  9th 
of  March  1812.  It  then  traced  the  devokition  of  the 
sha^s  of  the  parties  who  were  interested  in  the  theatre 
when  that  deed  was  executed,  alleging,  that  the  defendants 
JVillett  and  Forbes  had  become  entitled  to  George  Whites 
share,  as  well  in  respect  of  the  rights  vested  in  their 
respective  wives,  as,  by  virtue  of  some  agreement  or 
atrangement  made  by  them  with  the  executors  of  Wkiie: 
and,  after  noticing  the  disputes  with  Harris,  and  the 
treaty  for  the  agreement  of  the  11th  cX  March  1822,  it 
alleged,  that  the  Plaintifi^ took  no  part  in  the  said  disputes^ 
and  that,  having  merely  a  beneficial  life  interest  in  his 
eighth  part  of  the  theatre,  and  being  unwilling  to  commit 
himself  in  the  execution  of  his  duties  as  executor  of  the 
said  Ann  Martindale,  he  refused  to  become  a  party  to 
the  agreement.  It  then  proceeded  to  state,  that  the 
agreement  was  concluded  between  the  other  parties; 
that,  upon  the  same  being  concluded,  the  Defendants 
Kembkf  Wiliett^  and  Forbes^  entered  into  the  posses- 
sion of  the  theatre,  and  took  upon  themselves  the  en- 
tire management  and  conduct  of  the  concerns  thereof; 
that,  for  nearlya  century  previous  to  the  said   hiat 
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named  Defendant's  undertaking  the  management  of  the 
concerns  of  the  theatre,  it  had  been  the  invariable  custom, 
for  the  treasurer  for  the  time  being  of  the  theatre,  every 
day,  during  the  continuance  of  each  season,  on  which  the 
theatre  was  open,  to  make  out  an  account,  containing 
the  amount  of  the  receipts  of  the  theatre  on  the  previous 
night,  and  of  the  daily  payments  made  on  account  of  the 
expences  of  the  theatre,  and  that  such  account  was  after- 
wards printed,  and  a  printed  copy  thereof  s^nt  to  each  of 
the  proprietors ;  that,  for  some  time  after  the  commence- 
ment of  the  management  of  the  last  named  Defend- 
ants, the  printed  daily  accounts  continued  to  be  furnished 
as  usual  to  the  Plaintiff;  and  that,  shortly  after  the  com- 
mencement of  the  said  management,  the  Plaintiff  disco- 
vered, that  great  part  of  the  receipts  of  the  theatre^  instead 
of  being  applied  according  to  the  deed  of  the  9  th  of  March 
1812,  was,  in  violation  of  the  covenants  contained  in  that 
deed,  grossly  misapplied  to  other  purposes,  and,  amongst 
other  instances  of  such  misapplication,  it  particularly 
referred  to  the  receipt  by  Henry  Harris  of  the  rents  of  the 
private  box,  and  fruit-rooms,  and  of  the  oratorio-rent, 
by  the  agreement  of  the  llth  of  March  1822  reserved 
to  him.  It  then  went  on  to  state,  that,  in  order  to  enable 
them  to  make  such  misapplication  of  the  receipts  of  the 
theatre,  the  Defendants  Kemble^  WiUett^  and  Forbes^  soon 
after  they  undertook  the  management  of  the  theatre, 
disnissed  Brandon^  who  had  given  security  for  the  due 
application  of  the  receipts  of  the  theatre  according  to 
the  deed  of  the  9th  of  March  1812,  from  the  situation 
of  treasurer,  and  appointed  Robertson  to  be  treasurer  in 
his  place,  and  that  Robertson  had  given  no  security,  and 
applied  the  receipts  according  to  the  dicection  of  the 
last  named  Defendants,  and  without  any  regard  to  the 
provisions  of  the  last-mentioned  deed ;  and  it  further 
stated,  that  it  had  always  been  customary  for  the  pro* 
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prietors  to  ensure  the  theatre,  to  an  amount  at  least  suffi- 
cient to  satisfy  the  outstanding  liabilities)  but  that  the 
theatre  was  not  then  insured ;  and  after  charging  that, 
in  Janumi/  1823,  the  Defendants  ordered  Robertson  not 
to  furnish  tlie  Plaintiff  with  the  usual  daily  accounts^ 
under  the  pretence  that  the  Plaintiff  might  at  any  time 
attend  at  the  theatre  and  inspect  such  accounts,  it 
further  charged,  that,  as  one  of  the  proprietors  of  the 
theatre,  the  Plaintiff  was  entitled  to  have  such  accounts 
sent  to  him  daily  for  his  examination,  but  that  Robert'^ 
son^  in  obedience  to  the  orders  of  the  Defendants,  b^d 
not  sent  to  the  Plaintiffs  any  such  accounts  since  the 
22d  of  January  1823,  and  had  not,  though  required 
so  to  do,  sent  to  the  Plaintiff  the  annual  account  made 
up  to  the  end  of  the  last  season,  as  bad  been  usual  and 
customary.  The  prayer  was,  That  the  Defendants 
might  be  decreed  to  abide  by,  and  specifically  to  per- 
form, the  several  agreements  and  covenants  contained 
in  the  indenture  of  the  9th  of  March  1812;  and  that 
such  agreements  might  be  earned  into  execution  under 
the  direction  of  the  court;  that  accounts  might  be 
taken  of  the  debts,  provided .  for  by  that  indenture, 
which  then  remained  unsatisfied,  of  the  produce  and 
profits  which  had  arisen  and  been  received  from  the 
theatre,  since  the  Defendants  removed  Brandon  from 
being  the  treasurer  or  receiver,  and  of  the  application  of 
such  produce  and  profits ;  that  all  the  Defendants  who 
Iiad  received,  or  concurred  in  the  receipt  and  application 
of  such  produce  and  profits,  might  be  declared  to  be 
personally  liable  to  make  good  the  sums  so. received,  in 
so  far  as  the  same  had  been  applied  and  appropriated  to 
purposes  inconsistent  with  the  provisions  and  agreements 
of  the  said  indenture;  and  that  the  Defendants  might  be 
restrained  from  applying,  or  permitting  to  be  applied, 
any  of  the  rents,  issues,  produce,  and  profits  of  the  theatre 
and  other  premises,  to  any  other  purposes,  than  such  as 
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were  provided  and  agreed  upon  by  the  said  indenture ; 
and  that  a  receiver  or  treasurer  of  the  theatre  might  be 
appointed,  with  proper  directions  for  enabling  him  to 
receive,  and  apply  such  rents,  produce,  and  profits, 
according  to  the  trusts  of  such  indenture ;  that,  when 
and.  ns  the  said  debts  should  be  paid  and  satisfied, 
the  Plaintiff,  and  the  several  other  persons  entitled 
thei:eto,  might  be  let  into  possession,  and  receipt,  and  en- 
joyment of  their  respective  proportion  of  the  rents,  pro- 
duce, and  profits  of  the  theatre ;  and  that,  in  the  mean- 
time, the  Defendants  might  be  restrained  from  conduct- 
ing and  managing  the  concerns  of  the  theatre,  contrary 
to,  or  in  violation  o^  the  provisions  and  agreements  con- 
tained in. the  said  indenture,  and  from  excluding  the 
right  of  interference  on  the  part  of  the  Plainti£^  as  reserved 
by  the  terms  of  the  said  indenture,  to  each  and  every  the 
proprietors  of  the  theatre ;  and  if  necessary,  that  a  proper 
person  might  be  appointed  to  have  the  management  apd 
conduct  of  the  concerns  of  the  theatre,  until,  ^11  the  said 
debts,  provided  for  by  the  said  indenture,  should  have 
been  fully  paid  and  satisfied. 


1824i. 


On  the  30th  of  Aj)nll823,  the  Defendants  J^^mi/^, 
Hairison^  Forbes^  and  WiUett^  put  in  a  demurrer  to  the 
bill,  assigning  as  causes  of  demurrer,  first,  ihsX,  Elizabeth  . 
Percy^  and  Letitia  Mary^  the  wives  of  the  Defendants 
WilleU^  and  Forbes^  and,  secondly,  that  the  parties 
entitled  in  remainder  under,  the  will  ol  Ann  Martindalej 
were  not  made  parties  to  the  suit ;  and  on  the  5th  of 
Mat/  1823,  a  similar  demurrer  was  put  in  by  the  Defend- 
ant Trotter. 


On  the  3d  of  May  1823,  the  Plaintiff  gave  notice  of 
a  motion,  before  the  Vice- Chancellor,  for  an  injunction, 
to  restrain  the  Defendants  from  applying,  or  permitting 
to  be  applied,  any  of  the  monies  to  be  received  for  or  in 
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respect  of  the  theatre,  and  other  the  premises  in  the 
pleadings  mentioned^  to  any  other  purposes,  than  such  as 
Were  provided  and  agreed  upon  in  and  by  the  said 
indenture  of  the  9lh  of  March  1812,  and  for  a  reference 
to  the  Master  to  appoint  a  proper  person  or  persons  to 
act,  as,  or  in  the  nature  of,  a  receiver  and  treasurer  of 
die  theatre,  under  the  authority  of  the  Court,  for  the 
purpose  of  receiving  the  monies,  which  should  from  time 
to  time  be  received  for  admission  to  the  theatre,  or  be« 
come  or  be  payable  in  respect  of  the  rents  in  the  plead- 
ings mentioned. 


The  motion  was  opened  before  the  Vice-Chancellor, 
on  the  9th  o(  May  182S,  and  was  refused  with  costs  (a). 
On  the  same  day,  the  Plaintiff,  gave  notice  of  a  motion, 
before  the  Lord  Chancellor,  that  the  Vice-Chancellor's 
order  of  the  9th  of  May  might  be  discharged,  and  that 
an  order  might  be  made  according  to  the  original  notice 
of  motion. 


The  all^ations  of  the  bill  were  verified  by  an  affidavit 
of  the  Plaintiff,  in  support  of  the  motion.  The  Defend- 
ants Kemble^  Willett^  and  Forbes^  by  an  affidavit,  in  oppo- 
sition to  the  motion,  stated,  that  they  were  ignorant  of  the 
existence  of  the  deed  of  the  9th  oi  March  1812  until 
the  filing  of  the  bill,  and  that  they  believed  that  the  said 
deed  had  not  been  acted  upon  for  many  years,  but  had 
been  considered  as  dormant,  and  as  a  dead  letter,  by  the 
parties  thereto,  the  material  purposes  for  which  the  same 
had  been  made  having  been  long  since  carried  into 
effect ;  and  they  said,  that  they  believed  that  all  the  bills 


{a)  The  merits  of  the  case 
were  not  discussed  before  the 
Fice  Chancellor,  but  His  Honour 
refused  the  motion,  upon  the 
ground,  that  the  pendency  of  the 
demurrers   prevented  it    from 


being  made ;  and  also  refused  to 
permit  the  demurrers  to  be  ad- 
vanced, and  heard  with  the  mo- 
tion, unless  special  cause  was 
shewn.  See  Jonei  v.  7*ay/<or, 
9  Madd.  Btp.  181. 
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ofexthange,  and  bond  debts,  provided  for  bj  the  said 
deed,  had  been  paid,  except  a  small  part  of  the  bond 
debts,  for  the  payment  of  which  arrangements  had  been 
made,  and  time  given ;  they  further  stated,  that  several 
meetings  took  place,  pending  the  disputes  with  Henry 
Harris  referred  to  by  the  bill,  that  the  Plaintiff  personally 
assisted  at  one  of  those  meetings,  and  that,  before  the 
11th  ci  March  1822,  the  Plaintiff  was  apprized  of  the 
anbstance  and  result  of  the  other  meetings,  and  of  the  ar- 
rangement finally  made  with  Henry  HarriSf  and  they 
said,  that  the  Plaintiff  expressed  no  dissatisfaction  at  the 
nature  of  the  said  arrangement,  but  acquiesced  in  and  ap- 
proved of  the  same,  so  far  as  it  bound  the  parties  there- 
to: they  also  stated,  that  applicatiou  was  made  to  the 
Flaintiff  to  become  a  party  to  the  said  arrangement  with 
Henry  Harris,  and  that,  when  he  declined  so  to  do,  he 
finom  time  to  time  stated,  that  he  was  merely  the  execu- 
tor of  Ann  Martindakj  and  that  he  would  not  do,  or  join 
in  any  act,  whereby  he  might  make  himself  personally 
liable,  or  further  liable  than  the  assets  oi  Ann  Mariindale 
might  make  him,  and  that  the  Plaintiff  had  expressly 
stated,  that  he  would  not  be  a  proprietor  or  partner  in  the 
theatre,  or  its  concerns,  and  had  and  would  purposely 
avoid  being  or  becoming  a  partner  or  proprietor  therein, 
and  they  said,  that  in  March  1822,  some  of  the  creditors 
of  the  theatre  having  become  pressing  for  their  demands, 
the  Plaintiff  was  informed  that  an  advance  of  money  on 
the  part  of  the  proprietors  would  be  necessary,  and  that 
the  Plaintiff  then  refused  to  make  any  advance ;  they 
stated,  that  the  material  object  for  which  the  said 
arrangement  with  Henry  Harris  was  entered  into^  was, 
to  provide  a  fund,  not  liable  to  contingent  expenses,  to 
be  applied  in  liquidation  of  the  general  debt  due  on 
account  of  the  theatre,  and  that  it  had  been  originally 
proposed,  that  a  lease  of  the  whole  of  the  theatre  should 
be  granted  to  them,  the  Defendants^  at  the  dearanntuil 
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rent  of  12,000/.,  but  that,  in  consequence  of  the  Pliin- 
tiff's  having  declined  to  concur,  it  was  finally  arranged, 
that  the  lease  should  be  of  seven  eighths  onlyj  at  the 
proportionate  rent  of  10,500/.,  and  that  such,  rent, 
and  the  profits  of  Ann  Martindale^s  sharej  or  a  sum  of 
1500/.  as  a  rateable  sum  in  respect  of  her  one  eighth, 
should  l)e  applied  in  liquidation  of  the  debt ;  and  they 
-said,  that  the  rent  of  12,000/.  a  year  was  a  competent 
and  sufficient  rent  for  the  theatre,  and  that  the  actual 
profits,  from  March  1822,  had  not  been  equal  to  that 
rent ;  they  then  stated,  that  Thomas  Harris^  whilst  lie 
was  manager  of  the  theatre,  had  been  allowed  1000/.  a 
year  for  the  trouble  of  management,  pursuant  to  an 
agreement  signed  by  Ann  Mariindale  and  other  pro- 
:pfietors,  and  thdit  Henry  Harris  had  retained  the  like 
•annual  sum  during  his  <  management,  and  that,  *  by 
^e  arrangement  which  they  had  made,  the  theatre 
liad  been  exonerated  from  that  charge;  and  they  said, 
that,  with  the  exception  of  the  rents  received  by  Henry 
•Harris  under  the  arrangement,  the  whole  of  the  receipts 
of  the  theatre,  from  the  11th  oi  March  1822,  had  been 
applied  to  the  payment  of  the  current  expenses  of  the 
theatre,  and  of  the  debts  due  from  it  previous  to  the 
said  11th  of  Jlfarc^,  and  that  the  amount  of  such  debts 
had  been  thereby  greatly  reduced,  and  that  the  Defend- 
ants TVfUeti  Bud  Forbes  had  also,  since  the  said  11th  of 
March f  made  large  advances,  out  of  their  own  private 
monies,  in  payment  of  the  said  debts:  they  denied  any 
improper  motive  in  dismissing  Brandon  from  the  trea- 
surership,  and  said,  that  he  had  been  dismissed  in  conse- 
quence of  his  having  been  found  incapable  of  doing  his 
duty  personally,  and  that  the  Plaintiff  had  recommended 
his  dismissal,  and  that,  at  the  time  of  such  dismbsal, 
they,  the  Defendants,  were  not  aware  of  the  existence  of 
the  deed  of  1812,  or  that  Brandon  had  given  any  secu* 
•nty  for  the  application  of  the  receipts  of  the  theatre^ 


CASES  IN  CHANCERY. 


515 


and  that  the  Plaintiff  had  never  given  any  intimation  of 
the  existence  of  any  such  security.  •  The  statement  of  . 
th^  affidavit  of  the  Defendants,  as  to  the  daily  printed 
accounts,  was,  that  since  they,  the  Defendants,' had  under- 
taken the  management  of  the  theatre,  such  accounts  had 
not  been  furnished  to  any  of  the  proprietors,  except  the 
Plaintiff,  and  that  the  delivery  of  such  accounts  had 
been  discontinued,  in  .consequence  of  its  having  been 
discovered  that  the  same  had. been  made  public,  and 
had  been  known  to  several  persons  connected  with 
Drwry  Lane  theatre,  but  the  affidavit  stated,  that  the 
said  daily  accounts  were  regularly  made  out,  and  kept  at 
the  treasury  office  of  .the  theatre,  and  that  the  Plaintiff 
had  the  power  of  informing  himself  fully  of  the  accounts 
and  transactions  of  the  theatre,  by  attending  at  the  said 
office,  where  all  the  books  and  accounts  were  open  for 
his  inspection,  and  that  the  Plaintiff  had  had  notice  to 
that  effect,  and,  since  the  suspension  of  the  delivery  of 
the  daily  accounts,  had  personally  attended  at  the  theatre^ 
and  inspected  the  books;  after  further  stating,  that,  in 
the  course  of  their  management,  they  had  paid  the  cur- 
rent expenses  and  outgoings  of  the  theatre,  in  due  course, 
and  according  to  the  custom  and  practice  thereof,  and  , 
the  credit  usually  given,  and  that  there  was  no  debt 
owing  in  respect  of  the  said  current  expenses  and  out- 
goings, except  such,  as,  according  to  the  aforesaid  cus- 
tom^  practice,  and  credit,  were  not  then  due,  the  said 
Defendants,  by  their  affidavit,  said,  that  it  had  never  been 
their  wish  to  prevent  the  Plaintiff. from  superintending 
the  concerns  of  the  theatre,  but  that,  on  the  contrary, 
they  had  frequently  applied  to  him  for  his  advice  and 
assistance. 


ias4: 


Upon  the  motion  being  opened,  the.  counsel  for  the| 
Defendants  objected  to  its  proceeding  until  the  den;i,ur- 
rers  were  disposed  of;  and  the  ix>rc{  Chancellor  saidy. 
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1824*         that,  according  to  his  reoollection,  it  had  been  held,  dial 
if  a  bill  was  filed  to  stay  irreparable  waste,  and  a  demur* 
rer  was  put  in,  the  motion  to  stay  waste  could  not  be 
proceeded  with  until  the  demurrer  was  got  rid  of,  but 
Whert  abill  is       ^q  Court  would  hear  the  demurrer  immediately.     The 

and  a  denrarrer  i«  ^^"^^^^  ^'^^  ^^^  Plaintiff  however  submitted,  that  the 
pat  iD»  the  Comt  rule  in  question  applied  only  where  the  bill  was  demurred 
will  hevthe  ^  |o  generally  for  want  of  equity,  and  did  not  reach  the 
^^1  *     case  befiire  the  Court,  where  the  demurrer  was  for  want 

of  parties  merely.     The  papers  were  then  handed  up  to 

Mw  51.         ^^  Loi'd  Chancellor  J  who,  this  day,  said,  he  thought  that 

the  wives  of   the  defendants  WiUeti  and  Forbetf  were 

necessary  parties  to  the  suit,  but  that  he  would  hear 

counsel  upon  Uie  question  whether,  notwithstanding  that 

miglit  be  the  case,  the  injunction  might  not  be  granted : 

that  he  had  not  made  up  his  mind  whether  the  rootioo 

might  not  prejudice  the  parties  pointed  at  by  the  de* 

Where  there  ii  a   munrer :   that,  supposing  it  to  be  clear  that  there  was  a 

caie  for  a  ^^   ease  for  the  injunction,  and  that  the  injunction  would 

theiojaiiccioawill  operate  for  the  benefit  of  the  parties  not  before  the 

epetate  fi>r  the       Court,  he  was  far  from  thinking  that  the  Court  would, 

benefit  of  parues    ^^  account  of  the  absence  of  those  parties,  hesitate  to  do 

not  before  the  •       •  u  r       i 

Court^theabsence  ^^^^^  *^  ^^^^  fo^'  ^^em. 

of  those  partiesy 

thougli  made  the  ground  of  demurrer  to  the  bill,  will  not  prevent  the  Court  from  inter 

poung. 

r     lo  il  oa         The  motion  then  proceeded.     It  was  twice  argued  by 
Hoc.  SO.         Mr.  Hart^  Mr.  Wetherell^    and    Mr.  Rawlins,  for  the 
Plaintiff;    and  Mr.  Heald^   Mr.  Skadwell,    Mr.  JameSf 
and  Mr.  7Ws5,  for  the  Defendants. 

After  the  first  argument,  the  Lord  Chancellor  again  ex* 

pressed  his  opinion,  that  the  wives  of  the  defendants 

Where  an  execu-    WHlett  and  Forbes,  were  necessary  parties  to  the  suit,  but, 

tor  hat  not  assent-  with  respect  to  the  other  ground  of  demurrer,  he  said, 

haaiiest.'tbe  pei^    that  the  bill  had  so  stated  the  PUintiff's  executorships 
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without  stating  for  what  persons  he  was  to  be  trustee}  that         1 8€4« 

he  could  not  consider  him  to  have  assented  to  an  interest  dj '  "^^ 

in  the  cestuisque  trusty  and  divested  himself  of  the  interest;  v. 

and,  adverting  to  the  argument  that  the  pendency  of  the  <Umis« 

demurrers  prevented  the  motion  from  being  made,  his  •®"*  bcnefiaaHy 
T      J  f  .        •  1   .u  ^  u  ij  entitled  arc  not 

Lordship  said,  that  he  could  conceive  many  cases,  re-  ^^^^3,^^  paitiet 

quiring  immediate  interposition,  where  application  might  to  a  suit  relating 

be  made  to  the  Court,  notwithstanding  the  absence  of  to  the  property 

some  of  the  parties,  and  that  it  was  upon  that  concep-  "P*™^  y 

QueatbcQ* 
tion  he  had  permitted  the  motion  to  be  made  (a). 

In  support  of  the  motion,  it  was  contended,  on  the 
part  of  the  Plaintiff,  that  he  bad  been  ousted  by  the 
Defendants  from  all  the  rights,  which,  as  a  proprietor  of 
the  theatre,  he  was  entitled  to  exercise :  that  the  agree- 
ment of  1822  utterly  destroyed  the  equal  right  of  inter- 
fierence  which  ought  to  have  existed  in  all  the  proprietors, 
and  was  framed  for  the  express  purpose  of  destroy  ing  that 
right,  and  vesting  in  the  lessees  the  entire  dominion  over 
the  theatre:  that  every  provision  in  that  agreement 
tended  to  exclude  the  Plaintiff's  interference,  and  was  in 
direct  contravention  of  his  rights :  that  the  dismissal  of 
Bratidon  from  the  office  of  treasurer,  and  the  non^de-* 
livery  to  the  Plaintiff  of  the  daily  accounts,  were  parts 
of  the  same  system :  that  the  Plaintiff  had  a  clear  right 
to  be  furnished  with  those  daily  accounts,  and  tliat  the 
practice  which  had  existed  of  their  being  delivered  to 
the  proprietors  must  be  adhered  to,  or,  at  all  events,  that 
the  Defendants  were  not  justified  in  discontinuing  that 
practice  without  communicating  with  the  Plaintiff:  that 
all  the  parties  were  bound  by  the  provisions  of  the  deed 

(a)  It  does  not  appear  that  the  PlaintiiF  obtuned  an  order 

any  order  allowing  the  demur-  to  amend,  on  payment,  of  30f. 

ren  was  ever  drawn  up,  or  tliat  costs  in  respect  of  the  amend- 

the     necessar}'     parties     were  ments,  and  of  lOL,  .the  costs  of 

brought  before  the  Court  until  setting  down  the  demurrers, 
after  the  motion  waa  disposed  R^.  l>ib.A.  1SS9. 

of:  on  the  Sth  of  March  18S4, 
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of  ISlSy  and  that  the  Defendants  could  not  be  permitted 
to  destroy  those  provisions  by  the  agreement  of  1822: 
that  no  person,  succeeding  to  a  share  in  a  partnership, 
cotild  exempt  himself  from  the  obligation  of  performing 
the  engagements  which  attached  upon  the  partner  to 
whom  he  succeeded,  under  the  plea  that  he  was  ignorant 
of  such  engagements ;  and  that  the  alleged^ignorance,  on 
the  part  of  the  lessees,  of  the  deed  of  1812  did  not 
therefore  affect  the  case. 


On  the  part  of  the  Defendants,  it  was  insisted,  that, 
as 'the   bill   did   not  prdy  that  the  concern  might  be 
woiind   up,   the    motion    could   not  be  granted,   con-    ' 
sistently  with  the  decided   cases ;   Waters  v.  Taylor  {a\ 
Forman    v.    Homfiray  (ft),      Goodman   v.    Whiicomb  {c)i    > 
Marshall  v.  Colman  (d) :   That  the  acquiescence  '  of  the 
Plaintiff  amounted  to  a  consent  on  his  >part,'(  to  the 
abandonment  of  the  provisions   of  the  deed   of)  1812,^ 
and  a  substitution  of  the  arrangement  made  \}j  tfae*agree» 
mentof  1822,  and  was,  of  itself,  sufficient  to  prevent  the 
summary  interference  of  the  Court :  That  the  Plaintiff^ 
having  renounced  the  character  of  a  partner,  could' not 
call  upon  the  Court  for  protection  against  his  co-partners, 
and  that  the  agreement  of  1822  was  operative  only  be- 
tween the  parties  to  it,  and  did  not  at  all  affect  the 
Plaintiff.     The  non-delivery  of  the  daily  accounts  was 
justified  under  the  circumstances  appearing  by  the  affi- 
davits ;  and  it  was  urged,  that  it  was  the  Plaintiff 's.  duty   * 
to  attend  at  the  theatre,  and  inspect  the  accounts. 


In  reply  it  was  said,  that  the  Plaintiff  had  only  ab- 
stained from  applying  to  the  Court,  so  long  as  h^  had 
been  furnished  with  the  daily  accounts,  from  which,  he 
could  j  udge  of  the  state  of  the  concern ;  and  th^t^  after  the 


(a)  15  Vet.  10. 
\h)  2  V.  4- J&.529. 


(c)  1  JacS^Walk.  589.  ' 
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agreement  of  1822,  any  attempt  at  interference,  on  the  1824. 

part  of  the  Plaintiff,  would  have  been  wholly  useless. 

The  following  observations  fell  from  the  Ijord  CharX'^ 
teUoTj  in  the  course  of  the  argument,  and  on  several 
occasions  when  the  case  was  mentioned :  — 

That  the  Court  would  never  take  any  partnership  The  Court  will 

concern  into  its  own  hands  by  a  receiver,  and  much  no' «PP<»n^  •  "^ 
•11  It.  nil        ceiver,  or  a  ma- 

less  by  a  manager,  unless  the  suit  was  so  framed,  as  that  nageryofanypart* 

a  decree  could  be  made  at  the  hearing,  either  that  the  nerthip  concern, 

concern  should  be  carried  on  according  to  the  terms  of  unless  the  smtbe 

some  instrument,  which,  by  the  agreement  between  the  *^,  """"c^ 

parties,  was  to  regulate  the  mode  of  its  being  carried  on,  made,  either  that 

or,  that  it  should  be  wholly  put  an  end  to :  that  articles,  the  concern  shall 

which  had  been  agreed  on  to  regulate  a  partnership,  be  ajrn«l  ^n»  •«- 

could  not  be  altered  without  the  consent  of  all  the  part^  ^^^^  ^^^^  j„. 

ners ;  but  that,  if  alterations  were  made  by  some  of  the  stnunent,  which, 

partners,  and  acquiesced  in  by  all,  the  Court  would  hold  by  the  agr^ent 

that  to  be  an  adoption  of  new  terms :   that  it  must  be^^*®  P*^^'" 

.  •        t9  rttulate  the 

considered,  whether  the  Plaintiff  had  not  conceived  him-  mode  of  iu  being 

«elf  at  liberty  to  withhold  more  of  his  personal  attention  carried  on«  or  that 

from  the  concern,  than  he  could  withhold,  entitling  him-  it  shall  be  wholly 

self  to  call  upon  the  other  partners  to  do  their  duty :  P"^ «"  «°  '<^* 

that,  where  a  person,    interested  as  the  Plaintiff  was,  Articles  agreed 
,        ,  n  •  .  •  •  1        I  .       on  to  regulate  a 

proposed  to  do  every  part  of  his  duty  to  the  other  parties  partnership  can* 

jdterested,  the  Court  would  compel  those  other  parties  not  be  altered 

to  do  their  duty  towards  him,  but  that,  if  he  chose  to  without  the  con- 

discharge  his  duty  towards  those  other  parties  in  a  more  «"» "^  •»  *« 

,      partners. 

limited  way,  the  question  would  be,  whether  that  cir- 
jCumstance  did  not  destroy  his  right  to  call  upon  them  to 
do  their  duty  towards  him?  With  respect  to  sending 
the  daily  accounts,  his  Lordship  said,  that  he  did  not 
find  it  stipulated  for  in  any  of  the  instruments ;  that  it 
was  a  practice  which  seemed  to  have  prevailed  for  a 
gteal  length  of  time ;  but  that  it  was  not  provided  for  by 
Vol.  I.  2  N 
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1824.  covenant;    that  where   there  were  no  stipulations}  no 

Const  covenants,  with  respect  to  a  particular  practice,  it  toU 

V.  lowed  of  necessity,  that  the  majority  of  partners  must 

\  decide,  whether  that  practice  should  be  continued  or 

ance  or  discon-  discontinued ;    and  that  if  the  minority  had  a  propev 


tinuance  of  a         opportunity  given  them  of  considering  the  matter, 
practice,  not  sd-    negative  would  be  of  no  avail :  that  there  could  be  no 

P  J  .  °''u'^  doubt  about  the  general  annual  accounts,  as  they  were 
made  the  subject  r  j  — »  ^ 

ofcovenanty  must  ni&tter  of  express  declaration  in  the  original  deed:  ihat» 
be  decided  by  the  in  cases  where  a  majority  could  bind  the  minority^  if 
m^ority  of  the  gome  of  the  partners  were  to  agree,  that  they  would,  by  a 
^ei^dve  of  ""^j^^^y*  bind  the  others,  that,  let  one  of  them  say  whst 
the  minority  in  he  would  with  respect  to  the  interests  of  the  partnerships 
fuch  cases  of  no    they  would  over-rule  him,  the  Court  would  compel  them 

aval  9 1  ey  ave  ^  rescind  that  agreement,  and  sav»  that  was  a  length  to 
had  a  proper  op*  ,  o  -»  . »  -     o 

portunity  ofcon*   which  they  should  not  go;  the  Court  would  not  allow 

sidering  the  the  rules  applying  to  partnership  concerns  to  be  broken 

matter.  j^  ^p^^  ^^  ^^  agreement  of  that  son :  that,  supposing 

^vn  aizreemem  _ 

by  a  majority  of    ^^^  Plaintiff  had  a  right  to  have  the  daily  accounts  de« 

partnersyto  livered  to  him,  it  did  not  follow  that  the  Court  would 

oveiwrule  the mU  interfere;  that  the  Court  was  not  bound  to  interfera 

be  Dcnnitted.  "P^**  every  breach  of  adherence  to  the  rules  of  a  partner* 

The  Court  will  ship  concern, 
not  interfere  on 
every  breach  of 
adherence  to  the  rules  of  a  partnership  concern. 

I  Feb.  6, 7«  The  Lord  Chancellor  went  through  the  fiK^ts  of  the 

case,  and  in  so  doing  observed,  that  the  concern  was  ill 
the  nature  of  a  partnership,  that,  according  to  the  prin^ 
ciples  of  the  Court,  it  would  not  interfere,  on  interlocu* 
tory  motion,  to  regulate  the  concerns  of  any  partnerships 
unless  the  objects  of  the  bill  were  such,  as  would  probably 
.  be  carried  into  execution,  when  the  cause  came  to  a 
hearing :  that  it  was  not  the  business  of  the  Courts  to 
manage  or  carry  on,  from  time  to  time,  a  partnership  of  an^ 
Idnd,  and  that  it  was  impracticable  for  the  Coofl  to  de  iitf 
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that  "a  bill  might  be  filed,  feir  the  purpose  of  compelling         ldS4. 

partaers  to  do  certain  tilings,  according  to  the  provisions  '^  ^  - '-' 
of  certain  instrumaits,  and  that  the  Coart  would  inter*'  v. 

fere  for  that  purpose^  and  that  wheft  it  did  so  Interfere,  HAEBts. 

it  would  take  care  that  the  decree,  to  be  made  at  the  ^  ^^  "f®*/ 
•       •  g,  teckiog  the  lotei^ 

hearing  of  the  cause,  should  not  be  ddTeated  by  any  podtioQ  of  the 

thing  done  m  the  mean  time ;  but  that  a  bill^  merely  Court  to  carry  oa 

te^ng  the  intenxMiitton  of  the  Court  to  carry  on  a  «P«tnerihip 
^.-^i.'  11  t  •..•!  .       cannot  be  main- 

partnersoip,  could  not  be  mamtained :  that,  supposmg  ^^^ 

nothing  more  to  have  taken  place,  than,  that  the  deed  of 
1812  having  been  eacecuted,  Thomas  Harris  had,  with 
die  consent  of  all  the  parties,  taken  the  entire  manage^ 
ment  of  the  thei^re,  and  Hemy  Harris^  with  the  samt^ 
consent,  had  succeeded  to  the  same  species  of  manage^ 
ment,  and  that,  disputes  having  then  arisen^  in  conse^ 
quence  of  the  introduction  of  new  partners,  the  bill  had 
been  filed,  the  Court  must  have  taken  upon  itself  the 
management ;  and  that,  if  there  had  been  nothing,  beyond 
what  he  had  stated,  except  a  simple  demise  by  Henry 
Harris  to  the  other  parties,  it  would  have  been  impos- 
sible for  the  lessees  to  stand  in  any  other  situation,  than 
the  person  by  whom  the  demise  was  made,  clothed  with 
all  the  rights^  and  subject  to  all  the  duties  and  obligar- 
tions,  created  by  the  deed  of  1812;  that  it  would  have 
been  nothing  more  in  effect,  than  a  substitution  of  the 
new  parties  as  partners  for  ten  years ;  that,  unless  the 
terms  of  the  deed  of  1612  were  varied,  by  the  consent  of 
all  the  parties,  bound  by  its  obligations,  and  entitled  to 
its  benefits,  the  new  partners  would  be  entitled  to  all  the 
rights,  and  subject  to  all  the  obligations,  contained  in 
that  deed:  with  respect  to  the  delivery  of  the  daily 
accounts,  his  Lordship  observed,  that  he  thought  it  was 
competent  to  the  proprietors  of  the  theatre,  mating 
together,  and  deliberating  upon  the  subject,  to  determine 
that  such  accounts  should  not  be  sent;  that  the  delivery 
«f  AcM  aecoants  eould  not  be  stopped,  without  aH  the 
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partners  being  consulted ;  but  that,  if  all  had  been  con-« 
suited,  the  practice  had  been  properly  discontinued.   In 
commenting  upon  the  agreement  of  1822,  his  Lordship 
said,  wiih  reference  to  the  covenants  applying  to  the 
entirety  of  the  premises,  that,  there  being  seven  eighth^ 
of  the  whole  property  vested  in  the  lessees,  and  thej^ 
standing,  for  ten  years,  in  Harrises  place^  it  was  nol 
improper  on  his  part  to  require  such  covenants,  leaving 
the  lessees  to  deal  with  their  partners  as  they  could; 
but,  referring  to  the  clauses,  as  to  debts  which  were  to  be 
considered  as  due  from  the  proprietors,  though  incurred 
by  the  parties  to  the  agreement  only,  and  particulariy 
to  the  clause  as  to  the  printing-press,  his  Lordship  said^ 
that  the  debts  might  properly  be  considered  as  debts 
due  from  the  proprietors,  including  the  Plaintiff,  prot* 
vided  they  were  debts,  which  ought  to  be  thrown  upon 
the  proprietors,  and  were  incurred,  after  a  proper  comr 
munication  with  the  Plaintiff  as  to  the  propriety  of  their 
being  incurred;  but  that,  prim&facie^  the  Plaintiff. bad 
an  undoubted  right  to  be  consulted  on  that  proposition^ 
and  that,  as  to  the  printing-press,  the  Plaintiff  had  a 
right  to  be  consulted  upon  the  question,  whether  any 
should  be  set  up ;  and  that  no  debt  in  respect  of  it  could 
ever  be  thrown  on  the  general  body  of  the  proprietors, 
unless  a  decision,  in  favour  of  its  l)eing  set  up,  was  come 
to,  on  the  proper  principle  on  which  all  points,  for  the 
consideration  of  all  the  partners,  were  to  be  considered 
and  decided  upon ;  and  he  said,  that,  taking  the  whole 
instrument  together,  it  was  an  instrument,  with  respect  to 
which,  as  to  many  parts  of  it,  it  was  extremely  difficult 
to  say,  tliat  the  partners  of  the  seven  eighths^  could  enter 
into  it,  without  consulting  the  partner  of  the  other  eighth^ 
but^  that  the  instrument  seemed  to  him  to  go  to  the  utter 
destruction  of  the  deed  of  1812;  that  it  provided,  in 
many  instances,  for  an  application  of  the  funds,  diffdrent 
from  the  application  directed  by  that  deed,  by  wbidi  tlia 
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application  of  the  rents  and  profits,  idcluding  those 
taken  by  Mr.  Harris  under  the  instrument  in  question, 
was  irrevocably  fixed ;  and  that,  therefore,  if  the  question 
had  arisen  immediately  afler  the  execution  of  the  instru- 
ment, whether  it  could  be  carried  into  execution,  con- 
sistently with  the  deed  of  1812,  the  instrument  could 
liever  have  been  permitted  by  the  G>urt  to  over-rule  the 
deed,  unless  upon  some  other  ground,  than  that  the 
parties  to  the  instrument  were  ignorant  of  the  deed : 
that,  if  die  instrument  was  entered  into  in  entire  igno- 
rance of  the  deed  of  1812,  it  might  be  good  ground  for 
the  lessees  to  say  to  Harris^  that  he  should  not  hold 
thein  to  the  agreement,  as  he  had  not  informed  them  of 
the  nature  of  the  property,  or  of  the  obligations  t6 
which  he  was  subject  by  the  deed  of  1812 ;  but  that,  it 
never  could  be  said,  that  without  the  consent  of  all 
parties,  the  execution  of  the  agreement  could,  upon  the 
ttiere  ground  of  ignorance,  entirely  destroy  the  obliga- 
tions contracted  by  the  deed  of  1812  :  that  the  parties 
claiming  under  the  agreement  could  take  nothing 
more  than  Mr.  Harris  could  give  them ;  and  that  they 
therefore  took,  subject  to  all  that  Mr.  Harris  would  have 
been  subject  to  had  the  agreement  not  been  made :  that  A  party,  taking  thtf 
a  party,  taking  the  interest  of  a  partner  in  a  concern,  Bkare  of  a  partner 
could  not  be  let  loose  from  the  obligations  the  partner  nofte  "(^1°'  **"* 
^as  under  to  the  concern ;  and  that,  if  he  chose  to  ask  f^m  the  obli- 
no  questions,  he  must  take  at  his  own  risk  with  respect  gations  that 
to  those  obligations.  In  noticing  the  fact,  that  arrange-  P"J^^^"°** 
ments  had  been  made,  and  time  given,  for  such  of  the 
debts  secured  by  the  deed  of  1812  as  remained  unpaid, 
bis  Lordship  said,  that  that  would  not  do ;  that  without 
the  consent  of  all  the  parties,  other  securities  could  not 
be  substituted  for  that,  which  was  the  primary  security. 

» 

His  Lordship  then  proceeded  to  the  consideration  of 
the  case,  as  it  stood  in  1812,  and  as  it  was  affected  by 
what  had  subsequently  happened. 
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I  have  n^ver  seen  n  de^s  which  more  irrevocably  fixed 
qpon  the  parties,    whose  interests  were  to  be  boundu 
the  trusts  created  by  it,  than  the  deed  of  the  9th  of 
March  1812  ;  it  expressly  directs,  that  the  funds  shall  be 
exclu9ively  applied  tp  the  particular  purpose  there  point* 
ed  out,  and  that  the  treasurer  shall  be  irrevocably  directed 
so  to  apply  the  funds:  at  the  same  time,  great  diffi<^ 
culties  might  have  arisen  upon  that  deed,  from  its  not 
providing  who  should  be  the  manager  of  the  theatre: 
suppose  a  manager  to  have  been  appointed  by  some  c^ 
the  persons  concerned  in  the  theatre,  without  duly  con- 
sulting the  others,  it  would  have  been  a  much  shorter 
way  than  filing  a  bUl  in  equity,  to  have  stated  to  that 
manager,  that  he  had  no  right  to  manage^  and  to  have 
stated  to  the  treasurer,  that  he  acted  at  his  peril  ia 
applying  any  of  the  funds  according  to  the  orders  of  the 
manager :   the  same  difiiculty  would   then  have   pre* 
sented  itself  as  occurred  in  the  case  of  the  Opera  Hous^ 
that,  when  the  treasurer  came  to  pay  the  performers,  a 
question  would  have  arisen,  whether  the  person  who  had 
made  the  bargain  with  them  had  any  authority  to  make 
it:  so,  in  the  present  state  of  things,  a  question  may 
arise,  whether,  if  the  present  management  is  a  manage- 
ment,  which  has  not  been  properly  created  originally,  or 
properly  sanctioned  subsequently,  Mr.  Robertson  will 
be  justified  in  executing  the  very  first  trust  of  this  deed,^ 
unless  it  can  be  shewn,  that  the  contracts  with  the  per- 
formers are  contracts,  which  bind  all  the  persons  inter- 
^ted:   however  that  may  be,  there  can  be  no  doubt 
whatever,  that  after  the  execution  of  the  deed  of  181 2^ 
unless  the  trusts  of  it  were  altered  by  some  effectual 
means,  it  never  could  be  competent  to  any  of  the  pro* 
prietors  of  the  theatre,  without  the  consent  of  the  others^ 
to  authorise  Brandon^  whilst  he  acted  under  the  deed,  to 
l^ply  any  part  of  the  monies  coming  to  his  hand^  to  any 
other  purposes  than  those  expressed  in  the  deed :  ooo- 
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sidering  the  deed  to  have  been  an  effectual  deed,  it  has  1824. 

been  the  duty  of  the  treasurer  for  the  time  being,  to  say» 

that,  without  the  consent  of  all  the  parties  interested,  he 

oould  not  allow  any  part  of  the  monies  coming  to  his 

hands,  to  be  applied  otherwise  than  according  to  the 

trusts  of  the  deed :  if  alt  the  parties  interested,  except 

one^  came  to  him,  and  said,  he  should  not  apply  the 

monies  in  the  manner  directed  by  the  deed,  he  was- 

aothoriaed  to  say,  that  be  should  make  that  application 

of  the  monies,  and  that  he  could  make  no  other  apptica* 

don  of  them :  Thus  the  case  stood  in  1812. 

In  ordinary  partnerships  nothing  is  more  clear  than  Partners  may  be 

this,  that  although  partners  enter  into  a  written  asree-'    c^*^y  their 

,  .  .    conduct  to  have 

ment,  stating  the  terms  upon  which  the  joint  concern  is  changed  the  terms 

to  be  carried  on^  yet,  if  there  be  a  long  course  of  deal-  of  a  written 
ing,  or  a  course  of  dealing,  not  long,  but  still  so  long  as  ag^'eement  into 
to  demonstrate,  that  they  have  all  agreed  to  change  the      ^^,  ^V.  ^jj^^^, 
terms  of  the  original  written  agreement,  they  may  be  ing  on  the  con- 
hdd  to  have  changed  those  terms  by  conduct.     For  cem» 
instance,  if  in  a  common  partnership,  the  parties  agree^ 
that  no  one  of  them  shall  draw  or  accept  a  bill  of  ex- 
change in  his  own  name,  without  the  concurrence  of  all 
the  others,  yet,  if  they  afterwards  slide  into  a  habit  of 
permitting  one  of  them  to  draw  or  accept  bills,  without 
die  concurrence  of  the  others,  this  Court  will  hold,  that 
they  have  varied  the  terms  of  the  original  agreement  in 
that  respect ;  so,  in  this  case,  if  it  can  be  shewn,  that  in 
the  administration  of  this  property,  the  proprietors  in 
general,  after  1812,  pursued  a  different  course  from  that 
provided  for  by  the  deed  of  March  1812,  they  must  be  ^^^  ^o  haveiub- 

taken  to  have  altered  the  agreement,  and  to  have  sub*  ^^"  ^      f .  . 

*;  ,  terms  to  nvhich 

stituted  the  terms,  to  which,  in  their  conduct,  they  have  they  have  adher- 

adhered,  instead  of  the  terms  contained  in  the  original  ed,  instead  of  the 

agreement ;  and,  with  respect  to  the  present  Plaintifl^  .^™'  contained 

in  the  onsinal 

there  can  be  no  doubt,  that  if,  after  the  deed  of  1812  was 
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Parties  claimiDg 
under  a  partner 
who  has  assented 
to  the  substituted 
terms  cannot  re- 
vert back  to  the 
original  teriAs. 


A  partner  com- 
plaining that  the 
6ther  partners  do 
not  do  thdrduty 
towards  him 
must  be  ready  to 
do  his  duty  to- 
wards them. 

Where  in  carry- 
ing on  a  concern 
there  is  any  ma- 
terial change  to 
be  made,  notice 
must  be  given  to 
all  parties  of  what 
the  change  is,  and 
at  what  time  it  is 
to  be  taken  into 
consideration. 


executed,  his  testatrix  gave  in  to  a  course  of  administm*: 
tton  of  the  property,  different  from  the  course  provided  for 
by  the  deed,  if  her  acts,  or  the  acts  of  others  with  her  con*- 
sent,  afforded  such  evidence  of  departure  from  the  terms^ 
bf  the  written  agreement,  as  to  amount  to  the  substitutiont 
of  a  new  agreement,  though  evidenced  only  by  parol,  in«t 
stead  of  the  written  agreement,  he^  claiming  under  her^> 
must  be  bound  by  her  acts,  and  cannot  be  at  liber^  to 
revert  back  from  those  acts,  establishing  a  new  agreement^ 
to  call  into  operation  again  the  old  agreement,  and  to^ 
insist,  that  the  non-execution  of  the  old  agreement  is,  in; 
such  circumstances,  a  breach  of  trust.  So  again,  it  is  a 
principle  of  this  Court  with  respect  to  partnership  con* 
cems,  that  a  partner,  who  complains  that  the  other  part*, 
ners  do  not  do  their  duty  towards  him,  must  be  ready  at 
all  times,  and  offer  himself  to  do  his  duty  towards  them* 

Whether  the  observation  I  am  about  to  make  applies 
to,  this  case  at  present  or  not,  it  may  be  useful  for  the 
guidance  of  these  parties  hereafter :  it  is  not  enough  for 
the  parties  who  have  executed  the  deed  of  1822  to  sajp. 
we,  the  owners  of  seven  eighths,  will  meet,  and  Mr» 
Canst  may  come  if  he  pleases :  where  there  is  any  mate-» 
rial  change  to  be  made,  which  is  to  be  a  binding  change^ 
notice  must  be  given  to  all  parties  of  what  that  change 
is,  and  at  what  time  it  is  to  be  taken  into  consideration : 
For  instance,  if  notice  was  given  with  respect  to  dismiss- 
ing Mr.  Brandon^  I  am  not  of  opinion,  supposing  the 
deed  of  1812  to  have  been  an  operative  deed  when  Mr. 
Brandon  was  dismissed,  that  it  was  not  competent  to  the 
parties  to  dismiss  him,  duly  taking  into  consideration 
whether  he  ought  to  be  dismissed  or  not,  and  duly  pro« 
viding  a  substitute,  who  should  be  constituted  and  bound 
to  all  the  duties  Mr.  Brandon  was  constituted  and  bound 
to,  and  whose  discharge  of  those  duties  should  be  as 
well  secured,  as  JAr.  Brandon's  discharge  of  those  duties 
was  secured;  but  I  say,  tbat^ supposing  the  deed  of  1813 
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to  hare  been  then  operative^  the  proprietary  could  not  1824. 

dismiss  Mr.  Brandon  without  consulting  all  their  part* 
ners:  If  the  deed  of  1812  was  then  operative,  his  dis- 
missal ought  to  have  been  the  act  of  all  the  partners ; 

and  I  call  that  the  act  of  all,  which  is  the  act  of  the  'P'?  ■^/^*  "*• 

jonty  of  partDen 
majority,  provided  all  are  consulted,  and  the  majority  is  the  act  of  alL 

are  acting  bondjlde^  meeting,  not  for  the  purpose  of  provided  all  are 
n^ativing,  what  any  one  may  have  to  offer,  but  for  the  consulted,  and  the 
purpose  of  negativing,  what,  when  they  are  met  together,  .     ^^aj^ 
they  may,  after  due  consideration,  think  proper  to  n^a- 
tive:  For  a  majority  of  partners  to  say;  We  do  not  care 
what  one  partner  may  say,  we,  being  the  majority,  will 
do  what  we  please,  is,  I  apprehend,  what  this  Court  will 
not  allow.     So,   again,   with   respect  to  making  Mr. 
Robertson  the  treasurer,  Mr.  Const  had  a  right  to  be 
consulted  ;  his  opinion  might  be  over-ruled,  and  honestly 
over-ruled,  but  he  ought  to  have  had  the  question  put 
to  him  and  discussed  :  In  all  partnerships,  whether  it  is 
expressed  in  the  deed  or  not,  the  partners  are  bound  to 
be  true    and  faithful  to  each  other:  They  are  to  act.  Partners  mutt 
upon  the  joint  opinion  of  all,  and  the  discretion  and  «ct  upon  the  joint 
judgment  of  any  one  cannot  be  excluded :    What  weight  ^^  cannot  ex- 
is  to  be  given  to  it  is  another  question:   The  most  pro*  dude  thejudg- 
minent  point,  on  which  the  Court  acts,  in  appointing  a  ™c°t  of  anyone, 
receiver  of  a  partnership  concern,  is,  the  circumstance  of  The  excliidon  of 
one  partner,  having  taken  upon  himself  the  power  to  f.^i?^     °*f 
exclude  another  partner,  from  as  full  a  share  in  the  management  the ; 
management  of  the  partnership,  as  he,  who  assumes  that  strongest  ground 

power,  himself  enjoys.  ^^'  appointing  a 

receiTer* 

Then,  what  are  the  circumstances,  upon  which  the 
lessees  of  the  seven  eighths  rely,  as  having  varied,  prior 
to  the  deed  of  1822,  and  to  what  extent,  and  in  what 
particulars,  the  deed  of  1812?  With  respect  to  what 
they  state,  as  to  their  not  having  known  of  the  deed  of 
1812,  for  the  reasons  I  have  already  given»  I  can  pay  no' 
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18S4.  attention  to  that:  What  the^  were  bound  by  law  ta 
kBOw  they  must  be  taken  to  have  known :  Tfaeir  obli* 
gation  in  law  to  know  of  the  deed  of  1812>  caimot  be 
altered  by  their  not  having  in  fact  known  of  it;  biiti 
whether  they  knew  of  it  or  not^  they  cannot  take  under 
Harris  upon  better  terms,  than  those  upon  which  Harris 
himself  took. 

I  am  willing,  however,  to  agree,  that  usage  may  be 
taken  as  varying  the  terms  of  the  deed  of  1812 ;  usage, 
which  cannot,  of  course,  be  of  long  continuance,^  but  for 
this  purpose  may  be  of  great  effect:  I  am  also  willing 
to  agree,  that  the  deed  (^1812,  saying  nothing  about 
the  appointment  of  a  manager,  it  must  be  understood, 
that  managers  were  thenceforth  to  be  appointed,  in  the 
same  way  as  they  had  before  been  appointed ;  and  that, 
if,  for  instance,  the  appointment  of  Mri  Henry  Harris 
took  place  without  any  form  whatever,  the  other  parties 
merely  standing  by,  and  seeing  him  the  manager  from 
year  to  year,  in  which  case  I  should  say,  that  their  non- 
opposition  was  tfaeir  accession  to  the  appointment,  i^ 
manager  now  appointed  in  the  same  manner,  and  where 
there  was  the  same  accesaion  to  the  appointment,  would 
be  a  perfectly  good  manager;  but,  supposing  there  to 
have  been  a  manager  to  be  appointed  under  the  deed  of 
1822,  and  the  lessees  of  the  seven  eighths  to  have  ap- 
pointed the  manager,  without  consulting  the  parties  in- 
terested in  the  one  eighth,  and  the  question  then  to  have 
arisen,  whether  the  manager  so  appointed  was  properly 
appointed,  on  these  naked  facts,  taking  the  question  to 
have  arisen  immediately  after  the  execution  of  the  deed 
of  1822, 1  should  have  said,  that  the  appointment  would 
not  do,  there  having  been  no  subsequent  acquiescence^ 
removing  the  objection  of  the  parties  interested  in  the 
one  eighth  not  having  been  consulted ;  that  the  lessees 
of  the  seven  eighths  could  not,  without  consulting  tbe 
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parties  interested  in  the  one  eighth,  take  upon  them-         1824* 
selves,  merel J  because  they  were  lessieei  of  sqven  eighth% 
to  do  those  acts,  which  could  only  be  done  by  the  body^ 
or  by  a  ina|ority  of  the  body  representing  the  whole  of 

the  body,  and  that  the  majority  of  the  body  never  repre*      ^  majontyo 
^  *       *  if  »         partners  never 

aented  the  whole  of  the  body,  except  where  there  had  represents  the 
been  a  voice  called  for  from  the  minority,  and  subooitted  whole  body,  ex- 

to  and  fairly  over-ruled  by  the  majority,  which  the  Court  ccp^  ^1»«  *»;«« 

"       ^  has  been  a  Toice 

would  generally  take  it  to  be  where  it  had  been  over-*  ^]|^  f^,  ^^j^ 

niled:  Now  all  thia  applies  equally  to  the  appointment  the  minority. 

of  Mr,  Bobertson.  The  Court  wiU 

generally  take  the 
opinion  of  the  minority  to  have  been  fairly  over-ruled. 

His  Lordship  then,  after  adverting  to  the  situation  in 
which  Mr.  Robertson  stood,  in  respect  of  the  questions, — 
bow  iar  he  was  duly  appointed  and  duly  authorized,  in 
any  manner,  to  receive  or  apply  the  funds  of  the  theatre, 
and  in  what  application  of  those  funds  he  would  be  safe, 
and  particularly  noticing,  that  he  could  not  think  Mr. 
Robertson  would  be  safe  in  paying  to  Mr.  Harris  the 
1 S60/.  per  annunij  —  proceeded  to  observe,  that  he  could 
not  find,  that  there  had  been  that  sort  of  acquiescence  by 
the  PIainti£^  which  precluded  objection  on  his  part ;  that, 
unless  the  deed  of  1812  could  be  argued  to  give  Mr. 
Brandon  a  freehold  for  life  in  the  office  of  treasurer,  it 
was  competent  to  the  parties,  acting  towards  each  other 
as  they  ought  to  act,  to  dismiss  Mr.  Brandon^  and  to  ap- 
point another  treasurer,  and  that  the  deed  itself,  speaking 
of  the  treasurer  for  the  time  being,  raised  that  implica- 
tion ;  but  that,  if  the  parties  were  to  be  considered  as 
acting  under  the  deed  of  1812,  they  could  not  act  under 
that  deed,  in  the  appointment  of  a  treasurer,  without 
calling  the  whole  of  the  proprietors  together,  and  taking 
into  consideration  who  that  treasurer  should  be ;  that, 
unless  something  further  could  be  stated,  to  oust  the 
reasoning,  as  to  the  non-accession  of  the  Plaintiff  to  the 


l^S^^  new  state  of  things  under  the  deed  of  1$22|  an^  unli^stf 
the  deed  of  1822  was  to  be  taken  to  be  the  leading  dee^ 
and  to  have  excluded  the  Plainti£P  from  all  interference, 
whatever,  he  could  not  get  rid  of  the  opinion,  th^tMr* 
Robertson  could  not  be  considered  as  treasurer,  and  thai; 
all  the  parties  were  to  be  considered  as  partners,  having 
a  demand  upon  each  other  for  that  intercourse,  which  the 
Court  enforces  between  partners ;  ithat,  if  tjbe  oondQ^k^l 
was,  that  Mr.  Robertson  was  not  the  treasurer,  and  that 
the  deed  of  1812  could  not  be  displaced,  the  Court  must 
appoint  a  treasurer,  unless  the  parties  would  appoint  one, 
according  to  the  true  intent  and  meaning  of  what  must 
regulate  their  partnership;  but  that,  as  there  had  been  a 
miscarriage  in  the  appointment  of  a  treasurer,  by  the 
judgment  of  a  person  having  been  excluded,  whose  judg- 
ment ought  to  have  been  taken,  the  most  advisable  thing 
to  be  done,  considering  the  nature  of  the  concern,  was, 
for  a  meeting  of  the  partners  to  be  called  to  appoint  a 
treasurer. 

His  Lordship  accordingly  desired,  that  a  meeting  of 
the  partners  should  be  called  to  appoint  a  treasurer,  and 
that  the  Court  should  be  informed  of  what  passed  at  that 
meeting ;  and,  observing  that  if  what  then  passed  was 
hot  satisfactory  the  Court  must  appoint  a  treasurer.  His 
Lordship  ordered,  that,  in  the  mean  time,  there  should 
be  no  application  of  the  income  of  the  theatre,  con- 
trary to  the  deed  of  1812* 

feb,  19*  The  matter  was  again  mentioned,  and  it  was  stated^ 

that  no  arrangement  had  been  made,  and  that  Mr* 

Harris  had  declined  to  attend  any  meeting,  considering 

that,  having  demised  his  share,  he  had  no  interest  in  the 

question,  and  was  bound  to  accede  to  whatever  the  lessees 

A  proprietor  of  a   agreed  upon  among  themselves;  but,  the  Lord  Chat^ 

theatre  haying       ^^^^  asked,  whether  Mr.  Hams,  having  made  a  lease 
J -"hisihare  :;  .. 
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of  his  Interest  Without  the  consent  of  one  of  his  partners,  1 884. 

might  hot  apply  for  an  injunction,  to  restrain  his  lessee^  ^/  * ' 
ftoin  doing  any  act'  jprcjiidiclal  to  that  partner.    H%  «.^ 

Ldrdship  iSien 'referred  it  to  the' Master  to  appoint  a*  Haieis. 
AecbitfeK 


without  the  coo* 
sent  of  his  co- 
Reg.  Lib.  A.  1823.  657.       proprietor  may 

obtfun'  an  iojupo- 
tibo  to  nMiun  Us  lessee^  from  doing  any  act  prejudicial  to  such  co^Hroprietor.  Semke. 
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iff!' , ,  FILLINGHAM  v.  BROMLEY. 


Mtreke.  11. 

Deriie  of  tereral  ^T^HIS  suit  was  institoted  for  the  specific  performance 

ettatetto  X  for  of  an  agreement,  entered  into  by  the  defendant,  for 

•  T";  "^  ^®  purchase  of  some  property,  formerly  part  of  an 

tees  to  preter?e  ^^^  called  JuiSf  in  the  parish  of  St.  Stepheti^  in  the 

contiDgent  re-  county  of  ComwalU 
maindersy  with 

first  and  other  '^^^  Plaintiff's  title  to  the  property  in  question  was 

sons  otA.  in  tail  deduced  in  the  following  manner :  Pendock  Nealcj  by  his 

male,  with  divers  will,  dated  the  13th  of  Naoember  1768,  gave  and  devised 

with  power  to  *  ^®  ^*^  estate  called  Juts^  together  with  divers  freehold 

the  persons  from  estates,  situate  in  the  county  of  .Nb//i;7gAam,  subject. to 

time  to  time  en-  certain  rent-charges,  to  his  nephew  Pendock  Neale  for 

tatts  devised  to  ^^^^  ^°^  ^^^  ^^  determination  of  that  estate  by  forfeit 
lease  ail  such  ^ure  or  otherwise  in  his  lifetime,  to  trustees  and  their  heirs 
estates,  except  an  during  the  life  of  the  said  Pendock  Neale,  upon  the  usual 
**^^. .  ..*'''  trusts  for  preserving  contingent  remainders,  and  to  per- 
tion,  that  the  per-  ^^^  ^®  ^^'^  Pendock  Neale  to  receive  the  rents  during 
tons,  who  should  his  life,  and  after  his  decease,  to  the  first  and  other  sons 
be  entitled  to  and  ^f  the  said  Pendock  Neale,  severally  and  succesavely,  in 
deH»edestates       ^'^  nifi\t,  with  remainder,  to  the  brothers  of  the  said 

should  not  lease 

the  estate  called  JuU^  or  any  part  thereof,  and  that  every  such  person  should  live  and 
reside  on  the  said  estate  called  Juli  ;  and  for  default  thereof,  all  the  devised  estates  to 
go  over  to  the  person  next  in  succession,  as  if  the  person  refuung  or  n^lecting  to 
reside  or  live  at  Jvis  was  actually  dead. 

Held,  in  a  suit,  by  parties  making  title  under  a  recovery  suffered  by  A.  and  hu  eldest 
son,  against  a  purchaser,  for  specific  performance,  that  it  was  too  uncertain  what  the 
testator  meant  by  the  words  live  and  reside  for  the  Court  to  determine  that  there  had 
been  a  forfeiture    and  a  spedfic  performance  decreed 
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Peniock  NeaU^  Btrerdly  and  soccessively,  in  tail  male,  IMS. 

with  div«rs  remainder  over ;  otid  he  willed  and  directedi  ^^nMnlm 
that  it  should  be  lawiiil,  for  all  and  every  persbll  _  t^. 
and  persons,  who,  by  virtue  of  any  of  the  limitations 
thereinbefore  contained,  should,  from  time  to  time,  be 
entitled  to  the  lands  and  hereditaments  thereinbefore 
devised,  if  of  full  age,  but  if  not,  for  their  respective 
guardians,  to  demise  or  lease,  in  possession,  the  said  pre- 
mises, or  any  part  thereof,  for  any  term  not  exceedii^g 
twenty-one  yeare,  at  the  best  rent  that  could  be  reasonably 
obtained  for  the  same,  (except  his  aforesaid  estate  called 
cla^),  it  being  his  will,  and  he  did  thereby  direct,  that 
such  person  or  persons,  who  should  be  entitled  to  sad 
possessed  of  the  said  lands  and  hereditaments,  should 
not  set,  let,  or  lease  out  the  said  estate  called  Jids^  or  any 
part  thereof,  add  that  every  such  person  or  persons 
should  live  and  reside  on  the  said  estate  called  JutSy  and 
for  default  thereof,  he  gave  and  devised  all  his  said  lands 
and  hereditaments  to  such  person,  who  should  be 'the 
next  entitled  to  the  possession  of  the  same,  by  virtoe 
of  any  devise  or  limitation  in  the  said  will,  as  if  Such 
person,  so  refusing  or  neglecting  to  reside  or  live  at 
Jids  aforesaid,  had  been  actually  dead,  any  thing  in  his 
said  will  contaiDed  to  the  contrary  notwithstanding. 
PendockNeede  the  testator  died  in  177S,  leaving  i^fnibnl 
Neale  the  devisee  an  infiintx  Penthck  Neale  the  devisee 
attained  twenty-one  on  the  £7th  of  August  1778,  and  he 
afterwards  mkmried,  and  had  issue  Pendoek  Barry  Nedkj 
his  eklest  son,  who  was  bom  on  the  6th  of  Iftfy  1788: 
In  Trinity  term  1804,  Pendeck  Neale  «n1  Pendoek 
Barry  Neale  suffered  a  recovery  of  the  property  in  ques^ 
lion,  and  they  afterwards  sold  and  conveyed  it  to  the 
plaintiff:  the  grantors  in  the  deed  for  making  the  tenant 
to  the  precipe,  upon  the  recovery  being  suffisred,  were 
Pmdodc  Neale  and  Pendoek  Barry  Neale. 
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SlOMLST. 


By  the  decree  made  upon  the  hearing  of  the  caase,  oa 
the  7th  o(  March  1816,  it  was  referred  to  the  Master  to 
uiquire,  whether  the  lUaintiff  could  make  a  good  title  to 
the  premises  comprised  in  the  agreement ;  and,  on  the 
8th  of  June  1818,  the  Master  reported  in  &vour  of  the 
title. 


The  Defendant  excepted  to  the  report,  and,  on  the 
hearing  of  the  cause  upon  the  exception  and  for  further 
directions,  on  the  16th  of  July  1818,  it  was  referred  back 
to  the  Master  to  inquire,  whether,  previous  to  the  reoo* 
▼ery  being  suffered  in  Trinity  Term  1804>,  there  had  or 
had  not  been  a  forfeiture  or  forfeitures  of  the  estate  and 
premises  in  question,  by  not  complying  with  the  terms 
of  the  will  of  the  testator  Pendock  Neale  :  And  it 
was  ordered,  that  the  Master  should  state  the  evidence 
upon  which  his  conclusion  was  founded,  and  that  the 
exception  should  stand  over  in  the  mean  time. 

On  the  17th  of  February  1819,  the  Master  made  his  fiir^ 
ther  report,  stating,  that  upon  consideration  of  the  will  of 
the  testator,  and  of  the  evidence  laid  before  him,  respect* 
ing  the  residence  of  the  said  Pendock  Neale  the  devisee 
upon  the  said  estate  called  Juts^  he  found,  that  previous 
to  the  recovery  being  suffered  in  Trinity  term  1804, 
there  had  not  been  any  forfeiture  of  the  estate  and  pre- 
mises in  question,  by  not  complying  with  the  terms  of 
the  said  testator's  will ;  and,  in  a  schedule  to  his  report, 
he  set  forth  the  evidence  upon  which  he  had  come  to 
such  conclusion.  By  the  evidence  contained  in  the 
schedule  to  the  report  it  appeared,  that,  for  about  two 
years  next  after  he  attained  twenty-one,  Pendock  Neale 
the  devisee  was  living  and  residing,  and  described  him~ 
self  as  living  and  residing  at  Juts ;  that  he  then  went 
into  Nottinghamshire^  where  he  remained  fon  about  a 
year,  when  he  returned  to  Juts  with  his  wife,  whom  he 
married  in  the  interval,  and  that,  whilst  he  was  absent 
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from  Juts  upon  that  occasion,  his  servants  there  were       ^    1823. 
upon  board  wages ;  that  after  he  had  returned  to  JtUs      _       ;  , 
with  his  wife,  he  continued  to  live  and  reside,   and  v, 

describe  himself  as  living  and  residing  there,  for  about 
another  year,  when,  for  the  purpose  of  his  wife's  con- 
finement, he  again  went  into  Nottinghamshire^  where 
Pendock  Baiiy  Neale  was  bom ;  and  that  from  the  time 
of  his  quitting  Juts  on  the  last-mentioned  occasion,  he 
discontinued  to  live  and  reside,  or  to  describe  himself  as 
living  and  residing  there,  except  that  he  was  in  the  habit 
of  coming  there  occasionally,  for  a  few  weeks  or  months, 
sometimes  with,  and  sometimes  without,  his  family  and 
establishment;  it  appeared  however,  that  he  had  at  all 
times  two  or  three  servants  at  Juts  on  board  wages,  and 
that  he  was  assessed  to  the  poor-rates,  as  the  occupier  of 
JuiSf  from  1778  to  1790,  and  for  some  years  subsequent 
thereto :  there  was  no  evidence  as  to  the  residence  of 
Pendock  Neale  the  devisee,  from  the  death  of  the  testator 
until  he  attained  twenty-one,  except  that  one  witness 
deposed,  that  she  used  to  see  him  in  the  neighbourhood 
ofjutsj  and  understood  that  he  was  residing  there  with 
his  motlier. 

The  Defendant  took  another  exception  to  the  Master's 
further  report,  insisting,  that  the  Master  ought  to  have 
found,  that,  previous  to  the  recovery  being  suffered,  there 
had  been  a  forfeiture  or  forfeitures  of  the  estate  and 
premises  in  question,  by  not  complying  with  the  terms 
of  the  testator's  will.  On  the  11th  of  March  1819, 
the  cause  was  heard  before  the  Vice-chancellor^  on  the 
two  exceptions,  and  for  further  directions,  when  his 
Honour  ordered,  that  both  tlie  exceptions  should  be  over- 
run, and  declared,  that  the  agreement  ought  to  be 
specifically  performed,  and  decreed  accordingly. 

From  this  order  the  Defendant  appealed  to  the  Lord 
Chancellory  and  the  cause  now  came  on  upon  the  oppeal. 
Vol.  I.  2  O 
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Mr.  Heald  and  Mr.  Pejys^  for  the  appellant. 

The  objection  to  the  title  is,  that  before  the  recovery 
was  suffered,  there  was  a  forfeiture  by  non-compliance 
with  the  terms  of  the  testator's  will,  and  that  in  conse- 
quence of  the  forfeiture,  Pendock  Neale  the  devisee  and 
Pendoch  Barry  Neale  could  not  legally  suffer  the  reco- 
very :  the  evidence  makes  out,  that  Pendock  Neale  did 
not  live  and  reside  at  Jtits^  according  to  the  plain  mean- 
ing of  the  testator. 


The  Lord  Chancellor. 

What  construction  do  you  put  upon  the  words  live 
and  reside  ? 

For  the  appellant. 

The  testator  meant  that  Juls  should  be  the  principal 
residence  of  the  parties  entitled  to  his  estates :  it  is  diffi- 
cult to  say,  that  the  true  construction  of  the  will  is,  that 
they  were  never  to  reside  there  at  all :  the  evidence 
shews,  that  in  1782  Pendock  Neale  discontinued  residing 
at  Juts :  from  that  time  he  held  th^  estate  for  profit, 
not  for  residence. 

The  Lord  Chancellor. 

Suppose  he  had  been  a  member  of  parliament,  and 
had  had  a  house  in  London^  would  you  have  said  that  he 
did  not  live  and  reside  at  Jt4ts  ?  Assuming  that  there 
was  a  forfeiture  by  the  father^  there  was  the  son  to  make 
the  tenant  to  the  precipe. 


For  the  appellant. 

It  is  in  evidence  that  the  father  left  Juts^  for  the  pur- 
pose of  residing  elsewhere,  before  die  birth  of  the  son, 
and  the  forfeiture  must  be  held  to  have  taken  place,  on  the 
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day  of  his  leaving  Juts  for  that  purpose:  the  estate  then  1823. 

went  over  to  the  person,  who,  at  that  time,  was  next  in  Yvlu^^im 
remainder,  and  tlie  consequence  is,   that  the  recovery  v. 

was  bad,  there  not  having  been  proper  parties  to  it. 

The  Lord  Chancellor  then  adverted  to  the  estate 
of  the  trustees  to  preserve  contingent  remainders,  but 
he  subsequently  observed,  that,  supposing  such  estate  to 
have  taken  place,  the  &ther  would  have  had  only  an 
equitable  estate  for  life,  and  the  son  having  the  legal 
estate  tail,  they  could  not  suffer  a  recovery. 

For  the  appellant. 

If  the  question  admits  of  doubt,  is  the  purchaser  to 
be  left  to  fight  it  with  persons  who  may  claim  under  the 
will? 

Mr.  Hart^  Mr.  WetherelU  Mr.  Shadwellf  an3  Mr. 
Willis,  for  the  respondent. 

A  question  of  forfeiture  is  one  striciissimi  juris :  it 
must  be  made  out  most  clearly  that  there  has  been  a 
breach  of  the  directions  contained  in  the  will :  there  is 
no  precise  definition  as  to  what  is  or  is  not  residence : 
looking  at  the  context  of  this- will,  the  intention  was 
merely  to  prevent  the  mansion-house  being  let;  the 
devisee  has  fulfilled  the  condition  by  not  letting  the 
estate. 

The  Lord  Chancellor. 

That  will  not  do,  because,  if  the  devisee  had  let  any 
part  of  the  estate,  there  would  have  been  no  forfeiture ; 
the  lease  would  have  been  void  after  his  death,  but,  by 
itself,  the  lease  would  not  have  worked  a  forfeiture. 

20  2 
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Jfi23^.  For  the  respondeDt 

FiixiNGHAM.         The  occupation  of  a  house  is  sufficient  to  satisfy  a 
Brokl^.        coiiditi&ji  l^lfv^^aiid  teiid^  ihMi  i^  ^Uppdsiii^  therd  was 

a  forfeiture,  the  son  took^tk^e  UeAefit  of  it,  and  he  lifter- 
wards  joined  in  the  recovery. 

1  he  Loud  ChaKcellor. 

,.^  Ther^^s  gf^  ^iffiS^lfff^ IP  s<iy?ng  tb^t,^  forfeiture  .19^ 
incurred,  when  the  Court  cannot  see  clearly  what  it  yrf^s 
.,  .* ..:  •.  ^ly^  testator  meant.  I  cannot  agree  to  the  construction 
pf  tlv^.Tj^jU  wbicH  ^a$ J)^^, contended, fpr,  that  |Jie  tes- 
tator\nei^n^  merely  to  prevent  >tbe  letting,  of.  the  estate; 
tbere^?:e  iyrOi^ing^  whiqh  he  clearly  meant  to  pr^vjent* 
pne  jt^e  letting,  the,  other  tbe  non-living  and  residiqg. 
Xhe^n^con^^^th^  qpeftion  \iKbat  is  living  and  residing: 
pcc^pa^io^),  in  gq^lijifiRg  and  ,rericjing;i  there  are  |Di|ny 
purppse;$,,fpi;.,iybi(;h|  the  word  inhajbitant  hflu  been  tal^en 
to  inclpde,per^pn;^,a$  inhabiMints  of  places  in  which  tb^y 
i)ey^  w^^e«,,.|The  c^mestion,  comes  to  this,  what  it  was 
ihe^testatorofeant,  .^diwhether,  unless,  a  clear  mei^nipg 
can.be  pul  i|p,P^  the  wilU  the  Couif  i$  tp  take  iippp 
.itseIl^,to  say  tb^trtbere  has  been  4. forfeiture. 

March  11.  The  Lo^D,  CiiANiC^^LOR,  said,  that  he  was  ofopi|iion 


the  title  w^s  good.., 


The  decree  was  afflrm^^* 


?  - 
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'}'■'    !  .1  .•M'^  .**'     ^iV- 


lu  the  Mauer  of  ELIZ AiSETU .  WVKEHAM  .ii^^  5. 

...  a  Lunatic*.  .  ,;  •:  ^.ii  ■.-Hr.  •  - 


TTNDER  the  commission  in  this  matter,  which  was  Where  a  lunatie 
^    issued  on  the  24th  of  September  1822,  ihe  said  had  been  taken 

(fore 
commissioQ 


Elizabeth  Wykeham  was  found  to  be  of  unsound  mind,  jj^j^j^^  before 
iKnd  to  have  been  in'tii^  si^i6i^''^tkte  lirdm  th^'  Isi  of  the  commissioi 

AiisUsti  \B\90       ''  ^    ''*      '  '^'    .h.«    .'M.     issued,  an  order 

''.,;!      .;,...      ;,;,     ,     ,.  ,y.,    .\.i.«,.  wji;j(!»  f;.!'.   -■  ;        ■    was  made  that 

.  ,      ,       ^  she  should  be 

A  petition  was  hoW  t^resetited  by  the  comhiittee,  brought  back  to 
stating,  that  in  the  mdnlh  of  Jtdy  1822,  J&Ah  'Heaver  England. 
and  Elizabeth  his  wlft^  with' whok  tb^i\ihatlb  (i^ho'  "vtras 
the  mother  of  Elitdbelh  '^Mead^y  ^^  thetifJtbs!<^^  at 
BHghtoUf  removed  her  frohi  thatpli^Ce  tti'GzUr'/i,  ich-  tile 
(larpose  of  avdidin^  atiy  oM^  thkt  liii^bt  bfe  nikfe  in 
the  matter,  add  of  jpVeventib^th^'dtid'  £i:ecdii(fh  df  the 
commission;  and  that,  ttjidh  tbii^tlhl^'6^'ih(^^til>blmis- 
8i^n,  directions  had  b^^h  gi^eiir  fbk"  thW  lunatie^  Being 
liroiight  li^ck  id  EfiglaJia,-)iyx^tiiai';'i^^^ 
SQch  d»^btidns,  tRAxier'iiAd'kire  msStiHi  tl^'lu^Uc  at 
Calais,  unde^  t'retedce  ihA^  ihi  tbtilU  htil  be  removed 
to  England  without  endangering  her  life :   the  petition 
ffll^,  ibit  tHik  'i)i^tetlbe'  i^a^'dnfourid^;^  Md  iii^uted  '' 

improjper  motives  to  Heaver  and  wn^ih'lt^'e^mg  tnle 
itiriatid'out'brth&'')\i¥i^Aiction,  and  it  prayed,  that  direc- 
tions might  be  givea  for  her  being  brought  back  to 
England. 

» 

The  allegations  of  the  petition  were  supported  by  affi- 
davits ;  and  a  counter  affidavit  was  filed  on  the  part  of 
Heaver  and  wife,  stating,  that  the  incapacity  of  tlie 
lunatic  arose  from  a  paralytic  affection,  and  that  she 
retained  her  faculties,  and  was  capable  of  understanding 

2  O  3 


Wykehau. 
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what  passed ;  that  she  was  residing  at  Calais  according 

I   th   M  tt      f  ^  ^^^^  ^^"  ^^^^  ^^^  desire,  and  not  under  any  coercion, 
Elizabeth        and  that  she  had  every  comfort  and  protection  necessary 

to  her  infirmities ;  that  she  had  expressed  a  disinclin- 
ation to  return  to  England^  and  that  removing  her  from 
Calaisj  contrary  to  her  wishes,  might  produce  dangerous 
consequences. 

Upon  the  hearing  of  the  petition,  the  following  order 
was  made  by  the  Lord  Chancellor :  —  "I  do  think  fit, 
and  hereby  order,  that  it  be  referred  to  the  sitting 
Master  during  the  vacation,  to  appoint  a  proper  person, 
at  the  expense  of  the  said  Elizabeth  WyJceham^s  estate,  to 
repair  to  the  place  where  the  said  Elizabeth  Wykeham 
now  is ;  and  in  case  such  person  shall  be  satisfied,  upon 
such  deliberate  enquiry  as  he  may  think  proper  to  make, 
that  the  said  Elizabeth  Wykeham  may  be  brought  to 
England^  without  danger  or  injury  to  her  health,  I  do 
hereby  further  order,  that  the  said  Elizabeth  Wykeham  be 
delivered  by  John  Heaver  and  Elizabeth  his  wife  to  the 
person  so  to  be  appointed,  in  order  to  her  being  brought 
to  England^  unless  the  said  John  Heaver  and  Elizabeth 
his  wife  do,  upon  the  request  of  such  person,  forthwith 
bring  the  said  Elizabeth  Wykeham  to  England :  and  in 
case,  after  service  of  my  order  on  John  Heaver  and  Eli* 
zabeth  his  wife,  the  same  shall  not  be  complied  with,  I 
do  hereby  further  order,  that  notice  of  such  non-com- 
pliance be  communicated  to  the  said  Master,  by  the 
person  so  to  be  appointed  as  aforesaid :  and  in  case  he 
shall  be  of  opinion,  that  the  said  Elizabeth  Wykeham  can- 
not safely  be  brought  to  ETiglandj  let  due  notice  thereof 
be  also  communicated  to  the  said  Master/' 

The  Attorney-General  for  the  petition. 

Mr.  Hart  against  it. 


AN 
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ACCOUNT. 

1.  A  creditor  who  makes  out  aprimd 
facie  case  of  misconduct  in  trus- 
tees, is  entitled  to  a  decree  that 
they  shall  account  for  whatever 
they  might  have  received  without 
their  wilful  default  or  neglect; 
though,  in  a  prior  suit  instituted 
by  another  creditor  and  conducted 
without  collusion,  a  common  de- 
cree for  an  account  has  been  pre- 
viously made  against  them.  Shep- 
herd V.  Tcnogood.  Page  897 

2.  If  an  agent  does  not  render  his 
accounts  within  a  reasonable  time, 
he  must  bear  the  costs  of  a  suit 
instituted  to  have  the  accounts 
taken ;  and  it  will  not  be  any  ex- 
cuse for  him,  that  he  offered  to 
pay  on  account  a  gross  sum,  which, 
it  turns  out,  would  have  covered 
all  that  was  due  from  him.  Colly er 
v.  Dudley.  421 

3.  Where  a  decree  ordered,  that,  in 
taking  the  accounts  of  a  mortgagee 
in  possession,  annual  rests  should 


be  made,  and  that  the  rents  and 
profits  of  the  premises,  as  often  as 
they  exceeded  the  interest  accrued 
due  on  the  debt,  should  be  applied 
in  reduction  of  the  principal;  a 
rest  ought  to  be  made  at  the  date 
of  the  receipt  by  the  mortgagee 
of  a  sum  exceeding  the  interest, 
though  occurring  in  the  interval 
between  the  annual  rests.  Bin- 
nington  v.  Hartvood.       Page  4fl7 

ACCUMULATION. 

1.  The  plaintiFs  father,  upon  the 
marriage  of  his  daughters,  demises 
an  estate  to  trustees,  upon  trusts 
for  raising  certain  sums,  which  are 
settled  upon  the  daughters  and 
their  children;  and  by  his  will, 
after  charging  the  estate  with 
other  sums  to  be  settled  upon  the 
same  trusts,  with  portions  for  sons, 
and  with  a  further  sum  in  dis- 
charge of  a  mortgage  of  another 
estate,  devises  it  to  other  trustees, 
upon  trust  from  time  to  time  to 
30  4 
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M^c^ive  the^ffenis  and  prafit8>  and 
to  mveBt  the  same  in  ik^  prorclMise 
.cf  stock,  80  as  to  accumulate. and 
form  a  fund,  for  ibe  payment  of  the 
aforesaid  charges ;  '>and<  after  the 
same  should  have. been  raifldd  and 
paid,  upon  tru£tt^  to' pay >. the  net 
rents^  issues^  and  profits  untOr  or 
^  for  the  benefit  of  such  persoii?  of 
his  own  aame^; blood  andifarally, 
aS'for  the  time  •being  ^ould  suc- 
ceed to  and^be  invested  with 'his 
title  and  dignity  «f  a  baronet^  to 
the  end  that  his  kaid  estate  might 
be  .continued  in  his  name,  blood, 
and  family,  and  be  enjoyed  and  ga 
along  with>'hi8'titie»  so  long  as  the 
rulesxi  ofi  lavr  and  equity  would 
permit;  but  if  upion failure otfis^ue 
male  of  his  body  there  should  not 
be  any  person  who  should  he  ^en- 
titled to  dnjoy  his  titles  upon  trust 
to  stkifd  seiied  of  the  estate,*  lor 
the  benefit  "of  the  person  of  per- 
sons who  should  be  his  right  hfeir  or 
heirs  at  lai^,  and  to  convey  and  as- 
sure the  same  accordingly ;"  Held, 
that  the  trust  fbr  accumulation 
was  -good>^  and 'that  the  plain- 
tiff) the  succeeding  baronet,  took 
'  a  vested  estate  fior  life.  BatUm-  v. 
Prottot.      '  Paj^dSl 

2.  A  testator  gires  a  sum  of  stock  to 
trustees,  Which  they  are  to  stand 
posfi^sed  of  upon  trust  for  2X  G. 
until  be  shall*  attain  diie  age  of 
twenty-five  years,  and  are  to  trans- 
fer to  him  When  they  iw  their  dis- 
cretion shall  "thiilk  'proper.;' -he 
likewise  directBi  'that,  if  Z>i  G^  dies 
without ' '  lawf\il  issue  •  bt^foro^  'rc- 


I  ^semngnthe.obequesti  ^^-^'Mi^fk 
,  ihaU  sink  into  the  jresidue^^i^fxiiis 
the  testator's  estate  ( >and  >  ha  bpr 
queaths  the  residue  to  W.  F.: 
while  Zh  G^'i|ri|n4f?)|ni^enty-five 
years  Tof  ^g^^jir|d^ha^^j^t.J)ii4  the 
stock  transferred  to  him,  neither 
he  nor  JV^Fm  }^  «entLtLed  to  receive 
the  accruing  dividends ;  but  these 
dividends  must  accumulate,  to  ac- 
company the  capital  in  its  final 
destination,     Udraon  v.   Rutker- 


•fordi  •'»    '  '.* 


u    >Page«d7S 


'  J 


■V  -  1 , 


^pjunction  to  restram  the  breach 
of  a  covenant  tliat  building^  jsl^^ 
be  erected  upon  a  general « plan, 
refused:  the  covenantee  having 
acquiesced  ^JBf  a^p^^al  deviation 
froin  the  ,plfin,  and  npt  haying 
made  impiediate  application  to  the 
Co^rt.  .    * 

A  landlord  who  relaxes,  iif  fa- 
vour of  some  eights  tenants,  a 'cove- 
nant entered  into  for  ttie  benefit 
of  all,  is  npt  entitled  to  an  In- 
junction to  restrain  the  otner 
f^enan^s  from  .ip^W?  tlj^^' co- 
venant. RopfTY.  Wtttitms*        18 

A. , writ    ne  eseat   regmmt^s^^i^tL 

feme^covert  administ|rf^ri;fr^apf9ot 

•  be  sustained.    Pannell  v.  TayUr* 

A  jBolicitorr cannot  sAi^J9At^oA^{^^' 
ation  of  his  ^enVs^bi^^iffiith^ut 
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brkigmg  the  amount  into  Court. 
Osile  ▼.  ChrMan.  Page  S24 

See  Account,  2. 

'     ^       AGREEMENT. 
See  Frauds  (Statute  of)  1. 


'  i. 


.«: 


ALIMONY. 

See  Ne  Exeat  Regno,  2. 


AMENDMENT. 

Where  a  bill  is  amended  after 
answer,  but  no  subpcena  is  served 
to  answer  the  amended  bill,  the 
amendments  go  for  nothing.  Cooke 
V.  Davies.  SIO 

See  Dismissal  of  Bills. 
Plea. 

'       ANSWER. 

1.  If  a  bill  and  cross  bill  be  filed,  the 
plaintiff  in  the  original  bill  has  a 
right  to  the  first  answer,  and  may 
move  to  stay  proceedings  in  the 
cross  cause  till  the  original  bill  is 
answered,  though  the  plaintiff  in 
the  cross  bill  may  be  in  a  situation 
to  enforce  an  answer  first. 

The  right  of  the  plaintiff  in  the 
original  bill  to  make  the  motion, 
was  held  not  to  have  been  waived, 
by  his  having  taken  out  the  com- 
mon orders  for  time  to  answer 
the  cross  bill.     Harris  v.  Harris. 

165 

2.  A  defendant  who  has  put  in  three 
insufficient  answers,  and  is  in  cus- 
tody for  want  of  a  fourth,  is  en- 
titled to  his  discharge  immediately 
dti  filing  the  fourth. 


I  After  a  fourth  answer  reported 
insufficient,  it  is  a  motion  of 
course,  that  the  defendant  slilill 
be  examined  upon  interrogatories 
and  stand  committed. 

The  interrogatories  are  to  be 
settled  by  the  Master,  and  ntfostgo 
directly  to  the  points  to  which 
the  exceptions  are  sustained. 

The  defendant,  tnttead  of  jot- 
ting in  a  written  examinatioa  to 
the  interrogatories,  it  to  be  ex- 
amined personally  upoti  them  by 
the  Master.  Farfukarsom  v.  Bui- 
four.  Page  184? 

S.  Exceptions  to  the  Master!»:  re- 
port of  the  insufficiency  of  a^fourth 
answer,  ordered  to  be  heard  iaune' 
diately,  upon  the  terms  of  the  4e- 
fendant's  rendering  himself  ame- 
nable to  process.  189 

4.  Sufficiency  of  a  fourth  answer  to 
be  decided  upon,  not  by  looking 
at  the  fourth  answer  only,  but  by 
looking  at  it,  connected  and  taken 
with  the  three  preceding  answers. 

189 

5.  Mode  of  conducting  the  personal 
examination  of  a  defenikmt  upon 
interrogatories  after  a  fourth  in- 
sufficient answer.  -     900 

6.  The  defendant  is  not  to  be4is- 
charged  out  of  custody,  upon  the 
the  Master's  report  of  the  suffi- 
ciency of  his  examination,  till  t{ie 
plaintiff  has  seen  the  examination. 

7.  The  object  of  the  Court, .  in , di- 
recting the  defendant  to>. be,  (ex- 
amined upon  ioterrogatooieaf'Js, 
thatf  upon  that  exaniina^aii>  he 
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shall  not  be  liberated  out  of  cus- 
tody, till  he  has  given  a  sufficient 
answer,  not  only  to  the  questions 
contained  in  the  biU,  to  which  he 
has  not  before  answered,  but  to 
every  question,  which  the  Master 
thinks  may  fairly  arise  out  of  the 
matter  which  may  be  contained 
in  the  answers  to  those  questions, 
without  putting  the  plaintiff  to 
the  trouble  of  amending  his  bill. 

Page  202 

8.  The  plaintiff  has  no  right  to  no- 
tice of  the  defendant's  examina- 
tion. 

9.  Sembkf  The  proper  mode  of  dis- 
cussing the  insufficiency  of  the 
defendant's  examination  is,  upon 
the  old  exceptions,  with  respect 
to  any  of  the  original  interroga- 
tories in  the  bill  remaining  unan- 
swered, and  upon  new  exceptions, 
with  respect  to  any  new  questions 
which  the  Master  may  have  intro- 
duced in  settling  the  interroga- 
tories. The  insufficiency  of  the 
examination  permitted  to  be  shown 
as  cause  against  the  defendant's 
discharge.  Farquharson  v.  Bal- 
four. 203 

10.  After  a  demurrer  overruled,  an 
order  for  time  to  answer  merely, 
can  be  obtained  only  by  special 

application.     Trim  v.  Baker.    253 

11.  Where  a  demurrer  is  overruled, 
the  defendant,  at  the  time  of  its 
being  overruled,  may  move  for 
time  to  answer.     Trim  v.  Baker. 

254 

12.  After  a  plea  overruled,  an  order 
for  time  to  answer,  obtained  as  of 


course^  is  irregular.     Ferrand  v, 
PeUiam.  Page  404. 

APPEAL. 
Where  a  limited  tribunal  takes 
upon  itself  to  exercise  a  jurisdic- 
tion which  does  not  belong  to  it, 
its  decision  amounts  to  nothing; 
and  does  not  create  any  necessity 
for  an  appeal.  Attorney-General 
V.  Lord  Hotham.  219 

APPOINTMENT. 
See  Power. 

ARMY  (Commission  in). 

1.  An  officer  in  the  army  cannot 
pledge  or  mortgage  his  commis- 
sion.    CoUyer  v.  Fallon.  4^9 

2.  An  officer  deposited  his  commission 
as  a  security  for  a  loan  of  money, 
and  further  covenanted  with  the 
depositary  B.  to  sell  the  commis- 
sion, and  to  repay  the  loan  out  of 
the  proceeds  of  the  sale ;  a  sale 
having  been  effected  subsequently, 
and  the  regulation  price  having 
been  paid  to  the  retiring  officer's 
agents,  he  transmitted  to  them  a 
written  order,  directing  them  to 
discharge,  out  of  the  money  in 
their  hands,  certain  specified  debts 
due  from  him  to  certain  specified 
individuals,  which  individuals  had 
no  notice  of  his  contract  with  B. : 
Held,  that  these  creditors  were 
entitled  to  a  priority  over  B-  Ibid. 

3.  After  the  institution  of  the  suit, 
the  officer  took  the  benefit  of  the 
insolvent  debtors'  act :  Held,  that 
B.  had  not  any  title,  preferable  to 
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that  of  the  general  body  of  the 
insolvent's  creditors,  to  the  sur- 
plus which  remained  afler  the 
debts  specified  in  the  written  order 
were  satisfied.  Page  459 

ATTORNEY. 
See  Practice,  2,  5.  17-  2*. 

AWARD. 

1.  The  jurisdiction  to  give  effect  to 
an  award,  confirmed  by  the  decree 
of  the  Court  in  the  case  of  a  cha> 
rity,  is  doubtful :  but  the  renewal 
of  a  lease  upon  the  terms  of  the 
award,  having  been  twice  directed 
by  the  Court,  was  again  enforced. 
Attorney-General  v.  Clements.  158 

2.  Where  accounts  between  trustee 
and  cestuisque  trust  are  referred 
to  arbitration,  and  the  award  is 
made  a  rule  of  a  court  of  law  un- 
der the  Stat.  9  &  10  ^.  3.,  though 
there  be  fraudulent  misrepresent- 
ation by  the  trustee  to  the  arbi- 
trators as  to  particular  items  of 
the  account,  a  bill  cannot  be 
maintained  by  the  cestuisque  trust 
afler  the  time  limited  by  the  sta- 
tute has  elapsed,  to  set  aside  the 
award  as  to  the  items  impeached, 
leaving  it  to  stand  as  to  the  re- 
maining items,  the  award  upon 
the  face  of  it  being  entire.  Au- 
rioly.  Smith.  121 

3.  Where  there  is  a  palpable  objec- 
tion upon  the  face  of  an  award,  the 
Court  may  refuse  to  enforce  it,  but 
cannot  set  it  aside,  after  the  time 
limited  by  the  statute  has  elapsed. 
Auriol  V.  Smith.  125 


4.  Semble^  The  jurisdiction  in  mat- 
ters of  award,  referred  under  the 
statute  9&\0  W.  3.»  is  altogether 
transferred  to  the  Court  of  which 
the  submission  is  made  a  rule :  and 
awards  of  that  nature  must  be  re- 
gulated by  the  statute  with  respect 
to  the  period  within  which  appli- 
cation must  be  made  to  set  them 
aside.  A  case  of  fraud  does  not 
constitute  an  exception.  Auriol 
V.  Smith.  Page  126 

5*  Where  a  party  applies  to  set 
aside  an  award  on  the  ground  of 
newly  discovered  fraud,  he  is 
bound  to  shew  that  it  is  a  new 
discovery,  and  that  he  could  not 
with  due  diligence  have  made  the 
discovery  before.  127 

6.  An  award  may  be  good  in  part, 
and  bad  in  part,  where  the  subject 
is  clearly  capable  of  being  sepa- 
rated :  but  not  where  all  the  mat- 
ters are  within  the  submission,  and 
the  award  is  upon  the  face  of  it 
entire.  128 


BARON  AND  FEME. 

1.  Feme  sole  makes  a  mortgage  of 
a  leasehold  for  years,  and  after- 
wards marries;  the  mortgage  is 
then  transferred,  and  the  husband 
joins  in  the  transfer,  and  cove- 
nants to  pay  the  money.  During 
the  coverture,  the  husband  by 
gradual  payments  out  of  his 
own  property  reduces  the  money 
due  upon  the  mortgage ;  by  his 
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(^m  ^  lhsltk»e^^&^p6i^A^^  of 'the 

inortgag€Nl»(iniM^8^ 'nAd'^^K^' in 

ioKh^^Mkiwo?^  hti  Iwifo<V'ti(^on  a 

lebiU  ii^^tMw^i  i9^^  dkdsdedno 

that  the  husband's  estate'^shdald 
B|{€b)Mi'jilijlhQ0i|flttfcll^<b0  dit  ^ort- 
t£gttg%iQ,  >ibf  illO'i^uiiif  fpdid^by  him 
qottt^  Mtfioim  prafp^cyitiniteduc- 
V^^ttiin  oK^fas'^oregag^  deUtii  ((ifiV/ 
i'tifcawa  Pa]8e\l80 

53^  Al  'iBg^kfyiigPikvt  to  'a^^'ktiariried 
li;aifiiiian><(£nri)erjowajbs^  ahid  at 
U  iwD^0!i;ni/^p6sal"  veBtsnin  her 

iBStRBepacdte  e^tMQ.  iPricJtard  y» 
•AiAxMe^.  I^»ni  V  !)•)  >  .  :t  -u  '  322 
ftDiThrT  Court  ivftised'ita  iakftidie 
0 1  ionsteta  ofB«i  mirified  utonuiii.  to 
8igifrs(  upiuFi  revdrsifflBilrDr-  intertost, 
tbtepwit  (ffestediand  iiiipart  eoitlfn- 
oc!|g«ti|^iai  a* £bii(iin  iGo6rt) -  ih  &vour 
)vdf{ttip(iOGluaec  fnctoiheto  Ilusbaod. 

ol  bnii  Iliv^  9ili  Hi  hi)fiir.!i  ?.nt.p.i )a 
*i  'i£  ^nn  u  iDQNOo^jX'j  07/1  v.Hi 

'^dildy^  dft^  '^^  as'<  ^prindipal^  die 
-o^£b^oq^^ria„f^ty;f ^(ihd^fid  kher 
d^i^hifa^'^iK  dd^^^d  aiy^he'tnie, 
tH^  sufdCji'^i^iii^^TfASI  Ifbin^'dBbt 
-(iBlWi^V  ^^Ife^^^'Xft^^^^^^^or 
"idlf  tli4Spi$ici^id[tt&tbri)o jCdpcfi  V. 
9^'MiMMoilO  eaoitofbaiiui  nv/o-fl64 
StBimiiidiai^lMiMkca  g^doiii^pGMtei- 
0^  and  fiBn^yt^naynfexthmssilne 
'^kmeUM^timfiLgkga  oi^iitder^/^se^ 
*^illri|  dhiP4«lf|,'lWBtfnBrfeij^ififtie 
-dpayaI|AM>tofi(Jtn)ia«(Bqngbl^  ^(aiid 
l4fl<  fUi  '|iltc«iotf<»!tiKi^>mdrtgBg>ee. 
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Sdr  'i^u^md  >iSi  if  entered  into  a  joint 
^  lUtd  scf^rftl  boDd  for  securing  a 
'kirit^of  money  advanced  to  "if.  by 
^  'll&  banteim^  Af^ev  the  execution 
-*^the  bond,-  Md' before^ ft bectoic 
^due^  A^'^id  'money  to  the  bank- 
i>  drs;  and  '4ie  comSmied  '  to  draw 
''o^ycM  them  until  hie  banking  ac- 
count   was     overdrawn.      Some 
-•iyear»^afberwliHiB*Bnr^aceount  was 
^^ settled betWeea^i^.  and  the  bank-. 
'  'brs  it^'whidl  the  wh^  iboney  se- 
'  oured  by  tl)e' bond  was' treated  as 
>  '  remafiiing    due    frond    A*      The 
bankers  then  took  a  warrant  of 
attorney    from  ^A^  for '  securing 
payment    of  tlie  ba\apce  found 
due  upon  the  settlement,  by  in- 
stalments at  distant  periods.    Se- 
veral of  the  instalments  were  paid, 
but  A.  became  bankrupt  before 
the  whole'  3^6t'  ^'as  liquidated. 
, .  It, \^\ng,  pf oved.fh^ti  jP,.  way^privy 
to  ft^e  feUlep^ei^t  Pf  accjpupt^ Jbe- 
^w^^nAf,^nd  thp  fa^anl^ecf,  ^pd  to 
th^parrapgeqq^M  .re^pectiqg  the 
^uiW^^m  S^<i^^\<m^h  ^elc^.^rst 
,  ,rt<it,^vF«^  W?i|dimbvg€^l^y  the 

Uk%l  thq  boi^4'i''^a§  not  4vBpb«fged 
^^  by  the  course  of  payn^qnt,  the 
ihWO^y  ^W»i*>J^Lf4ilM>  M?e  bapl^ers 

'\ohmgt  u^^i^licpthiMi(iiiejJi^ 

oJ^ltel  tQj.holdj,thf,.bopd  ^nd 
8B«rarEa»feiflf  ii«tt(^«^y  #ii/4i«inct 

br«ftCl|rilios.?f; /J     nsiii   jinO     oIk" 
jiiro  VPPB  th<^fOCCW^»f\f  ^p  ^^pnd 
^ii^m^9'^^f^m^>ffi\^it^^  4ee4»  of 

b»«'^ft%i^  pw;<?^w4  J?y..i^-.W«re 

lij^po^if^  Mfjtjt^j^^n^  an  indeippity 
against  his  liability  upon  the  bond ; 


INDEX  TO  IHE  FRINOIRAlL  MAXTBItSi 


H5 


the  legal  interett  in  the  inrtato  was 

likewise  oosvejr^d  til^'Ar  ^nd  i^ 
was  agreedf  diatv4^^«}iQ^ldM^so 

hold  it  fui;aAtiildetpaU)f4/,d  After 
the,  dealh^  of i  'A^ .  Jbus  Lcai;^utt9rt  de- 
livered up  the  title' dfeeds^tQji^., 
upon  a  falae  representation  h/^bim 
that,  thfi^.hoddihad  beefirpi^epff'- 
Held)  ihaA  -  B^  conveyance  (taC>  the 
legal  estate. ><:o»t)d  /^99t.  beii^^^^m- 
pelled  f  uptU  Uh9»  mde^imt^uwas 
worked  out|/.and  thab  >  tbe-ilien 
upon  the  title  deeds ,  jretnaified. 
Ti/son  V.  Cox.  .    Page  395 

.'.J        i '        -.1, '' 

BUILDING  PLAN.    -. 

See  Tn*junction,  1,2.      < 


.Ml     f»  t 


,    \ 


Q^ARITY. 


1.  The  jurisdiction  to  give  effect  to 
an  B,wtLtdf  con^Stmed  by  the  de- 
crcfe  of  the  Coun  ib  th^  c^^  of  a 
charity,  is  doubtftilr  but' thtJ'Ve- 
newal  bf  a  lease,  upon  ilVe  fcffms 
of  the  award,  having  beidn  tV^ce 
directed  by  the  Cdurt,  was'^bin 
enforced.  Attomej/'Geneiitl  v. 
Clements.,  ''      '"58 

2.  Upon  an  informal  dti  t6  iefaiside 
a  lease' fbr  ninety '-nkie  3^ah« '  of 
charriy  lafids,  the '  defeddaMs '  the 
lessees  set  tp  a'iitlef  sMf<erse  to 
the  leacte :  irpdn^  the  'meHls'lt  was 
held,  that  there  was -nd' ground 

•  for  thfe  '^e^ftt&;''^tii'  thttj  tourt 
w!^  of  iifMni^y,  ihtit'  li'th^fMiitB 

"hid  WdiV  ^^Wi^  th«'tlef^d- 
antV''#eri^  estipjfcd'/  '^«"'«ifuld 


T  retain^ (the  pMs^(fl;i»».irL  i  icm 
i>  fuy^iffbi  'Tbcf  ts88«esiiQ;tii(|hi.iaot 

Mt^jbHT^^t^i^  p^^itMd  14  HUfer 
»iaM>,e|fideo^^isippK  tM()pm«i^le 

«<(inBfi/Mboui«^DothaT«jf^t»f]taded 

-MoriA  fftord(jiit^biiiylqpfleMiej$iCffllia- 

/llirft]rclatod/^fanmulil)!hQUle,y<^;^l|^at 

ati^.unifpiiaifenf  (cm^tM  faejMip- 

liortedi  li/^k^oria^ifi^ca^ 

Ho^tifn.  Bi^909 

StnTcstator,  aftes  bequeariiing  tb  ^1. 

1  aind  B.  legacies jdf  sfodc  unequal 

in  amount,    andtj-^viogoseredral 

legacies' to  pobiic  tshanfiasy'^ire- 

'  quests  the  said  A.  and  B.  id  be 

•his  toecutbrsfatul  gives )  to  Ifieia 

'    asi  suob  lOOgttineaioeairiNO'iHe 

*^then    oixlers    hiB>  baoks|i)  jcwi^lsy 

plate,  and  fUnutbre  to  tber8old» 

and  after  desil'ing  mourning 't»4>e 

prbvidled  for  his  serviiDtBi^nd  ifive 

guineas  each  to  be  giv^n  to  sev^^ral 

persons  named  in  the  will  and  to 

his  two  exec6idrft>ftr  a  ring  as  a 

token. eC  remanbraaoe,  coi)id|Nle4 

his  wjll  in.jthe  followii^  nj^p^ : 

ff  In /case  there  ti^f  any.moaejt^- 

nsinitigWi  I  alH>uld  W8hn^|tg.J>e 

.Igiven  in^  private  :chifi{j^fo>H#}d, 

<  1  )  That^private  dUfitjF  wi^iap  db- 

ject  too  rjndMiiit^  >40r<]9iito  llbe 

•^i^own  jurisdiction,  ORoUKVMible 

tlwqOuillt)  J^  «MBMlieB  t^iVtMU 

^Kkmrndnmy  n^Sf^thtB^  boa  \Sl^ 
4.'-Wli)siif.tbei»  k^jgiiiProlayKle- 
c)'fii(kit^diaritabfe,r<^urtKW(i  iHiiiil^- 
I'tiog  itfedl^iiiH>Mfr\y>  piittMl»l«^fif)b- 

iJi»K«itbefdb|lp6llioo  jal^  Ito 
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by  the  sign  manual^  but  when  the 
gifl  is  to  trustees,  with  general 
or  some  objects  pointed  out,  the 
Court  will  take  upon  itself  the 
execution  of  the  trust.    Page  270 

5«^  If  a  particular  object,  as  the 
erection  of  a  school,  or  even  a 
general  object,  proyided  it  can 
be  seen  what  the  purpose  is,  is 
pointed  out,  the  Court  will  exe- 
cute the  trust,  although  the  ob- 
ject, pointed  out  may  fiail. 

Cases  in  which  the  Court  has 
interfered  upon  the  ground  of 
trust,  distinguished  from  those  in 
which  a  direct  charity  has  been 

.  pointed  out*  271 

6*  Where,  in  a  charity-information, 
the  relators  are  allowed  their  costs 
of  proceedings  which  the  Attor- 
ney-General has  attended  sepa- 
rately by  his  own  solicitor,  with- 
out an  order  of  the  Court  for  so 
doing,  the  Attorney-General  will 
not  be  allowed  his  separate  costs. 
Attomey^General  v.  Dove.       328 

7«  A  testator,  after  giving  a  legacy 
in  trust  for  a  charitable  purpose, 
says,  **  As  money  is  of  more  un- 
certain value  than  land,  I  do  also 
give  them  (the  trustees)  power  to 
make  such  purchase  as  they  shall 
think  best  for  perpetuating  the 
gift:"  —  Held,  that  these  words 
do  not  bring  the  legacy  within  the 
mortmain  act. 

A  testatrix  gives  a  legacy  in 
trust  for  the  minister  of  a  chapel, 
but  directs  that,  upon  a  specified 
contingency,  the  legacy  is  to  go  to 
the  trustees  of  a  certain  college ; 


the  interest  Is  paid  during  many 
years  to  the  minister  of  the  cha- 
pel:  Held,  that  the  charity  for 
the  chapel  may  be  established 
upon  a  bill  and  information  to 
which  the  trustees  of  the  college 
are  not  parties.  Attorney-General 
V.  Goddard.  Page  S48 

CHILDREN. 

Illegitimate  children  not  entitled 
under  the  description  of  children, 
the  intention  not  being  sufficiently 
apparent  upon  the  face  of  the 
will. 

Legacy  in  trust  for  the  children  of 
A.f  to  be  equally  divided  between 
them  with  benefit  of  survivorship, 
and  a  provision  for  maintenance 
out  of  the  interest,  A.  having  no 
children  at  the  death  of  the 
testator:  Held,  that  after-bom 
children  would  take,  and  that  the 
interest  till  the  birth  of  a  child 
fell  into  the  residue.  Harris  v. 
Zfcyrf.  SIO 

COLLIERY. 
See  Practice,  S. 

CONSENT. 
See  Baron  and  Feme,  S. 

CONTEMPT. 

The  ordinary  rule  of  the  Court  in 
cases  of  contempt  is,  that  there 
shall  be  a  personal  examination  of 
the  party. 

The  defendant  may  be  attended 
by  Counsel  upon  his  examinatioa 
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before  the  Master. 
V.  Balfour. 
See  Answer,  2—9. 


Farquharson 
Page  197 


CONTRIBUTION. 
Where  sureties  are  bound  by  diflfer- 
ent  instruments  for  equal  portions 
of  a  debt  due  from  the  same  prin- 
cipal, and  the  suretyship  of  each 
is  a  separate  and  distinct  transac- 
tion, there  is  no  right  of  contribu- 
tion between  them.  Coope  v. 
Tiny  nam,  426 

CONVERSION. 

The  creditors  of  a  vendor  cannot 
insist  that  an  estate  contracted  to 
be  sold  has  been  converted  into 
personal  assets,  unless  the  title  be 
such,  that  the  Court  will  compel  a 
purchaser  to  take  it.  Johnson  v. 
Legard.  281 

CO-PLAINTIFFS. 
See  Pleading,  2,  S. 

COSTS. 

1.  Solicitor's  lien  is  superseded  by 
taking  a  security.  Balch  v.  Symes. 

92 

2.  A  solicitor's  bill  having  been 
partly  taxed,  and  paid,  an  order, 
obtained  as  of  course,  referring 
the  bill  generally  for  taxation,  was 
discharged  with  costs. 

Where  a  party  has  a  pressing 
necessity  for  papers  in  the  hands 
of  his  solicitor,  the  Court  will  order 
them  to  be  delivered  up  upon  a 
deposit  being  made  sufficient  to 
cover  the  amount  of  the  solicitor's 
bill  and  the  costs  of  the  taxation. 


6. 


SembUf  An  order  directing  the 
costs  of  the  suit  to  be  taxed  war- 
rants a  taxation  up  to  the  time  of 
the  Master's  making  his  report. 

The  conduct  of  the  solicitor 
cannot  be  adduced  in  support  of 
such  an  order,  and  the  costs  of 
affidavits  upon  that  subject  were 
ordered  to  be  paid  as  between 
solicitor  and  client.  Cltdton  v. 
Pardon.  Page  SOl-4 

,  The  costs  of  the  Committee  of  a 
lunatic  trustee,  conveying  under 
the  statute,  must  be  paid  by  the 
cestuique  trust. 

The  estate  being  vested  in  the 
lunatic  upon  trusts  for  securing  an 
annuity,  and  subject  thereto  upon 
trust  for  the  grantor  of  the  annuity, 
the  grantee  and  the  assignees  of 
the  grantor  of  the  annuity  were 
ordered  to  defray  equally  the 
Committee's  costs  of  an  applica- 
tion by  them  for  a  reconveyance 
of  the  estate.    Ex  parte  Pearse. 

S25 
Where,  in  a  charity-information, 
the  relators  are  allowed  their  costs 
of  proceedings  which  the  Attor- 
ney-General has  attended  sepa- 
rately by  his  own  solicitor,  without 
an  order  of  the  Court  for  so  doing, 
the  Attorney-General  will  not  be 
allowed  his  separate  costs.  Attor- 
ney-General V.  Dove.  928 
A  party,  who  is  served  with  a  pe- 
tition, but  who  has  no  interest  in 
the  order  to  be  made  upon  it,  is 
not  entitled  to  the  costs  of  appear- 
ing on  the  hearing  of  that  petition. 
Garey  v.  Whittingham.  405 
A  bill  of  costs,  where  the  amount 
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'  of  it  has  been  settled  between  the 
solicitor  and  client,  and  part  of  it 
has  been  paid  and  security  given 
for  the  remainder,  will  not  be  or- 
dered to  be  taxed,  merely  because 
it  contains  charges  which  would 
be  disallowed  on  taxation. 

Semblet  An  order  obtained  as  of 
course,  or  the  taxation  of  a  bill  of 
costs,  which  has  been  settled  and 
paid,  will  not  be  discharged  for 
mere  irregularity,  without  any  dis- 
cussion of  the  merits,  if  the  peti- 
tion, seeking  to  discharge  that 
order,  enters  into  the  merits  of  the 
case.     Gretton  v.  Leyburne,  , 

Page  407 

7*  If  an  agent  does  not  render  his 
accounts  within  a  reasonable  time, 
he  must  bear  the  costs  of  a  suit 
instituted  to  have  the  accounts 
taken ;  and  it  will  not  be  any  ex- 
cuse for  him,  that  he  offered  to 
pay  on  account  a  gross  sum,  which, 
it  turns  out,  would  have  covered 
all  that  was  due  from  him.  Collyer 
T.  Dudley.  421 

An  equity  of  redemption,  being 
subject  to  a  trust  for  sale,  the  mort- 
gagee, with  some  of  the  cestuisgue 
trusts  of  the  equity  of  redemption, 
filed  a  bill  for  the  sale  of  the  pre- 
mises, alleging  that  the  whole  of 
his  principal,  with  an  arrear  of 
interest,  was  due  to  him,  and  sup- 
pressing the  fact,  that  he  had  been 
for  several  years  in  possession; 
the  result  of  the  account  was,  that 
nothing  was  due  on  the  mortgage 
when  the  bill  was  filed:  Held, 
that  the  mortgagee  must  pay  to 
the  defendants  the  costs  of  so 


much  of  the  suit  as  related  to  the 

mortgage,  and  the  accounts  and 
enquiries  concerning  it.  Binning' 
ton  V.  Hartoood.  Page  477 

COUNSEL. 

See  Answsr,  2. 
Contempt. 

COURT  ROLLS. 
See  Evidence,  4. 


COVENANT. 


*f 


1.  The  representative  of  a  deceased 
partner,  the  account  between  him 
and  the  partnership  being  at  the 
time  unsettled,  agrees  with  the 
surviving  partners  to  assign  to 
them  all  his  interest  in  the  con- 
cern, upon  being  paid  a  certain 
sum  of  money,  and  having  an  in- 
demnity against  all  claimi^  upon 
the  partnership ;  the  assignment  is 
executed,  the  money  paid,  and  a 
joint  covenant  of  indemnity^given 
by  the  surviving  pi^^tners :  Held, 
that  the  covenant  is  no^  to  ^be 
considered  in  equity,  as  a  joint 
and  several  covenant.  Sumner  v. 
Poxvell.  423 

2.  Tenant  of  a  lupuftic's  estate  re- 
lieved against  an  ejectment  foui^ded 
on  a  forfeiture  by  breach  of  cove- 
nant to  repair.  Ex  parfe^  Vaughan. 

..    . ♦34 

See  Injunctiom,  1. 
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CRQSS  BILL,.  ,1   ; ., 

See  Amswkr,!  .1^>  •  '.il' 
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DEBTOR  -AKD  <7REDIT0R. 

where  real  eilates  are  devised  in 
.t  tr'us(Jbr  the  payinent,pr debts,  in 
aid  of  the  personal  estate,  the 
statute  of  limitations  does  not  run 
in  equity!  ifiir  iWe'death  of  the 
tettatot.    iJivgk*  r.-Wj/nne. 

^  .1'  .;'..  ■  Page  307 

See  Account,  1. 

CoH'ViBaioK,  34'   "' 

SPBCHFtC  PsilFOftUANCE,  ]. 

1.  Where  the  eprplment  of  «  de- 
.  ^ree  is  gained,  by  , surprise,  the 
.Court  will  vacate  i^.     St^ns  v. 

'.duj^j/.  .  ;■  j,  .■ ,',.    ','  J78 

z.  A  creditor,  who  makes  a/it    a 

'  j>rimd/acie  caseof^iscoqdiK;!  in 

.'  trustees,  is  entitled  to  a  decree 

that  tbey  shall  account  for  what- 

ewef  they. might  have   reft^ved 

without    their  wilful    default  or 

neglect;  though',  jp  a ^^|(j^  suit 

instikuled  bj^  another  creditor,  and 

cdnd^ucted    without    coliiuion^  a 

'  tommoh    decrSe   for  an  account 

h'lil  been  previously  made  against 

thebi.    Shepherct  1 .  Touigoi^i, 


■T   ,1,.,  ..  -VOEED."'   ■"■'■•''    - 

t;-Htft'^io';^Miir/'^'^';yi|vtigjjce, 

-"fitte^aft  mvypiVieil^y  mistake 
■   tttofe  ^h!£lrf  *b^  iriit\i'Aed  fn  a  pre- 
'■'■Vious  agreement,  dismissed :  the 
conveyance  reciiin^  a!  'riibre  ex- 
tended agreement,  the  parlies  be- 
ing dcail,'  tHftlflgtffiVii'fhe  grantor 
h  a  vi  ng  ac  k  nawied  ^  d  tKe  e  X  te  nd  c  d 
agreement,  and  the  agent  of  the 
grantee,  who  conid  have  given  a 
Vol.  I. 


pcrsonnl  account  of  the  transac- 
tion, not  having '  been  examined 
by  the  plaintiff,     ' 

A  conveyance  ^hith  passes  too 
iDuch  mny  be  rectiiied,  and  the 
excess  deducted. 

Semble,  An  issi)c  may  be  di- 
rected with  a  view  to  correcting 
a  mistake  in  a  deed.    Beaumont  v. 


Bri'iiitey 


ige41 


2.  Where  a  deed  aSects  by  its  re- 
cital to  carry  an  agreement  into 
execution,  and  goes  beyond  the 
agreement,  the  Court  will  rectify. 

'     '  ,  53 

3,  Reason  for" using  cautjon  in  cut- 
ting down  the  effect  of  a  convey- 

SecLiisM,'  a         "  *"'  ■   

SuRKTy,  +.■  "',  '■■"  , 

,       ,     pEML'IlitfiR. 

1.  An  esiutu  tit'ing  in  lease, /i.ent era 
and  receive^,  the  rents  during  the 
contin^aoce  oCthe,  le.ase,  and  after- 
wards continues  In  possession,  up 
to  a  period  more  than  twenty 
years  disiiint  from  the  time  of  his 
entry.  Wiiliin  twenty  years  after 
the  ejipifation  of  ifae  lease,  B. 
brings  an  ejeclmci^t,  and  fil^g  a 
billi  for  .discovery  ;  though  the 
ejeclment  niigljt  be  muiiitained  at 
hiw,  a  tU'BiurrLTito  tlie  discovery 
is  good.  .  Vholinuiiddsij  v,  Clintou. 

2.  Where  a  bil!  is  .filed  to,  slay 
wasli^.  and  !i  demurrpr  is  put  in, 
the  Court  will  hear  the  demurrer 
immeJia'iely. ,  Coj;f(  v.^^m^rf*, 

^e  ANSWER,  10,  li- 
sp 
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DESCENDANTS. 

The  word  "descendants"  is  capable 
of  such  a  construction  as  to  show 
who  fall  within  the  class  which 
that  word  describes.  Wright  v. 
Mkifns.  Page  162 

DISCOVERY. 

See  DemurreRi  1« 

DISMISSAL  OF  BILL. 

1,  Where  a  plaintiff  amended  his 
bill  after  answer,  but  did  not  serve 
a  subpcena  to  answer  the  amend- 
ment, or  file  a  replication  to  the 
answer,  an  order  obtained  as  of 
course  to  dismiss  the  bill  for  want 
of  prosecution,  after  three  terms 
from  the  filing  of  the  answer,  but 
within  three  terms  from  the  date 
of  the  amendments,  was  held  to 
be  regular,  though  the  defendant 
had  obtained  an  order  that  the 
plaintiff  should  amend  his  bill 
within  a  limited  time,  and  the 
plaintiff  had  amended  accordingly, 
and  had  also  amended  the  defend- 
ant's office  copy  of  the  bill.  Cooke 
V.  Davies.  309 

2.  Where  a  cause  was  not  proceeded 
in  for  three  clear  terms  after  an- 

'sWer,  the  common  order  to  dis- 
miss Ihc  bill  for  want  of  prosecu- 
tion»  obtained  by  the  defendant  in 
the  vacation  after  the  third  term, 
Xiras  held  to  be  regular.  Farqu- 
harson  v.  Seton.  378 


ENROLMENT. 
See  Decree^  !• 

ESTATE. 

1.  Equitable  tenant  in  tail  aliens  in 
fee  by  way  of  mortgage ;  a  good 
equitable  recovery  may  be  suf- 
fered of  the  secondary  equitable 
estate,  without  the  concurrence 
of  the  mortgagee.  NouaiUe  v. 
Greenxvood.  l*age  26 

2.  The  plaintirs  father,  upon  the 
marriage  of  his  daughters,  demises 
an  estate  to  trustees,  upon  trusts 
for  raising  certain  sums,  which  are 
settled  upon  the   daughters  and 
their  children;  and  by  his   will, 
after    charging    the   estate  with 
other  sums  to  be  settled  upon  the 
same  trusts,  with  portions  for  sons, 
and  with  a  further  sum  in  dis- 
charge of  a  mortgage  of  another 
estate,  devises  it  to  other  trustees, 
upon  trust  from  time  to  time  to 
receive  the  rents  and  profits,  and 
to  invest  the  same  in  the  purchase 
of  stock,  so  as  to  accumulate  and 
form  a  fund  for  the  payment  of 
the  aforesaid  charges ;  "  and  after 
the  same  should  have  been  raised 
and  paid,  upon  trust  to  pay  the 
net  rents,  issues,  and  profits,  unto 
or  for  the  benefit  of  such  person 
of  his  own  name,  blood,  and  family, 
as  for  the  time  being  should  suc- 
ceed to  and  be  invested  with  his 
title  and  dignity  of  a  baronet,^  to 
the  end  that  his  said  estate  might 
be  continued  in  his  naijne,  blood, 
and  family,  and  be  enjoyed  and  go 
along  with  his  title,  so  long  as  the 
rules  of  law  and  equity  would  per- 
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roit ;  but  if,  upon  failure  of  issue 
male  of  his  body,  there  should  not 
be  any  person  who  should  be  en- 
titled to  enjoy  his  title,  upon  trust 
to  stand  seised  of  the  estate,  for 
tlie  benefit  of  the  person  or  per- 
sons who  should  be  his  right  heir 
or  heirs  at  law,  and  to  convey  and 
assure  the  same  accordingly:" 
Held,  that  the  trust  for  accumula- 
tion was  good,  and  that  the  plain- 
tiff, the  succeeding  baronet,  took 
a  vested  estate  for  life.  Bacon  v. 
Proctor,  Page  SI 

S.  Devise  to  A,  and  her  heirs  for 
ever,  in  the  fullest  confidence  that 
after  her  decease  she  will  devise 
the  property  to  my  family ;  ^.  is 
tenant  in  fee.     Wright  v.  Atkyns. 

143 

Under  an  immediate  devise  to 

A,   for  life,   remainder  to  "my 

family,"   the  heir  at  law  of  the 

testator  is  entitled  in  remainder. 

156 

4*  An  infant  tenant  in  tail  is  bound 
to  keep  down  the  interest  of  debts 
charged  upon  the  entailed  estates. 
A  tenant  for  life  was  also  held 
to  have  been  liable  to  keep  down 
the  interest  of  the  debts,  although, 
having  the  ultimate  remainder  in 
fee,  he  had  consented  to  an  act 
of  parliament,  by  which  the  estates 
were  vested  in  trustees  for  the  pay- 
ment of  the  debts.  Burges  v. 
Maxjobey*  167 

Tenant  for  life  is  bound  to  keep 
down  the  interest  of  debts,  but 
being  an  heir  at  law  not  other- 
wise provided  for,  is,  as  against 


the    remainder-man,    entitled   to 
maintenance.    Burges  v.  Matobey, 

Page  174 

EVIDENCE. 

1.  Upon  the  hearing  of  an  inter- 
pleading bill,  evidence  is  ad  mis* 
sible  to  shew  that  the  plaintiff  has 
retained  possession  of  the  subject 
of  the  suit  under  an  indemnity 
from  some  of  the  defendants.  Sta* 
tham  V.  HaU.  SO 

2.  Executor,  taking  a  contingent  re- 
versionary interest  under  the  will, 
not  precluded  from  giving  evi- 
dence of  the  intention  that  he 
should  have  the  residue  bene- 
ficially»  nothing  upon  the  face  of 
the  will  indicating  that  he  was  to 
take  the  ofiice  merely. 

Claiming  the  residue  as  execu* 
tor,  is  sufiicient  to  let  in  parol 
evidence  in  support  of  the  legal 
title,  without  alleging  a  title  by 
the  effect  of  the  parol  evidence. 
Lynn  v.  Beaver.  66 

S.  Upon  an  information  to  set  aside 
a  lease  of  charity  landSf  the  lessees 
ought  not  to  be  permitted  to 
enter  into  evidence  of  a  title  ad* 
verse  to  the  lease,  upon  the  prin- 
ciple that  the  plea  of  ntZ  habuit  in 
tenementis  could  not  be  pleaded 
by  them  at  law.  Attorney-General 
V.  Lord  Hotham.  209 

4.  The  court-rolls  of  a  manor,  taken 
by  themselves,  are  evidence  only 
against  the  tenants  of  the  npianor, 
and  the  lord  of  the  manor.  At* 
tomey-General  v.  Lord  Hoikam. 

217 
2P  2 
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5.'  Where  a  sum  of  money  came  to 
.  the  hands  of  one  of  two  executors, 

,  who  paid  it  over  to  the  other  ex- 
ecutor, it  was  held  that  the  execu- 
tor who  first  received  it  could  not, 
under  the  usual  decree  for  an  ac- 
count, examine  the  other  executor 
^  as  a  witness  to  prove  that  the 
money  paid  over  was  duly  applied 
on  account  of  the  affairs  of  the 
testator,  and  an  order  obtained 

, ,  fpr  that  purpose  was  discharged. 

,  pines  y.  Scott.  Page  358 

6^  A, person,  who  admits  that  he 
conceives  himself  bound  in  ho- 
nour, though  not  legally  bound, 
to  contribute  to  the  expenses  of 
a  party  in  a  suit»  is  a  competent 
witness  for  that  party.  Parker  v. 
Whiibt^.  366 

7.  Proof  of  the  hand-writing  of  an 
attesting  witness  to  a  will,  received 

'    under  particular  circumstances,  in 
order  to  found  a  decree  establish* 
■  ing  the  will.    James  v.  PamelL 

4t7 


I » 


ri 


'i  I 


EXAMINATION. 

1.  Personal  examination  in  equity  is 
'  liot  kn&logbus  to  the  viva  voce  ex- 
•  f'f  iamination  of  a  witness.    Farqu' 
-  M t  ^'Juiifson  v.  Balfour,  1 98 

^  ;gi)  An  examination  may  be  quite 
>r{ ;  sufficientt  though  it  is  untrue  and 
.•(i  (inconsistent  with  what  has  been 
i;  oisivorn  by  the  defendant  in  his  an- 
..jjKiSwers, 

rji:)i    The  principle  of  this  Court  is, 

. ,  ,  >that  the  plaintiff  must  be  satisfied 

with  what  the  conscience  of  the 

*   defendant  allows  him  to  swear, 

Farquharson  v.  Balfour.  204 


EXECUTOR. 

1.  Executor  taking  a  contingent  re<« 
versibnary  interest  under  a  will, 
not  precluded  from  giving  evi- 
dence of  the  intention  that  he 
should  have  the  residue  benefi- 
cially, nothing  upon  the  face  of 
the  will  indicating  that  he  was  to 
take  the  office  merely. 

Under  the  effect  of  thewiUand 
the  evidence  the  executor  was 
declared  to  be  entitled  bene* 
ficially. 

Whether  the  contingent  rever- 
sionary interest  would  have  had  the 
effect  of  rendering  him  a  trustee 
for  the  next  of  kin  ?  —  Qjuigre. 
Lynn  v.  Beaver.  Page  63 

The  motives  which  might  influ- 
ence the  testator  in  favour  of  the 
executor  are  to  be  considered  in 
determining  the  question^  whether 
the  executor  takes  the  residue 
beneficially.  68 

2.  Executors  may  pay  legacies,  or 
hand  over  the  residue,  within  the 
year  after  the  death  of  the  tes- 
tator.    Augustin  V.  Martin.     241 

3.  The  custom  of  York  does  not 
apply  where  an  executor  is  ap- 
pointed.    Wilkinson  v.  Atkinson. 

257 

4.  Where  a  sum  of  money  came  to 
the  hands  of  one  of  two  executors, 
who  paid  it  over  to  the  other  ex- 
ecutor, it  was  held  that  the  execu- 
tor who  first  received  it  could  not, 
under  the  usual  decree  for  an  ac- 
count, examine  the  other  executor 
as  a  witness  to  prove  that  the 
money  paid  over  was  duly  applied 
on  account  of  the  affairs  of  the 
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testator,  and  an  order  obtained 
for  that  purpose  was  discharged. 
Dines  v.  Scott.  Page  358 

5.  A  person,  who  is  permitted  by  an 
executor  to  possess  himself  of  part 
of  the  assets  of  a  testator,  and  who, 
after  the  executor's  death,  and 
when  there  is  no  legal  personal 
representative  either  of  the  tes- 
tator or  of  the  executor,  retains 
the  assets,  and  acts  in  the  execu- 
tion of  the  trusts  of  the  will,  is  not 
executor  de  son  tori  to  the  original 
testator.     Tondin  v.  Bech       438 


FAMILY  ARRANGEMENT. 

A  father  being  tenant  for  life,  with 
remainder  to  his  first  and  other  sons 
successively  in  tail  male,  the  eldest 
son,  soon  after  he  attained  twenty- 
one,  joined  his  father  in  suffering  a 
recovery;  an  annuity  was  secured 
to  him  during  his  father's  life;  parts 
of  the  estates  were  limited  to  the 
'father  in  fee,  and  the  residue  of 
them  were  resettled,  the  son  taking 
back  an  estate  for  life,  with  re- 
mainder to  his  first  and  other  sons 
in  tail  general,  remainder  to  his 
daughters  in  tail  general.  The 
transaction  is  to  be  considered  as  a 
mixed  case  of  bargain  and  sale, 
atrd  of  family  arrangement;  and 

' '  the  eldest  ^6n  Having  died  without 

issue,  a  bill  filed  by  his  brother, 

the  iiext   remainder-tnan  in  tail, 

''who  htld  do^e  "confirmatory  acts, 

and  accented  Interests  under  the 

'    will  of  hi»  father,  to  set  aside  the 


settlement  as  obtained  by  undue 
influence,  was  dismissed. 

Transactions  of  this  nature  be- 
tween father  and  child,  to  be 
viewed  with  a  reasonable  degree 
of  jealousy,  not  in  the  light  of 
reversionary  bargains. 

Whether,  after  the  lapse  of 
twenty  years,  such  a  suit  could 
be  maintained  at  all  ? —  OMtet^e. 

Whether  a  remote  remainder- 
man can  complain  of-a  trknsabtion 
between  the  tenant  for  life  abcl  the 
immediate  remainder- man,  wliere 
the  immediate  Vemainfd^-m'an 
makes  no  complaint  P-^'Qi^irre* 
Tweddell  v.  TweddeUJ      '  Page  1 


' '  I     ; ' 


J  'i    1. 


'M.*'. 


H' 


i'.-        )       ,     K,    ,    ■. 


FEME  COVERT. 

1.  A  writ  of  ne  exeat  regno  agaltist  a 
feme  covert  administratrix  cannot 
be  sustained.     PanneU  vw  Tayler, 

.    96 

2.  Feme  covert  holding  herself  out  in 

the  character  of  a  feme  |8ole  may 
be  arrested,  and  courts  of  law  will 
not  discharge  her  upon  motion. 
PanneU  v.  Taller.  100 

FOREIGN  GOVERNME;Nt! 

Whether  the  King's  Courts  will  in- 
terfere upon  the  subject  of  a^con- 
tract  with  a  country  whicb-l/e  does 
not  recognize,  or  will  assilit  in  the 
recovery  of  money  adrafte^  by 
the  subjects  of  this  cbuMtiy  to  a 
colony  at  war  with  its  parent  state, 
the'pairent  state  beinfif'tit  peace 
with  this  country  ?  Janes  vi  Gar^ 
ciadelRio.'  "  '  '    '  '     299 

•>\2  P  s      ^kio.v  ' 
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FORFEITURE. 
See  Covenant,  2. 

Specific  Performance,  7. 

FRAUD. 

"Where  a  party  applies  to  set  aside 
an  avard  on  the  ground  of  newly 
discovered  fraud,  he  is  bound  to 
thew  that  it  is  a  new  discovery, 
and  that  he  could  not  with  due 
diligence  have  made  the  discovery 
before.  Auriol  v.  Smith.  Page  127 


FRAUDS  (Statute  of). 

The  person  entitled  to  the  reversion 
in  fee  of  a  house,  expectant  upon 
a  term  vested  in  a  lessee  who  has 
demised  the  premises  for  a  por- 
tion of  his  term  to  a  sub.lessee, 
agrees  by  one  letter  to  grant  that 
sub-lessee  an  exteniion  of  lease  at 
a  certain  yearly  rent,  and,  in 
another  letter,  fixes  the  time, 
when  the  term,  which  he  thus 
proposes  to  grant,  is  to  expire  ; 
this  is  a  valid  agreement  within 
the  statute  of  frauds,  and,  under 
it,  the  sub-lessee  has  a  right  to  a 
lease  which  shall  commence  from 
the  expiration  of  the  existing  term. 

,     Ferlander  v.  Codd.  352 


HEIR. 
See  Estate,  4. 


,„       . ,  IMPERTINENCE. 
l.'Updn  a  bill  filed  by  merchants  in 
England  against  merchanU  in  In- 


dia, for  an  account  of  die  dealings 
and  transactions  between  them, 
one  of  the  defendants,  rending  in 
En^nd,  in  answer  to  an  allega- 
tion in  the, bill  that  some  cotton 
which  had  been  sent  by  the  de- 
fendants to  the  plaint!^  was  of 
inferior  quality,  said,  that  lie  had 
no  personal  knowledge  of  the 
dealings  between  the  two  firms, 
but  that  he  had  received  certain 
affidavits  and  certificates,  wbicb 
his  partners  in  India  had  caused 
to  be  made  by  experienced  per- 
sons there,  from  which  he  believed 
the  cotton  to  be  of  superior  qua- 
lity, and  set  forth  the  aiBdaviti 
and  certificates,  in  a  schedule,  in 
hoc  verba  .■  held  that  the  schedule 
was  not  impertinent.  Parker  r. 
Fairlie.  Page  368 

2.  A  few  unnecessary  words  in  a 
bill  do  not  render  it  impertinent. 
In  a  bill  for  an  account,  it  is  not 
impertinent  to  set  out  at  length 
letters  sent  to  the  defendant 
demanding  the  account,  though 
the  bill  contains  a  general  alle- 
gation that  applications  harebeen 
made  to  the  defendant  to  account, 
and  the  usual  charge  as  to  letters 
in  the  possession  of  the  defend- 
ant.   Dd  Pont  V.  De  Tattet.  486 

INCUMBRANCES. 

In  alt  cases  where  money  is  paid 
off  by  individuals,  not  having  an 
absolute  permanent  interest  in  the 
premises,  the  Court  looks  at  the 
intention.     Pitt  v.  Pitt.  183 

See  Interest,  I. 
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INJUNCTION. 

1.  Injunction  to  restrain  the  breach 
of  a  covenant,  that  buildings  shall 
be  erected  upon  a  general  plan,  re- 
fused :  the  covenantee  having  ac- 
quiesced in  a  partial  deviation 
from  the  plan,  and  not  having 
made  immediate  application  to  the 
Court. 

A  landlord  who  relaxes,  in  favour 
of  some  of  his  tenants,  a  cove- 
nant entered  into  for  the  be- 
nefit of  all,  is  not  entitled  to  an 
injunction  to  restrain  the  other 
tenants  from  infringing  that  cove- 
nant. Roper  V.  WiUiams.  Page  18 

2.  Where  a  decision  which  is  to 
bind  others,  can  only  be  made 
hereafter,  it  is  the  duty  of  the 
Court,  in  the  mean  time  to  pre- 
serve the  property  in  such  a  state, 
that,  when  it  is  made  out  who  are 
the  objects  of  favourable  decision, 
they  may  have  the  benefit  of  it. 

The  Court  therefore  refused  to 
interfere  by  injunction  to  re- 
strain A,y  who  claimed  to  be  de- 
visee in  fee,  from  cutting  down 
timber,  upon  a  bill  filed  by  per- 
sons claiming  to  be  interested 
under  the  same  devise  as  re- 
mainder-men afler  the  death  of 
A.y  but  ordered  that  A,  should 
be  at  liberty  to  cut  the  timber, 
in  a  husbandlike  manner,  as  te- 
nant in  fee,  giving  security  for  the 
value,  or  bringing  the  value  into 
Court.  Wright  v.  Atkyns.  143 
d.  Motion  to  stay  the  execution  of 
a  writ  of  inquiry  of  damages,  not 
supported  by  the  ordinary  affidavit 
upon  a  motion  to  stay  trial,  re- 


fused with  costs.    Rodenhurst  ▼• 
Tudman.  Page  305 

4.  Injunction  granted  to  stay  pro- 
ceedings upon  a  sentence  in  the 
Admiralty  Court,  new  evidence 
having  been  discovered  at  a  pe- 
riod when,  according  to  the  prac- 
tice of  that  Court,  it  coold  not 
be  received.    JaroU  v.  Chandler* 

319 

5.  Tenant  of  a  lunatic's  estate  re- 
lieved against  an  ejectment  found- 
ed on  a  forfeiture  by  breach  of 
covenant  to  repair.  Ex  parte 
Vaughan.  434 

6.  Where  there  is  a  case  for  a  spe* 
cial  injunction,  and  the  injunction 
will  operate  for  the  benefit  of  par- 
ties not  before  the  Court,  the  ab- 
sence of  those  parties, ,  though 
made  the  ground  of  demurrer  to 
the  bill,  will  not  prevent  the  Court 
interposing.  Const  v.  Harris*  512 

INTEREST. 

1.  An  infant  tenant  in  tail  is  bound 
to  keep  down  the  intere^  of  debts 
charged  upon  the  entailed  estates. 

A  tenant  for  life  was  also  held  to 
have  been  liable  to  keep  down  the 
interest  of  the  debts,  although, 
having  the  ultimate  remainder  in 
fee,  he  liad  consented  to  an  act  of 
parliament,  by  which  the  estates 
were  vested  in  trustees  M  xhb 
payment  of  the  debts.  Bittgts  v. 
Mavobey.  167 

2.  The  interest  of  a  legacy  not  ex- 
pressly disposed  of  by  a  will  till  the 
persons  come  inta  existence  who 
are  to  take  the  capital,fal]8  intq  the 
residue.  Harris  y.  Lioyd.        SI4 
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<.i ;  IN1!ERPLEADING.  "  ■■ 
Ujjon  the'lteftrlHg  bf'an  interfflead- 
'higr  {)ill,"^ideUce  is  ASmiBStble  to 
ihev  tl4tthe  plaintiff  btu  retained 
'^bgile's^fori  df  the  eubject'  Of  the 
Eu'ii  tinder' ait  indemnity  froiti  some 
'of  the   cJeyendants.      SlalAam    t. 

.^■', ,'\';, , '" ' ""  ,',"^^geso 

!    liiffERROCATOWES.    , 

!,i-i   >'^'-'iSee  Ahhwer,  2. 

f  ISSUE;  ;  f 
1.' 'Afl'itl^ue  mBy  be  directed  with  a 
■'»id#tte  correcting  d  mistake  in  a 
deedi''  S'taitJitont'v.IJratrdeif,  4>1 
^'Miacan^ge-of  «  Jiidgeiin  direct- 
ling  ■<idry«(fs:iii)liiB  ground. for. a 
new  trial,  ir.IiiDliiag  at  ibe  irhole 
--tiidence  and  the  address  of  the 
Judge  to  the  jury  the  cansc;i|ence 
of  the  Court  is  satisfied.  Head 
V.  Head.  ,       ,  H2 


l...ic.'.4BftISDK;riOW.,  ■  ■  -  • 
!•  wli^re'a'limited'ti'ibunBl  takes 
up(^n'  feefr'l'o'  Exercise'  a  jiifis- 
SlKtJiSa  wliidii  does  not  belong  to 
it,  its  decision  amounts  to  ilo- 
-Uiii^j'Ud'dye^  not  create  any 
'faicttJiiiyfltfinippeAli  \/*(fOTiie^- 
timeWrVLtMi  HothaM.  ■■  «19 
8.<WJielH«r  Ibe  'King'6  CouHs  Will 
iMCTftrff'tipoQ-thtf  iut>iiet!t' of  & 
'Contract  iifith  a  country  whichhe 
idoMnat  >ecogniaet  or  will  assist 
fin  the  becorery  <  of  money  acl- 
Ttaced  by>tlie:.sub>jeGt«  of.  this 
-fODOUyibi  Aijcoiony  atimar-iwith 
.     IJM  p«r0it  ,«at«,.th«  pat^»t)Bt«te 


being  atpraceirith  thit oountry? 
JoneMy.GardaddRio.  Page^ 
See  CaA.tLiTYy  3. 

Trdst,*.,'  ■    ■  -'■■ ' 


'      KING. 
See  Charity,  8<  > 


LAND-TAX. 

Where  lands  are  allotted  under  an 
ihclbsure  act  in  respect  of  rights 
of  cottinJon  appurienant  to  othbr 
lands  of  which  the  land-tax  has 
been  redeemed,  the  l^d-tax  does 
not  attach  upop  thp  allotment., 
Boehm  V-  Wood.  334 

la^dl6rd  and  tenant. 

I.  Injunction  to  restrain  the  breach 
of  a  covenant,  that  bvil dings 
shall  be  erected  upon  A  geqeral 
plan,  refused;  the  .covenan^e 
having;  acquiesced  iq  a.  partial 
deviatiqii  from  the  .plan,,  aqd  nof 
havfpg^m^e  imm^ate  ^pp)ica» 
tion  to  the  Court.,,  [,  ■ 
,  ,A  l^diord  wl)q.r,e)fxes  in  ^a- 
your  of,  some,. .of.  l^is  tep,sfi^,  a 
Cpyen^t^pter^inF'^.u'r  Uicibe- 
n^lit  of  a11»  IE  not  entitled  to  fi^ 
ipjvnctjpn  tq.  r^straiOgtlte  other 
tenants  fVom  infringing;  that  co^ 
Tenant.  Roper  y.JViUiupt.  ,18 
'1,  The  Court  will  not  djrect  a  re- 
ference to  the  Master  as  to  the 
reduction  of  rent  upon  the  peti- 
tiofi  of  a  tcaant.  Espn^tte  Tofn, 
187 

Whore  a. teat«tof<  resident > met  diy  . 
mietled  jatMibeUmeffibiadMah 
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within  the  province  of  Yorkt  dis- 
poses of  all  the  residue  of  his 
personal  estate,  and  names  ex- 
ecutors, but  his  disposition  fails 
as  to  part  of  the  residue,  by  the 
death  of  one  of  the  residuary 
legatees  in  his  lifetime,  the  share 
which  thus  becomes  lapsed,  will 
be  apportioned  between  the 
widow  and  the  next  of  kin,  ac- 
cording to  the  statute  of  distri- 
butions, and. will  not  be  affected 
by  the  custom  of  the  province. 
Wdkinson  \.  Atkinson.  Page2;5 

LEASE. 

Upon  an  information  to  set  aside 
a  lease  for  ninety-nine  years  of 
charity  lands,  the  defendants  the 
lessees  set  up  a  title  adverse  to 
thie  lease :  upon  the  merits  it  was 
held,  that  there  was  no  ground 
for  the  defbnce ;  but  the  Court 
was  of  opinion,  that  if  the  merits 
had  been  otherwise,  the  defend- 
ants were  estopped,  and  could 
not  dispute  the  title,  while  they 
retained  the  possession. 

Sembhy  The  lessees  ought  not  to 
hav^  been  permitted  to  enter  into 
evidence,  upon  the  principle  that 
the  plea  of  nil  hahuit  in  tenemen- 
tis  could  not  have  been  pleaded 
at  law. 

A  mere  husbandry  lease  of 
charity  lands  for  ninety-nine 
years  at  an  uniform  rent  cannot 
be  supiibrted'.  Atlomeu»General 
V.  Lord  HothatA.  "  209 

LEGACY  DUTY. 

A  tceiator  direets  his  executors  and 
t^iuleea  Ho -pay  certain  annuities 


and  legacies,  '<  clear  of  the  pro- 
perty-tax, and  all  expenses  at- 
tending the  same  ;*'  the  legacy 
duty  ought  to  be  paid  by  the 
executors  out  of  the  assets  of  the 
testator,  and  the  annuitants  and 
legatees  are  entitled  to  receive 
the  full  amount  of  their  respec- 
tive legacies  and  annuities,  with- 
out any  deduction  in  respect  of 
legacy  duty.  Courioy  v.  Fin- 
cenL  Page  433 

LEGITIMACY. 

Where  personal  access  between 
husband  and  wife  is  established, 
sexual  intercourse  is  to  be  pre- 
sumed ;  and  the  presumption  must 
stand,  till  rebutted  by  clear  and 
satisfactory  evidence.  Head  ▼. 
Head.  138 

See  Children,  1. 

LIEN. 

1.  A  solicitor  has  no  lien  upon  the 
will  of  his  client,  and  cannot  re- 
fuse to  produce  a  deed  0xecuted 
by  the  client  in  his  favour,  con- 
taining a  reservation  of  ^  life  in- 
terest, an^  a  power  of  revoca- 
tion. 

Where  a  deed  is  sought  to  be 
impeached,  the  plaintiff  ia>  entitled 
to  have  it  produced,  and  the  de- 
fendant cannot  resist  the  pro- 
duction upon  the  ground  of  lien. 

In  a  suit  instituted  against  a 
solicitor,  who  had  also  acted- in 
the  capacity  of  steward,  fbr  an 
account  and  for  delivery  M^' title- 
deeds,  the  Court  upon  motidn  ev- 
dered  (lie  deeds  to  be 'delivered 
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''up  td  eh€i^arntifF,  upon  payment 
into    court;  'of  no  much   of  the 
bi^ance'  claimed  by  the  answer  as 
''was  not'  covefcred  by  any  security. 
Bahh  v;  S^es.  Page  87 

f.  Where  deeds  are  deposited  for 
J"  the  ptirposfe  of  obtaining  credit, 
'  *  the '  petison  with  whom  they  are 
deposited  has  no  lien  upon  them 
ioT  what  is  doe  to  him  in  respect 
of  iboniea' previously  advanced. 
Maktntfrrd  v.  ScotU  274« 

8;  Where -a  t>arty  has  a  pressing  ne- 
cessity for  papers  in  the  hands  of 
his  solicitor,  the  Court  will  order 
them  to  be  delivered  up  upon  a 
u   deposit  being  liiade  sufficient  to 
I  *  dov^rtthe  amount  of  the  solicitor's 
'    bill  end 'the  costs  of  the  taxation. 
:  Clutttm  n  Pardon.  SOI 

4r«i  A. solicitor,. who  has  declined  to 
/•>p]MMeediwith  a  cause,  will  be  or- 
I  idmred,.  though  his  bill  of  costs  are 
^.linOi  paid,  to  deliver  up;  the  papers 
jr ) ltd  f (the;  present  aoU^iitor  of  the 
^iiipaity»  ,ihe t latter  under^king  to 
M(ih#ki.ithem.|8ubject  10  .the  former 
'I'  aolicitor/s  Ken,  for  what  shall  be 

» 

^  -fbwid  dtn^  to  him  on  the  taxation 

>Y  ^'th«^llsi' 
->i     •Ao'itoffer  on  the   part  of  the 

'lifehnBr  -solicttor,  after  the  motion 

^"it^tnade^o  to  ^proceed  "with  the 
^^l^^ttbseitiriii  not* 'piievent  the  Court 
-•)i<fhoni'i#rderiDg  him  to  deliver  up 
>iii4he' ]^ap^»i>on'  the  terms    men- 

>i|(N>Qed  abovoi"  ColfgmveY.Man- 

"tlMITATIONS'fSTATtfE  of). 

Wliere  r^' estjrtes"ftre"devised  in 
*  thist  tdr'ih^  fk^ihiAi  of  delits,  in' 


aid  of  the  penrona!  estate,  the  Sta- 
tutes of  limitations  does  not  run 
run  in  equity  after  the  death  of 
the  testator.     Hughes  v.  Wynne. 

PagedOT 

LUNACY. 

1.  The  costs  of  the  committee  of  a 
lunatic  trustee,  conveying  under 
the  statute,  must  be  paid  by  the 
cestuique  trust. 

The  estate  being  vested  in  the 
lunatic  upon  trusts  for  securing 
an  annuity,  and  subject  thereto 
upon  trust  for  the  grantor  of 
the  annuity,  the  grantee  and  the 
assignees  of  the  grantor  of  the 
annuity  were  ordered  to  defray 
equally  the  committee's  costs  of 
an  application  by  them  for  a 
reconveyance  of  the  estate.  Ex 
parte  Pearse.  S25 

2.  Tenant  of  a  lunatic's  estate  re- 
lieved against  an  ejectment  found- 
ed on  a  forfeiture  by  breach  of 
covenant  to  repair.  Ex  parte 
Vaughan.  434? 

3.  Wliere  a  lunatic  had  been  taken 
out  of  the  jurisdiction  before  the 
commission  issued,  an  order  was 
made  that  she  i/hould  be  brought 

'  back  to  England.     In  the  matter 
of  Elizabeth  Wykeham.  5S7 


1 1 


•       MAINTENANCE: 

Tenant  for  life  is  bound  to  keep 
dowti  the  interest  of  debts,  but, 
being  an  heir' at'  law  not  otherwise 
provided  for,  is,  as  against  the  re« 

'  nfainder-hiah;  ^ntitl^d  to'  Amin- 
tKhah'ce.  Biiil'gei/t.Max6B^.'1^4i 
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MISNOMER. 

Sembkf  Where  the  plaintiff  is  mis- 
named in  an  order  to  dismiss  a  bill 
for  want  of  prosecution,  in  con- 
sequence of  an  error  in  the  six 
clerks'  certificate,  a  replication 
filed  after  service  of  the  order 
will  not  be  irregular.  Verlander 
V.  Codd.  Page  94 

MISTAKE. 
Bill  to  rectify  a  conveyance  al- 
leged to  have  passed  by  mistake 
more  than  was  included  in  a  pre- 
vious agreement,  dismissed;  the 
conveyance  reciting  a  more  ex- 
tended agreement,  the  parties 
being  dead,  the  agent  of  the  grantor 
having  acknowledged  the  extend- 
ed agreement,  and  the  agent  of 
the  grantee,  who  could  have  given 
a  personal  account  of  the  trans- 
action, not  having  been  examined 
by  the  plaintiff. 

A  conveyance  which  passes  too 
much  may  be  rectified,  and  the 
excess  deducted. 

Semblcy  An  issue  may  be  di- 
rected with  a  view  to  correcting 
a  mistake  in  a  deed.  Beaumont 
V.  Brantley,  41 

MONEY. 

Testatrix,  by  her  will,  disposes  of 
certain  long  annuities,  and  of  a 
sum*  in  cash,  and  then  uses  the 

.  following  words ;  **  t  believe  there 
will  be  sufficient  money  left  to  pay 
my  funeral  expenses."  By  a  co- 
dicil to  her  will  the  testatrix  ex- 
presses herself  thus,:  **  If  there 


is  money  lefl  unemployed,  I  de- 
sire it  may  be  given  in  charity." 
Held,  that  the  general  residue  of 
the  testatrix's  personal  estate, 
including  a  sum  of  2500/.  Inist 
monies,  in  which  she  had  a  vest- 
ed reversionary  interest,  at  the 
time  of  her  death,  subject  to  be 
devested  by  the  appoiatmentof  faer 
mother,  passed  under  the  words 
**  money  left  unemployed,"  tod 
was  well  given  to  charity.  Onuhan* 
ney  v.  Butcher.  Page  265/  £66 
See  Will,  8. 

MORTGAGE. 

.1.  Feme  sole  makes  a  mortgage  of 
a  leasehold  for  years,  and  after- 
wards marries;  the  mortgage  is 
then  transferred  and  the  hus- 
band joins  in  the  transfer,  and 
covenants  to  pay  the  money. 
During  the  coverture,  the  htsband 
by  gradual  payments  out  of  his 
own  property  reduces  the  tnoney 
due  upon  the^  mortgage;  by  his 
will  he  makes  a  disposition'^  the 
mortgaged  premises,  and  die»  in 
the  lifetime  of  his  wif6;!  upon  a 
bill  by  the  wife,  who  claimed  to 
be  entitled  by  survivorships  to  re- 
deem the  mortgage^  the  redeoap- 
tion  was  decreed  upon  the  terms^ 
that  the  husband's  estate  should 
stand  in  the  place  of  the  mort- 
gagee, for  the  sums  paid  by  him 
out  of  his  own  property*  la  reduc- 
tion of  the  mortgage  debt.  PiH 
V.  Pitt.  180 

2.  Where  a  bond  is  giren.  by.  pif n- 
cipal  and  surety^  and  at  the  Mkne 
time,  a,  mortgage  is  madeforie- 
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'    curing,thedebt,  the  surety,  if  he 

pays  the  bond,  has  a  tight  to  stand 

,  }a  place  of  the  mortgagee.    Copts 

.    y.Middlf^oa.  Page  231 

S<  An   officer  in   the  army  cannot 

pledge  or  mortgage  his  commis- 

,  ^n  officer  deposited  his  com- 

■  inifBJQ^.as  a  security  for  a  loan  of 
inoi^^y,   apd  further    covenanted 

^  wi^l^  t|ie  depositary  B.  to  sell  tiie 
^  <;f>;^niji^^i9^h  and  to  repay  the  loan 
o|{t^i}f^.prpceedp  of.the  sale;  a 
iale^9]^Dg,  t^epD  ejected  subse- 
qji^ntly,  ^nd  the  regulation  price 
.,  ,l>^v^g  be^D  pajd  to  the  retiring 

■  ,i(iffi(;P»'B,Rg{«ite,, he  transmitted  to 
.  „^lj<5m,^  written  order,  directing 
,,,^m,to,^sqharge,  gut  of  the  mo- 
,,,fpyifi{1i^ir. hands,  certain  «peci- 

„i|i^4  '*^hf!^  du^  from  h>m.  to  certain 
,.,8Defjj£Lfd  ii^dividuaJfl,,  which  indi- 

„,  vij^^q  ha^  no  nofice  of  his  con- 
tract with  B.t   Hel^i  \hf^  these 

.„(fr^(pr«,jf;e!re,Lentiti^d  to  a  pri- 

ni,  fA^(Pj;4'>S'f»«'tutipno''tljesuil, 
„(tIVF.t^P^.'tool£  j^e  bene6t  of  the 
.-u^WW^Bflfid^^t'V^'fl";  Held,  that 
.,,P,,))fl4if»of,^py  tide  preferable  to 
, ,  ,thf(  of  fJjjpgjep;erE(l|bft4y  ^rf  ihe  in- 
t,-^.fo\(g^'  creditors,  to  the  atirplus 
-■,i?Kb>%^e(n(unp^,^jlec  the^debts 
.iirfill"!9'6®ij)'P.-'J'^*,'^"M«*w4eEwere 

ii'SftK?Si'°  iB'wsewfon.  ^n^ual  .rests 
i>}.^homd  he  madei  and  that  the  rents 
•irifn*  e'iW%'»itfl^  itli(SjP'"Pnii?fs,  as 
.,  ftftefl  •^.  fUey.^eiftj^PSl'^  tjie  in- 

--ttf^;ijftafrMf.i"«,.'?'i„f'>e,.^bt 


should  be  applied  id  reduction  of 
the  principal ;  a  rest  ought  to  be 
made  at  the  date  of  the  receipt 
by  the  mortgagee  of  a  sum  ex- 
ceeding the  interest,  though  oc- 
curring in  the  interval  between 
the  annnal  rests. 

From  that  date  the  subsequent 
annual  rests  ought  to  be  com- 
puted. 

An  equity  of  redemption,  being 
puhject  to  a  trust  for  sale,  the 
mortgagee,  with  some  of  the  at' 
iuisqae  trust  of  the  equity  of  re- 
demption, filed  a  bill  for  the  sale 
of  the  premises,  alleging  that  the 
whole  of  his  principal,  with  an 
arrear  of  interest,  was  due  to  him, 
and  suppressing  the  fact,  that  he 
had  been  for  several  years  in  pos- 
session ;  the  result  of  the  account 
was,  that  nothing  was  due  on  the 
,  mortgage  when  the  bill  was  filed: 
Held,  that  the  mortgagee  must 
pay  to  the  defendants  the  costs  of 
so  much  of  the  suit  as  related  to 
the  mortgage  and  the'  accounts 
and  enquiries  concerning  it.,  Bin- 
nington  v.  Hanvood.  Page  477 
See  Estate,  1. 


■'■  MORTMAIN. 
A  testator,  af^er .  giving  a^  legacy 
^  la  trust  for  a  charitable  p^^pose, 
say^,— '^'  As  money  is  of  taore^  ^n- 
certain  value  than  la^tl,  I  da|also 
give  tliem  (thptrifste^a)  poorer  to 
make  such, (jurcjia^e,^  trjejr,^hall 
think  ^^st  fqr  perp^u^tjna -the 
.gift ; ",  ^eid,  tji'^ 't|i?B^,  wor^^  do 
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mortmain  act.    Attomey^General 
V.  Goddard.  Page  348 


NE  EXEAT  REGNO. 

J.  A  writ  of  ne  exeat  regno  against 
V    a  feme  covert  administratrix  can- 
not be  sustained.   Pannellv^  Tay- 
let.  96 

Where  a  writ  of  ne  exeat  regno 
issues  for  a  larger  sum  than  is  due, 
the  Court  will  make  an  order  that 
so  much  only  shall  be  raised  as  is 
due*  without  quashing  the  writ. 

Where  the  writ  issues  against 
an  executor  at  the  instance  of  a 
legatee,  it  must  be  marked  for  the 
whole  amount  of  what  is  due,  not 
only  to  the  plaintiff,  but  to  other 
persons.     Pannell  v.  Tat/ler.   100 

2.  The  writ  of  ne  exeat  regno  does 
not  issue  for  alimony  after  a  de- 
cree in  the  Ecclesiastical  Court 
pending  an  appeal  from  that  de- 
cree.    Street  v.  Street.  822 

Th(B  writ  of  ne  exeat  regno  is  not 
granted  for  interim  alimony  before 
a  decree.     Street  v.  Street,      323 

3.  In  a  suit  against  a  purchaser  for 
specific  performance,  where  a  re- 
ceiver had  been  appointed,  and 
was  in  possession  of  the  estate, 
and  the  Master*s  report  in  favour 
of  the  title,  except  as  to  a  very 
small  part  of  the  estate  for  which 
the  purchaser  was  entitled  to  an 
abatement,  had  been  confirmed, 
and  followed  by  an  order,  by 
which,  afker  referring  it  to   the 

'  Master  to  ascertain  what  abate- 
ment the  purchaser  Was  entitled 
to,  and  to  conijpute  interest  upon 


the  retnfafndtr  bf^Iife'  ptifahase- 
ittoncy,  and  to'arittlg'the  cdiivfey. 
ances,  it'wab  brdei^eH;  thAt;'iijpon 
the  execution  of  th^  cd'nieyaii^es, 
and  deli^^ery  thereof  i^U  tiif  th^ 
title-deecis  to  t!h'^"i>di^cHyeP;\he 
should  pay  to  the  plaintiffs ''the 
rcfmaind^r'bf  thepdtdlfce-^oney, 
afier  d>^duc«hg  "thfe  ^^batfeiiient. 
With  the  int^^st  t(i  He  b'oHiiililted 
by  the'  MWeri' Atttt*ihtinhe''fe- 
ceiV^r''8h6Uld  thei^pbiV*  fl^fver 
up  to  brmpdssessioWoflfh^eiiiktet 
the  Court  refilifs^d  tb^dtbdiahi^^e  a 
writ  of  ne  exetii'  irgtli/^'lMed 
against  the^iir(ihasi^i^,'tfRd  iihi^r&ed 
foi"the'  full  tLXadtitit  bf  lHd''bur. 
chase-moirey;  thbi^K  the^'fetttfte- 
ment  (whibh  it'tkh^'hp^dhd 
would  be  le^'  th^'ftl^  Ihtei-est) 
had  not  been  tisath^ti^i^  iiy\he 
Master,  an*  nti  ik^^mt'Hien 
takeri  towai^k  m  ^^^6titi^'  of 
thecotlveyanies;-*^   ''^'"   "**-^ 

The  ^hbriff-'  hdVWfe  "WtiW^tte 
defendant  under  th^  Wfff^  r^fflired 
to  Velea^^'hifn  6tit  df^iilh^  un« 
til  the  whole' tettVrf'fd^^hlcW^the 
writ  wtis  lAi^kei'i^'^dlm&hla 
hands,  and  the  Cb&rif^aiitibt'ilis- 
approve'ttf  His'  ttMiik.''' I3l)ehm 
v.Wodd.    '      "^'''*  '  ''ft^i^332 

Sembie,  Where '  tM  'htie  tk^es 
against  th^'poychiis^l'bPdfa'^Wate 
in  a  suit  for  speci^c  peiftdMiltitef 
the  circumstance  thttt  heM^iiatb 
property  to  a'niwdr  th^  pUtbttise'* 
money  is  nbt  to    Be' Wj^dbd, 

What  th&^ihififfim  ill"'the 
case  <^f  i  writ  bf  ni^ixibt  Pi06  is 


m 
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Upon  the  defendant's  stating 
that  if  the  plaintiffs  obtained  a 
decree  he  would  leave  the  king- 
donii  the  wnt  waf  issued  in  an 
early  stf^e  of  the  cause.  PageS42 
The  Master  of  the  Rolls  has 
jurisdiction  to  direct  the  writ  to 
iistie.  343 

The  debt  for  which  the  writ 
i^ii^es  inufit  be  equitable— roust 
be  diie-^and  must  be  such  a  debt 
tilat  the  sum  to  \ke  marked  upon 
th'e  writ  can  be  ascertained. 

'  Thb  t^8^  of  account  an  excep- 
tion 16  the  rule  that  the  debt  roust 

'be  eqnilable. 

The  exception  founded  on  the 

'  difflcukf  of  proceeding  at  law  in 
kuch  matters. 
'  In  hiatters  of  account  the  party 

'  may  swear  to  his  belief  as  to  the 
amount  of  the  balance. 

The  cases  of  the  writ  being 
issued  in  suits  for  specific  per- 

-^mance  are  also  founded  on  the 
difficulty  of  proceeding  at  law. 
1 '  The 'rule  that  the  sum  to  be 
ttnarked  lipon  the  writ  must  be 
ascertained  instanced  in  the  case 
ofiexeoutors. 
'    Upon^'the  application  for  the 

^'^fhii  ii'tteedoiot  be  sworn  that  the 

.  party /iagoiiig  abroad  for  the  pur- 
^ib0d  of  lavoiding  payment  of  the 

4ebt.    Soekm  v.  Wood.  344' 


1/i''»; 


.       ..»EXT  QF.JCIN,    , 

If  a  testator  means  to  create  a  tru^i 
.anfd  f  the  >  trust  be  meffettuhlly. 
^^atedy  or  lailsi  the'  nea^t  of  kin 
<N^  I  Qmnnmney^  t^  Butcher^  i  ^70 

WlLLf  8. 


NOTICE. 

Whether  notice  to  an  attorney  in 
one  transaction  shall  be  notice  to 
him  in  another  transaction,  must 
in  all  cases  depend  upon  the  cir- 
cumstances.    Mountford  v.  ScoU. 

Page  280 

OPENING  BIDDINGS. 
See  Practicb,  3. 


PARENT  AND  CHILD. 

1.  A  father,  tenant  for  life,  re- 
mainder to  his  first  and  other  sons 
successively  in  tail  male ;  the  eld- 
est son,  soon  after  he  attained 
twenty-one,  joined  his  father  in 
suffering  a  recovery;  an  annuity 
was  secured  to  him  during  his 
father's  life ;  parts  of  the  estates 
were  limited  to  the  father  in  fee, 
and  the  residue  of  them  were  re- 
settled, the  son  taking  back  an 
estate  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  ge- 
neral, remainder  to  his  daughters 
in  tail  general.  The  transaction  is 
to  be  considered  as  a  mixed  case 
of  bargain  and  sale,  and  of  family 
arrangement ;  and  the  eldest  son 
having  died  without  issue,  a  bill 
filed  by  his  brother,  the  next  re- 
mainder-man in  tail,  who  had  done 
confirmatory  lacts,  and  acciefpted 
interests  under  the  will  of  his 
fathbr,  to  set'i^ide  the  settlem^t 
as  obtained  by  uildae  'infloenice, 

was  ditirtiiisedi'^ '     '"'^ 

J'Transaeiions'ofltbi^^ii&iire  be- 
tween fatherand  child,  to  be  viewed 
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with  a  reasonable  degree  of  jea- 
lousy, not  in  the  light  of  reversion- 
ary bargains* 

Whether,  after  the  lapse  of 
twenty  years,  such  a  suit  could  be 
maintained  at  all  ?  —  Qtuere. 

Whether  a  remote  remainder- 
man can  complain  of  a  transaction 
between  the  tenant  for  life  and  the 
immediate  remainder-man,  where 
the  immediate  remainder- man 
makes  no  complaint  ?  —  Quisre, 
Txveddell  v.  Tweddell.         Page  1 

PARTIES. 

* 

1.  A  testatrix  gives  a  legacy  in  trust 
for  the  minister  of  a  chapel,  but 
directs  that,  upon  a  specified  con- 
tingency, the  legacy  is  to  go  to 
the  trustees  of  a  certain  college ; 
the  interest  is  paid  during  many 
years  to  the  minister  of  the  cha- 
pel :  Held,  that  the  charity  for 
the  chapel  may  be  established 
upon  a  bill  and  information  to 
which  the  trustees  of  the  college 
are  not  parties.  Attorney 'General 
V.  Goddard.  348 

2.  Where  there  is  a  case  for  a  spe- 
cial injunction,  and  the  injunction 
will  operate  for  the  benefit  of  par- 
ties not  before  the  Court,,  the  ab- 
sence of  those  partiesi  though 
made  the  ground  of  demurrer  to 
the  bill,  will  not  prevent  the 
court  from  interposing.  Qon$t  v. 
Harris.  ^  .     StX*Z 

S.  Where  an  executor  has*  not  as- 
sented, ^o  a.  specific  bequest,  the 
persons  beneficially .  eatijlfU4  ^^W^ 
not  f»fAg«6^tp^(ie4  I9))»,f»]jt  re- 


lating  to  the  property  specifieaJly 
bequeathed.     Const  y.  Harris. 

Page  514 
See  Receiver^  .2. 

PARTNERSHIP-      ; 

1.  A  testator  directs,  tha(  W*  F. 
shall,  with  a  capital  taken  out  of  his 
assets,  continue  bis  thq  te^^tor's 
business ;  that  he  shall  bind  D*  G. 
apf)rentice  to  himself;  Uiat  he 
shall  take  D.  G.  into  pa^pei:;sbip 
at  the  end  of  his  appr^Q^oesbip, 
or  so  soon  after  a|i  he  «^all(  Ihink 
him  capable ;  and  tl\at  J^  Q.  shall 
have  one  third  of  tb«  pr(]|6^..pf 
the  business ;  D.  G.  is.DQt  enilitled 
^o  claim  any  ^are  of ,  the.  pJTofits 
which  are  made  beforei  h^  is  ad~ 
,mitted  into  partnership-*  Gordon 
y.  Rutherford.  ■   *•    >/.    S75 

2.  The  representative  of  a,4^cea%ed 
partner,  the  account  b^tweent  him 
and  the  partnership., bei^g  at  the 
time  unsettled,,  agre^  >iy;ilh  die 
surviving  partners. MtiQ,  ^gfl(,.to 
them  all  his  interest  49  tl^  l^n- 
cern,  upon  being  pai^  aiiC^rteia 
sum  of  money,  and  h^Mingtan.in- 
demnity  against  all  ^^km^  /upQn 
the  partnership ;  the  adaiglW^Bt  is 
executed,  the  moneyi^pajdiaoda 
joint  covenant  of  lAdempity/givea 
by  the  surviving  partoerac^  Hel4» 
that  the  covenant  is  lU^t  td  l>e 
considered  in  equity  as  a  joint 
and  several'  dbvfchhnk.'^  -Sumner  r. 
Powell,  .'i  ;    i  *>•  «-  ''5Hn  iun;r>*)42S'' 

S./Tho  Cdurt  wiU  eateitaiD'bbMto 
ooimpel  partners  tdiiiictoacteidnig 
to  tbe  prdH^slons  of^att^uoMlMts 
into  which  they  haVQ)eolered^ali4|<^ 


S6t 
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•  where  it  will  interfere  for  that 
purpose,  will  take  care  that  the 
decree  shall  not  be  defeated  by 
any  thing  done  in  the  meantime : 

Thus,  where  in  1812,  the  then 
proprietors     of     Covent    Garden 

'  theatre  executed  a  deed,  by  which 
they  covenanted  and  agreed  that 
the  profits  of  the  theatre  should  be 
exclusively  appropriated  to  parti- 
cular purposes,  and  that  the  trea- 
surer for  the  time  being  should  be 
irrevocably  directed  so  to  t^pply 
the  pf^ofits,^  and  in  J  82?,  parties 
thep  ^^ntjt)ed»  under  the;  former 
proprietors,  to  seven  eighths  of 
the  theatre,  entered  into  an  agrec- 
m^nty  which  provided  in  some  re- 
gpect«  for  a  different  application 
of  the  profits,  and  otherwise  af- 
fected the  rights  of  a  party  inte- 
rested in  the  remaining  eighth, 
who  was  not  consulted  on  tl>e  sub- 
ject^ the  pourt,  upon  a  bill  filed 
by  that  party,  for  the, specific  per- 
formance of  the  covenants  and 
agreements  contained  in  the  deed 
of  1812j,  appointed  a  receiver. 
Consi  V.  harris.  Page  496 

4«  The  Court  will  not  appoint  a  re- 
ceiver, or  a  manager,  of  any  part- 

'  nefship  concern,  unless  the  suit  be 
80  framed,  as  that  a  decree  -ipay 
be  made,  either  that  the  concern 
shall  be  carried  on  according  to 
the  t^rra^  .of  an  instrument,  wjbicb 
by  tlie  ^fiigrecment  of  th^  p$irties 
was  tQ  regulate  ^|ie  mode  q£  its 
being  carried  on,  or  that  it  shall 
be  wholly  put  an  end  to..  Co7ist 
V.  Harris.  517 

S.  Partners  inajr  be  .  held  by  their 


conduct  to  have  changed  the 
terms  of  a  written  agreement  into 
which  they  have  entered  for  car- 
rying on.  the  concern.  Const  v. 
Harris.  Poge  523 

6.  The  act  of  a  majority  of  partners 
is  the  act  of  all»  provided  all  are 
consulted,  and  the  majority  are 
acting  bondjide.    Const  v.  Harris. 

625 

7.  The  majority  of  partners  never 
represents  the  whole  body,  .-rex- 
cept  where  there  has  bisen  a  voice 

,   palled  for  froni.thfs  minority. 

The  Court  will  generally  take 
^the  opinion  of  the  minority  to 
have  been  fairly  over-ruled.  Const 
v.  Harris.  '527 

PERPETUITY.    .      , 

Devise  to  A.  for  ninety-nine  years,  if 
he  should  so  long  live ;  remainder 
to  his  first  son,  then^  unborn,,  for 
ninety-nine  years,  if  he  should  so 
long  live ;  and  so  on  in  tail  male 
to  such  first  son  lawfully  issuing 
for  ever;  and  for  want  and  iri"ae- 
'  fault  of  such  issue  of  su^h'  ':6rst 
son,  to  the  second  arid  otheir 'ions 
successively  for  ninety-nin^  years 
only,  in  case  he  should  so  Ibng 
live;  and  that  sucK  eldest ^son  or 
the  issue  of  such  elder  soA  Would 
have  no  greater  estate  than  for 
ninety-nine  years,  detertnlnkbte  at 
his  decease ;  and  if  ther^  should 
be  no  issue  male  of  y4.,  at  the 
time  of  his  \A.^  ae4th,  or  in  case 
there  should  be  such  issoe  aia)e  at 
that  time,  and  they  shvold  dldie 
before  twenty «^ne  without  -  issue 
^isale, !  then  tO'  ^B.  for i»tetyimne 
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yeaiVi  if  he  should  so  long  live ; 
remainder  to  the  first  son  of  B- 
for  ninety-nine  years,  if  he  should 
80  long  live,  &r. :  Held,  that  A, 
took  Under  the  will  an  estate  for 
ninety-nine  years  in  the  freehold 
estates,  determinable  with  his  life, 
aiid  the  same  estate  in  the  lease- 
holds, if  they  should  so  long  con- 
tinue; and  that,  upon  his  death, 
bis  first  son  would  take  an  estate 
for  ninety-nine  years  in  the  free- 
holds, determiniable  with  his  life, 
and  the  remainder  of  the  term  in 
(he  leaseholds :  but  that  the  limit- 
ations to  the  second  and  cither 

« 

uhbdm  Bons  of  A.  were  void,  as 
tending  to  perpetuity;  and  the 
limitations  over  to  B..  &c.  after 
these  void  litkiitatfons  were  not 
accelerated,  but  were  void  alib. 
Beard  v.  WeOcott.  Page  25 

Bee  Accumulation,  1. 

PLEA. 

After  plea  pleaded,  and  replica^on 
filcd>  and  before  the.  plea  set 
dowiv.  it  is  not  a  motion  of  course 
to  withdraw  the  replication,  and 
amend  the  bill* . 

An  order  for  that  purpose,  ob- 
tained. ,  of  poyrf^y  discharged  for 
irre|^4)larity,  aAd  |he  amende  bill 
ordered  |o  be.  taken,  off  the  file. 
Carletony.  f^^pstrang^.  .    ,  ...23 


ti. 


(f 


»i  /  '•  -  i 


'1 


-.'  I  I' 


!•  .CliiottBg  the  residub'<ts'ejt(fectitor 

.  !  isi  aufficiedt  ta  lieft  in  parol  ^idlihce 

;  in  support  of  theic^  titllf^  w^- 

oul^f  «lkgingi  i&Uitle  ^i^the  effect 

Vol.  I. 


of  the  parol  evidence.     jLj/nn  v. 
Beaver.  Pag'^  66 

2.  Semble,  Two  persons  averring 
that  the  title  is  in  ohe  or  the  other 
of  them,  and  ^ach  cbnten'ding  that 
it  is  in  himself,  cannot  join  in  a 
suit  as  co-plamtlt^.  Cholmonde^ 
letf  y.  Cliraon.       "  "/'''■     "116 

S.  Somki  6f  thi^'hbldfers  of  sbfijp  or 
sharies  of  a  ki&d'caii^bV  fil^  a  bill 
bn  beh^f  of  th'eniiiiel^l^  M  the 
other  holders  to  h^^e'&ei^ 'iub- 
gdripUonsretUhiWd/'*^  '    '   '^ 

Several  perkdtfs  faa^^'dikitnct 
demands,  ii!bd  not'ttblb^  Me  to 
sue  on  behalf  6f  thdtakfel'ves'and 
others,  cannot  b^  ^co-j/fatnl/iffi! 

The  ddses  in  whf(^h^  bili'oin  be 
filed  by  one  pei'^ofa  bd  bcfhiilf  of 
hitn^elf  knd  bth^;"afe"lia8^  in 
which'  the  othet^  haVe  k  chbice 
between  th^t  and  tiothin^: ' '  'Jdnes 
v.GarciddelRio:     '        '     "497 

4.  If,  in  tli^'coursi^  ttf  proci^'ediitga  in 
a  suit  for  specific' '^erfbr^^ce^ 
thei^e  cotn^s  out  a  fdct,  ^n^t'pui  in 
issue  in  the  cause  by^i^itWr  pairty, 
Which  affectii  thdteel^iby'o^'the 
bontract,  or  teiids^  to  ibew  that 
'  the  contract  is  nbt'  filitfy  stated  tn 
the'bill,  dJd'Cbtih^iU  difebi'an 
'  ^bqu7ry  into  th^&ct  if((i  'disclosed. 
•Pofifer  V.  WhHby.\    '^  "'  ^  %6 

'  poweb;^  '^^  '^^''^ 
i.  A  pbwtf  of ^^  \Wiic^^ge 

'  TMedlh  the  ^tWlMi^f  rt^tle. 

^    ni^nt,  ttaky  Be  ^ii^^fie*^ b^'^he 

tfiisteM  tipon  a' '  skl^'^  W  W  ex- 

dikng^^if^h  Hire  tienant  fpr  life 

'  of  the  settled  estates." '^^ '     \ 

Wfiei^^  tipb^  m  eMdlSe^  of 

2Q 


>  ■ 


I    .■/•;•> 
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sach  a  power  it  is  declared  that 
the  estate  shall  be  vested  in  the 
purchaser,  the  purchase  being 
made  in  the  name  of  a  trustee,  an 
appointment  to  the  trustee,  in 
trust  for  the  purchaser,  is  a  valid 
execution  of  the  power.  Howard 
V.  Ducane,  Page  81 

2.  A  testator  having  a  power  of  ap- 
pointment over  certain  freehold 
and  copyhold  estates,  and  being 
seised  of  other  freehold  estates, 
devises  all  his  freehold  and  copy- 
hold estates,  without  reference  to 
the  power :  Held  an  execution  of 

'  the  power  as  to  the  copyhold 
estates,  but  not  as  to  the  freehold 
estates  which  were  subject  to  the 
power.    Lewis  v.  Lewellyn.    104 

8.  A  tenant  for  life,  with  a  power  of 
appointing  the  property  by  will  to 
all  or  any  of  the  testator's  chil- 
dren, may  release  or  extinguish  tlie 
power.     Homer  v.  Swann.      430 

4.  A  testator  bequeathed  certain 
funds  in  trust  for  his  wife,  during 
her  widowhood,  and,  after  giving 
her  a  power  to  appoint  them  by 
deed  or  will,  provided  she  did  not 
marry  again,  directed,  that,  upon 
her  second  marriage,  or  her  death 
without    having     exercised    her 

•  power,  they  should  sink  into  the 
general  residue  of  his  estate ;  the 
widow  executed  a  deed,  purport- 
ing to  be  an  appointment  of  the 
property  to  the  residuary  legatees 
in  the  same  proportions  in  which 
they  would  have  been  entitled  to 
it  under  the  residuary  clause ;  and 
she  and  they  concurred  in  as- 
^  signing  the  ftmds  upon  trust  for 


the  residuary  legatees:  the  Cottrt 
refused  to  act  upon  the  appoint- 
ment and  assignment  during  the 
widow's  life.  Goldsmid  v.  Gold* 
smid.  Page  445 

PRACTICE. 

1.  After  plea  pleaded,  and  replica- 
tion filed,  and  before  the  plea  (iet 
down,  it  is  not  a  motion  of  course 
to  withdraw  the  replication,  and 
amend  the  bill. 

An  order  for  that  purpose,  ob- 
tained of  course,  discharged  for 
irregularity,  and  the  amended  bill 
ordered  to  be  taken  off  the  file. 
CarUlon  v.  U Estrange,  23 

2.  Solicitor,  who  had  become  in- 
capable of  practising  (without 
being  re-admitted)  in  consequence 
of  having  neglected  to  obtain  a 
certificate  for  one  whole  year,  or- 
dered to  be  re-admitted  on  pay- 
ment of  a  small  fine  only,  without 
the  arrears  of  duty.  Ex  parte 
Murray,  56 

3.  The  rules  which  regulate  the 
practice  of  opening  biddings  upon 
a  sale  of  landed  estate,  do  not 
apply  when  a  colliery  is  the  sub- 
ject of  sale. 

Upon  an  offer  to  give  10,000^ 
for  a  colliery,  sold  for  8850/.  a 
motion  to  open  the  biddings  was 
refused. 

The  rule  is  not  universal  that 
biddings  shall  not  be  opened  in 
favour  of  parties  present  at  the 
sale. 

Residuary  legatee,  tenant  for 
life,  or  reversioner,  may  become 
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the  purchaser  of  an  estate  sold  in 
the  Master's  office. 

The  person  who  opens  the  bid- 
dings is  discharged,  if  he  is  outbid 
at  the  sale.  WUliams  v.  Atteu' 
borough.  Page  77 

4.  Upon  a  motion  for  a  reference  of 
title>  where  the  performance  of 
the  contract  is  resisted  upon  other 
grounds,  tlie  Court  will  look  into 
the  answer  to  see  whether  those 
other  grounds  are  substantial  or 
frivolous* 

Where  the  subject  of  the  con- 
tract was  a  life  annuity,  and  the 
defendant  insisted  that  time  was 
of  the  essence  of  the  contract,  a 
motion  for  a  reference  to  the 
Master  upon  the  title  was  refused. 

The  nature  of  the  property  sold 
may  make  time  of  the  essence  of 
a  contract.     Withy  v.  Cottle,    79 

5.  A  solicitor  has  no  lien  upon  the 
will  of  his  client,  and  cannot  re- 
fuse to  produce  a  deed  executed 
by  the  client  in  his  favour,  con- 
taining a  reservation  of  a  life  in- 
terest, and  a  power  of  revocation. 

Where  a  deed  is  sought  to  be 
impeached,  the  plaintiff  is  en- 
titled to  have  it  produced,  and 
the  defendant  cannot  resist  the 
production  upon  the  ground  of 
lien. 

In  a  suit  instituted  against  a 
solicitor,  who  had  also  acted  in 
the  capacity  of  steward,  for  an 
account  and  for  delivery  of  title 
deeds,  the  Court  upon  motion  or- 
dered the  deeds  to  be  delivered 
up  to  the  plaintiff,  upon  payment 
into  Court  of  %o  much  of  the 


balance  claimed  by  the  answer  as 
was  not  covered  by  any  security. 
Batch  V.  Symes.  Page  87 

6.  Where  the  plaintiff  is  misnamed 
in  an  order  to  dismiss  a  bill  for 
want  of  prosecution,  in  conse* 
quence  of  an  error  in  the  six 
clerks'  certificate,  a  replication 
filed  after  service  of  the  order 
will  not  be  irregular.  SemUe. 
Verlander  v.  Codd.  94? 

7.  The  Court,  upon  petition  under 
the  statute  OS  G.  3.  c.  60.,  will 
direct  stock,  which  has  been 
transferred  to  the  sinking  fund,  to 
be  re-transferred  to  the  petition- 
ers, where  their  title  is  clear,  with- 
out any  reference  to  the  Master 
to  ascertain  who  is  beneficially 
entitled  to  the  stock.  Ex  parte 
NichoU.  119 

8.  The  Court  will  net  direct  a  re- 
ference to  the  Master,  as  to  the 
reduction  of  rent,  upon  the  peti- 
tion of  a  tenant.    Ex  parte  Toton. 

137 

9.  Motion  to  stay  the  execution  of 
a  writ  of  enquiry  of  damages,  not 
supported  by  the  ordinary  affidavit 
upon  a  motion  to  stay  trial,  re- 
fused with  costs.  Rodenkurst  y. 
Tudtnan.  305 

10.  If  a  bill  and  cross  bill  be  filed,  the 
plaintiff  in  the  original  bill  has  a 
right  to  the  first  answer,  and  may 
move  to  stay  proceedings  in  the 
cross  cause  till  the  original  bill  is 
answered,  though  the  plaintiff  in 
the  cross  bill  may  be  in  a  situation 
to  enforce  an  answer  first. 

The  right  of  the  plaintiff  in  the 
original  bill  to  make  the  motion. 
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was  held  not  to  have  been  waved 
by  his  having  taken  out  the  com- 
mon orders  for  time  to  answer 
the  cross  bill.  Harris  y.  ff arris. 
.  Pa^el65 

11.  Where  the  enrolment  of  a  de- 
cree  is.  gained  by  surprize,  the 
Clqurt  yr[\\  vacate  it.     Stevens  v. 

.    Gupptf.  178 

12.  A. defendant  who  has  put  in  three 
insufficient  answqrs»  and  is  ip  cus- 
tody for  want  of  a  fourth,  is  en- 
titled to  his  discharge  immediately 
on  filing  the  fourth  answer. 

After  a  fourth  answer  reported 
insufficient,  it  is  a  motion  of 
course,  that,  the  defendant  shall 
be  examined  upon  interrogator 
ries  and  stand  committed. 

The  interrogatories  are  to  be 
settled  by  the  Master,  an4  °>ust 
go  .directly  to  the  points  to  which 
the  exceptipns  are  sustained. 

The  defendant,  instead  of  put- 
ting in  a  iji^i^itten  examination  to 
,the  interrogatories,  is  to  be  ex- 
aipined  perspnally  upon  ^hem  by 
the  Master.  Farquharson  v.  Bal' 
four.  184- 

13.  Wh^^  f^fd^fi^nd^i^^^mits  books 
in  (he  West  Indies^  to  be  in  his 
possession,  custody,  or  power,  the 
Coiiirt  will  order  him  t&  bring 
them  here  within  a  .reasonable 
time,  and  if  they  are  not  brought, 
will  consider  it  the  same  as  if  he 
had  them  here  in  the  first  in- 
stance, and  ref\jised  to  produce 
.them.  1 90 

14.  Papers  belonging  to  a  defend- 
ant are  in  his  possession,  custody, 
or  power,  although  they  may  be 
in  the  West  Indies.  191 


15.  Exceptions  to  the  Master's  re- 
port of  the  insufficiency  of  a  fourth 
answer,  ordered  to  be  Jbeard  im- 
medii^ety,  upon  iKie  terms 'olF^the 
detenaant's  rendering  himselfame- 

^  nable  to  process.  Page  188 

16.  Where  one  of  several  plaintiffs 
dies  before  answer,  a  motion  may 
be  made  by  the  defendant,  that 
the  surviving  plaintiffs  shall  within 
a  limited  time  revive  the  suit, 
or  that  the  \A\\  shall  be  dismtssed 
with   costs.      Adamson  v.    HaU. 

258 

17.  A  solicitor's    bill   having  been 

partly  taxed,  and  paid,'  an  order, 

obtained  as  of  course,  referring 

the  bill  generally  for  taxation,  was 

discharged  with  costs. 

SemUey  An  order  directing' the 
'     '  '       .■  < 

costs  of  the  suit  to  be  tkxed  war* 

rants  a  taxation  up  to  the  time  of 
the  Master'^  making  his^  report. 
,  Qlv^tofi  V.  Pardon.  ,     301 

18»  Motion  to  stay  the  execution  of 
a  :writ  of  enquiry  of  damages,  not 
^  supported   by  '  the  ordinary  affi- 
,  davit  i^pn  ^  motion  to  stay  trial, 
rrefuM^d  wi^  CQSts.  ,*  Ro^ienhurst 
v.  Tuclman.  305 

19.  Where  a  plaintiff  amended  his 
bill  after  answer,  but  did  not  serve 
,  a  subpoena  to  answer  the  amend- 
ment, or  file  a  replication  to  the 
answer,  an  order  obtained  as  of 
course  to  dismiss  the  bill  for  want 

<    I  « 

«       r 

of  prosecution,  afler  three  terms 
from  the  filing  of  the  answer,  but 
.  within  three  terms  from  ^e  date 
of  the  amendment^)  was  held  to 
be  regulari  though  the  d^endant 
had  obtained  an  order  that -the 
plaintiff  should    amend   his  bill 
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within  a  limited  time,  and  the 
plaintiff  had  amended  accordingly, 
and  had  also  amended  the  defend- 
ant's office  copy  of  the  bill.  Cooke 
V.  Davies*  P&g^  ^9 

20.  Where  a  cause  was  not  proceeded 
in  for  three  clear  terms  after  an- 
swer, the  common  order  to  dis- 
miss the  bill  for  want  of  prosecu- 
tion, obtained  by  the  defendant  in 
the  vacation  after  the  third  term, 
was  held  to  be  regular.  Farqu- 
harson  v.  Seton.  378 

21.  Upon  a  motion  for  a  prohibition, 
a  copy  of  the  libel  in  the  eccle- 
siastical, court  verified  by  afiSdavit 
and  a  suggestion  on  parchment 
setting  forth  the  libel  and  the 
ground  of  (he  prohibition  prayed 
must  be  delivered  iidto' dourt^  and 
if  the  prohibition  is  grantecL,  affi- 
davits of  the  truth  of  the  facts 
suggested  must  be  filed  within  six 
months.     In  re  Magor.  314 

22.  After  a  plea  over-ruled,  an  order 
for  time  to  answer,  obtaining  as  of 
course,  is  irregular.  Per  rand  v. 
Pelham.  '404 

23.  A  party  who  is  served  With  a  pe- 
tition, but  who  has  no  interest  in 
the  order  to  be  made  upon  it,  is 
not  entitled  to  the  costs  df  tippear- 
ing'on  the  hearihg  of  tfaak  petition. 
Gdreyy^WhMngham.      ''       4-05 

24.  Semibkf  an  order*  obtained  as  of 
course  for  the  taxation  of  k  "bill  o£ 
cosils,  wlifch  ha^  beeh*setfl^  and 
paid,  will  not  b^  'di^chargid  for 
mere  irregularity,^ WJthoiit  W^y  dis- 
cussion 6r  fhe  met'hsj'if  the'peti- 

'  tion  seeking  hi  'dfibhai^e^^  that 
brdet  ebtkr^tntd-ther-ineras^dr  the 
case.    Vreiton  v.  Leybkma     407 


25.  Where  a  receiver  is  appointed, 
and  the  person  in  possession  re- 
fuses to  attorn  or  to  deliver  up 
possession,  it  not  appearing  in  what 
right  the  possession  is  held,  the 
proper  course  is  to  move  that  the 
person  may  attorn. 

It  is  not  necessary,  in  the  first 

instance,  to  make  such  person  a 

party  to  the  suit.     Reid  Vv  Mid' 

'     dretori.  I*a^e  455 

26.  Whef'e  a  bill  is  filed  to  stay 
waste,  dhd  a  demurred  h  put  in, 
the  fcoiirtwiir  hear  thedemurrer 
immecBaiely.     Coriik  Vi  Harris, 

'^»OTlBl5CWPT10Ni  J' 

i.  Tlie're  'mS^%'e  a^p^gfcrTpt&li  in 
non  decimanao  for  a  aistnet;  or 
even  for  a  hqndred. 

mere  a  pre^bVii^tioViti"  non 
decimando  ik  set  up,  the  party  must 
show  the  specific  ground '  6pon 
which  he  daims  to  prescribe. 
Chichester  v.  Sheldon.  250 

2.  Strone  evidence  r^^iiired  in  sup- 
port of  a  pi'e'ibrip^ioA  in  noH  deci- 


mando. 


■  -^  i. 


'i  '      Aj 


•251 


M 


PRlfiStffti^ON. 

Where  personal  acc^  between 
husband  and  wife  is  e^tabliihed, 
l»f;x.u^  intercourse  is  to  be  pre- 
8(imed;  ^^4.the  pr€;3tti)iption  pust 
•  tst^pd  ^  ir^ufted  bjr^  clear  and 
salisfaijtpry.  evid^qfj^rij^f^  v^ 

,       ^     PRINCIPAL. 
^&^,  Surety. 


.  »; 


/  :      » 
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PRIORITY. 

1»  An    officer   deposited  his  com- 
mission as  a  security  for  a  loan 
of  money,  and  further  covenanted 
with  the  depositary  B,  to  sell  the 
commission,  and  to  repay  the  loan 
out  of  the  proceeds  of  the  sale ;  a 
sale  having  been  effected  subse- 
quently, and  the  regulation  price 
having  been  paid  to  the  retiring 
officer's  agents,  he  transmitted  to 
them  a  written  order,  directing 
them  to    discharge,   out  of  the 
money   in    their   hands,    certain 
debts  due  from  him  to  certain 
specified  individuals,  which  indi- 
viduals had  no  notice  of  his  con- 
tract with  B,i  Held,  that  these 
creditors  were  entitled  to  a  pri- 
ority over  B. 

After  the  institution  of  the  suit, 
the  officer  took  the  benefit  of  the 
insolvent  debtor's  act :  Held,  that 
B>  had  not  any  title,  preferable  to 
that  of  the  general  body  of  the 
insolvent's  creditors,  to  the  sur- 
plus which  remained  afler  the 
debts  specified  in  the  written 
order  were  satisfied.  CoUyer  v. 
Fallon.  Page  459 

PRODUCTION  OF  DOCU- 
MENTS. 

See  Practice,  5. 

PROHIBITION. 

Upon  a  motion  for  a  prohibition 
a  copy  of  the  libel  in  the  ecclesi. 
astical  court  verified  by  affidavit 
and  a  suggestion  on  parchment 
setting  forth  the  libel   and  the  | 


ground  of  the  prohibition  prayed, 
must  be  delivered  into  court,  and 
if  the  prohibition  is  granted,  affi- 
davits of  the  truth  of  the  facts 
suggested  must  be  filed  within  six 
months.  In  re  Magor*    Page  314 


RECEIVER. 

1.  Where  a  receiver  is  appointed  in 
a  suit  for  specific  performance,  if 
the  purchaser  is  compelled  to  take 
the  title,  the  receiver  is  to  be  con- 
sidered as  his  receiver.  Boehtn 
V,  Wood.  345 

2.  Where  a  receiver  is  appointed, 
and  the  person  in  possession  re- 
fuses to  attorn,  or  to  deliver  up 
possession,  it  not  appearing  in 
what  right  the  possession  is  held, 
the  proper  course  is  to  move  that 
the  person  may  attorn.  It  is  not 
necessary,  in  the  first  instance,  to 
make  such  person  a  party  to  the 
suit.    Reid  v.  Middleton.         455 

3.  The  Court  will  not  appoint  a  re- 
ceiver, or  a  manager,  of  any  part- 
nership concern,  unless  the  suit  be 
so  framed,  as  that  a  decree  may 
be  made,  either  that  the  concern 
shall  be  carried  on  according  to 
the  terms  of  an  instrument,  which 
by  the  agreement  of  the  parties 
was  to  regulate  the  mode  of  its 
being  carried  on,  or  that  it  shall 
be  wholly  put  an  end  to.  Contt 
V.  Harris.  517 

See  Partnership,  3,  4. 

RECOVERY. 
Equitable  tenant  in  tail  aliens  in 
fee  by  way  of  mortgage;  a  good 
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*  equitable  recovery  may  be  suf- 
fered of  the  secondary  equitable 
estate  without  the  concurrence 
of  the  mortgagee.  Nouaille  v. 
Greentoood.  Page  26 

RELATIONS. 

The  word  "  relations"  means  per- 
sons entitled  according  to  the 
statute  of  distributions^  and  is  a 
term  that  sufficiently  describes  a 
class  of  persons.  Wright  v.  Ai- 
kyns.  161 

REMAINDER-MAN. 
See  Estate,  4. 

Family  Arrangement. 

REMOTENESS. 
See  Perpetuity,  1. 

RENEWAL. 
I.  The  jurisdiction  to  give  effect  to 
an  award,  confirmed  by  the  de- 
cree of  the  Court  in  the  case  of  a 
charity,  is  doubtful:  but  the  re- 
newal of  a  lease  upon  the  terms 
of  the  award,  having  been  twice 
directed  by  the  Court,  was  again 
enforced.  Attome^'General  v. 
Clements.  58 

REPLICATION. 
See  Practice,  1. 

.     RESIDUE. 
See  Children,  1. 
Lapse,  1. 

Tenant  for  Life,  1,  2. 
Will,  8>  9. 

RESTS. 
See  AcoouiiT. 


REVERSIONARY  BARGAINS. 
See  Family  Arrangement,  1. 

REVERSIONARY  INTEREST. 

The  Court  refused  to  take  the 
consent  of  a  married  woman  to 
give  up  her  reversionary  interest^ 
in  part  vested  and  in  part  contin- 
gent, in  a  fund  in  Court,  in  favour 
of  a  purchaser  from  her  husband. 
JVade  V.  Saunders.         Page  S06 

REVIVOR. 

Where  one  of  several  plaintifi  dies 
before  answer,  a  motion  may  be 
made  by  the  defendant,  that  the 
surviving  plainti£Bi  shall  within  a 
limited  time  revive  the  suit,  or 
that  the  bill  shall  be  dismissed 
with  costs.    Adamson  v.  Hall. 

258 


SCHEDULE. 

See  iMFERTINENCSf  1. 

SOLICITOR. 

1.  Solicitor,  who  had  become  inca- 
pable of  practising  (without  being 
re-admitted)  in  consequence  of 
having  neglected  to  obtain  a  cer- 
tificate for  one  whole  year,  or- 
dered to  be  re-admitted  on  pay- 
ment of  a  small  fine  only,  without 
the  arrears  of  duty.     Ex  parte 

Murray.  66 

2.  A  solicitor  has  no  lien  upon  the 

will  of  his  clientf  and  cannot  refuse 
to  produce  a  deed  executed  by 
the  client  in  his  favour,  cootaioiog 
2Q  4 
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a  reservation  of  a  life  interest^  and 
a  power  of  revocation. 

In  a  suit  instituted  against  a 
solicitor,  who  had  also  acted  in 
the  capacity  of  steward,  for  an 
account  and  for  delivery  of  title 
deeds,  the  Court  upon  motion 
ordered  the  deeds  to  be  delivered 
up  to  the  plaintiff,  upon  payment 
into  Court  of  so  much  of  the  ba- 
lance claimed  by  the  answer  as 
was  not  covered  by  any  security. 
Balck  v.  Si/mes.  Page  87 

3.  Where  a  client  executes  a  deed 
in  favour  of  a  solicitor,  reserving 
a  life  interest  and  a  power  of  re- 
Tocation,  it  is  the  duty  of  the  so- 
licitor to  leave  a  counterpart  of 
the  deed  in  the  hands  of  the 
client.  92 

4.  Where  a  party  has  a  pressing 
necessity  for  papers  in  the  hands 
of  his  solicitor,  the  Court  will 
order  them  to  be  delivered  up 
upon  a  deposit  being  made  suf- 
ficient to  cover  the  amount  of  the 
solicitor's  bill  and  the  costs  of  the 
taxation.    Cluiton  v.  Pardon.    304 

5.  A  solicitor  cannot  obtain  the  tax- 
ation of  his  agent's  bill  without 
bringing  the  amount  into  Court. 
Ostie  V.  Christian.  324- 

6*  A  solicitor  who  has  declined  to 
proceed  with  a  cause  will  be  or- 
dered, though  his  bill  of  costs  are 
not  paid,  to  deliver  up  the  papers 
to  the  present  solicitor  of  the 
party,  the  latter  undertaking  to 
hold  them  subject  to  the  former 
solicitor's  lien,  for  what  shall  be 
found  due  to  him  on  the  taxation 
of  the  bills. 


An  offer  on  the  part  of  the 
former  solicitorf  after  the  motion 
is  made»  to  proceed  with  the  cause, 
will  not  prevent  the  Court  from 
ordering  him  to  deliver  up  the  pa- 
person  the  terms  mentioned  above. 
Colgrave  V.  Manley.  Page  400 
See  Costs,  2. 

SPECIFIC  PERFORMANCE. 

1.  The  author  of  a  voluntary  settle- 
ment cannot  file  a  bill  for  the  spe- 
cific performance  of  a  contract 
afterwards  entered  into  by  him  to 
sell  the  settled  estate. 

Whether  his  creditors  after  his 
death  can  maintain  a  bill.   Q,tuere. 

The  court  was  of  opinion,  that 
limitations  in  a  marriage  settle- 
ment to  the  brothers  of  the 
settlor  and  their  issue  were  vo- 
luntary ;  but  thought^  under  the 
circumstances,  that  a  purchaser 
could  not  be  compelled  to  take 
the  title  depending  on  the  validity 
of  those  limitations,  and  dismissed 
a  bill  by  the  creditors  of  the  ven- 
dor after  his  death  for  specific 
performance,  there  having  been 
subsequent  dealings  with  the 
estate  which  might  have  con- 
firmed the  settlement,  the  agree- 
ment for  purchase  being  suspi- 
cious, and  it  being  doubtful 
whether  the  creditors  could  file 
such  a  bill.     Johnson  v.  Legard. 

281 

2.  In  a  suit  against  a  purchaser  for 
specific  performance,  where  a  re- 
ceiver had  been  appointed  and 
was  in  possession  of  the  estate, 
and  the  Master's  report  in  favour 
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of  the  title,  except  as  to  a  very 
small  part  of  the  estate  for  which 
the  purchaser  was  entitled  to  an 
abatement,  had   been    confirmed 
and  followed    by  an   ordcr>    by 
which,  after  referring  it  to  the 
Master  to  ascertain  what  abate- 
ment the  purchaser  was  entitled 
to,  and  to  compute  interest  upon 
the  remainder  of  the  purchase- 
money,  and  to  settle  the  convey- 
ances, it  was  ordered,  that  upon 
the  execution  of  the  conveyances 
and  delivery  thereof  and  of  the 
title-deeds  to  the  purchaser,  he 
should   pay  to  the  plaintiffs  the 
remainder  of  the  purchase- money, 
after    deducting   the  abatement, 
with  the  interest  to  be  computed 
by  the  Master,  and  that  the  Re* 
ceiver  should  thereupon    deliver 
up  to  him  possession  of  the  estate, 
the  Court  refused  to  discharge  a 
writ   of   Ne  exeat   regno  issued 
against  the  purchaser,  and  marked 
for  the  full  amount  of  the  pur- 
chase-money, though  the  abate- 
ment, (which  it  clearly  appeared 
would  be  less  than  the  interest) 
had  not  been  ascertained  by  the 
Master,  and  no  steps  had  been 
taken  towards  the  execution  of 
the     conveyances.       Boehm     v. 
Wood.  Page  332 

3.  Where  a  receiver  is  appointed  in 
a  suit  for  specific  performance,  if 
the  purchaser  is  compelled  to  take 
the  title,  the  receiver  is  to  be  con- 
sidered as  his  receiver.  Boehm 
V.  Wood.  345 

4.  The  person  entitled  to  the  re- 
version in  fee  of  a.  house,  expect- 


ant upon  a  term  vested  in  a  lessee 
who  has  demised  the  premises  for 
a  portion  of  his  term  to  a  sub- 
lessee, agrees  by  one  letter  to  grant 
that  sub-lessee,  an  extension'  of 
lease  at  a  certain  yearly  rent,  and, 
in  another  letter,  fixes  the  time, 
when  the  term  which  he  thus 
proposes  to  grant,  is  to  expire; 
this  is  a  valid  agreement  within 
the  statute  of  frauds,  and,  under 
it,  the  sub-lessee,  has  a  right  to  a 
lease  which  shall  commence  from 
the  expiration  of  the  existing  term. 
VeHander  v.  Codd.         Page  S52 

5.  Specific  performance  will  not  be 
decreed  of  an  agreement  to  sell 
certain  property  at  a  price  to  be 
settled  by  two  persons  who  are 
named,  if  the  Court  sees  reason 
to  believe,  that  the  price,  subse- 
quently fixed  by  these  persons,'  is 
considerably  below  the  real  value 
of  the  property.  Parken  v. 
fVhUb^.  366 

6.  Where  in  a  suit  by  a  vendor- for 
specific  performance,  the  Master 
reported  in  favour  of  the  title,  but 
the  Court,  on  an  exception  taken 
by  the  purchaser,  deemed  the 
title  doubtful,  an  order  was  made 
dismissing  the  bill  without  costs, 
but  neither  allowing  nor  disallow- 
ing the  exception.  Willcox  t. 
Betiaers.  491 

7.  Devise  of  several  estates  to  A. 
for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders^ 
with  remainder  to  the  first  and 
other  sons  of  A.  in  tail  male,  with 
divers  remainders  over,  with  power 
to  the  persons  from  time  to  time 
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entitled  to  the  estates  devised  to 
lease  all  such  estates,  except  an 
estate  called  JutSt  and  with  a  di- 
rection that  the  persons  who  should 
be  entitled  to  and  possessed  of  the 
devised  estates,  should  not  lease 
the  estate  called  Juts,  or  any  part 
thereof;  and  that  every  such  person 
should  live  and  reside  on  the  said 
estate  called  Juts,  and  for  default 
thereof  all  the  devised  estates  to 
go  over  to  the  person  next  in 
succession,  as  if  the  person  re- 
fusing or  neglecting  to  reside  or 
live  at  Juts  was  actually  dead. 
<  Held,  in  a  suit  by  parties  mak- 
ing title  under  a  recovery  suffered 
by  A*  and  his  eldest  son  against  a 
purchaser,  for  specific  perform- 
ance, that  it  was  too  uncertain 
what  the  testator  meant  by  the 
words  *^  live  and  reside"  for  the 
Court  to  determine  that  there  had 
been  a  forfeiture ;  and  a  specific 
performance  decreed.  FiUingham 
T.  Brtmley.  Page  530 


STATUTES. 

.  2&S£dw.6.  c.  13. 
9  &  10  Will.  3.  c.  15. 
36  Geo.  3.  c.  9a 
S6  Geo.  3.  c.  60. 

See  FRAtTDS  (Statute  of)* 

Limitations  (Statute  of)* 


315 
121 
330 
119 


SURETY. 

!•  Where  two   persons  execute  a 

bondi   the  one  as  principal,  the 

..  other  as  surety,  and  no  other  as- 

.  auEmic^  in  executed*  at  the  time, 


the  surety  paying  the  bond  debt 
is  only  a  simple  contract  creditor 
of  the  principal.  Copii  v.  Mid- 
dleton.  Page  224 

2.  It  is  a  general  rule  that  in  equity 
a  surety  is  entitled  to  the  benefit 
of  all  the  securities  which  the 
creditor  has  against  the  principal ; 
the  rule,  however,  must  be  quali- 
fied, by  considering  it  to  apply  to 
such  securities  as  continue  to 
exist,  and  do  not  get  back  upon 
payment  to  the  person  of  the  prin- 
cipal debtor.  229 

3.  Where  a  bond  is  given  by  prin- 
cipal and  surety,  and  at  the  same 
time  a  mortgage  is  made  for  se- 
curing the  debt,  the  surety,  if  he 
pays  the  bond,  has  a  right  to  stand 
place  of  the  mortgagee.  231 

4.  A.  and  B.  entered  into  a  joint 
and  several  bond  for  securing  a 
sum  of  money  advanced  to  A,  by 
his  bankers.  After  the  execution 
of  the  bond,  and  before  it  became 
due,  ^.paid  money  to  the  bankers, 
and  he  continued  to  draw  upon 
them  until  his  banking  account 
was  overdrawn.  Some  years  after- 
wards an  account  was  settled 
between  A.  and  the  bankers,  in 
which  the  whole  money  secured 
by  the  bond  was  treated  as  remain- 
ing due  from  A.  The  bankers 
then  took  a  warrant  of  attorney 
from  A.  for  securing  payment  of 
the  balance  found  due  upon  the 
settlement  by  instalments  at  dis- 
tant periods.  Several  of  the  in- 
stalments were  paid,  but  A. 
became  bankrupt  before  the  whole 
debt  was    liquidated.     It  being 
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proved  that  B.  was  privy  to  the 
.  settlement  of  accounts  between 
A.  and  the  bankers,  and  to  the 
arrangement  respecting  the  war- 
rant of  attorney :  Held,  first  that 
jB.  was  not  discharged  by  the  time 
given  to  A.f  and  secondly,  tliat 
the  bond  was  not  discharged  by 
the  course  of  payment,  the  money 
paid  by  A.  to  the  bankers  being 
applicable  to  the  banking  account, 
and  the  bankers  being  entitled  to 
hold  the  bond  and  warrant  of  at- 
torney as  distinct  securities. 

Upon  the  occasion  of  the  bond 
being  executed  the  title  deeds  of 
an  estate  purchased  by  A.  were 
deposited  with  B.  as  an  indemnity 
against  his  liability  upon  the  bond ; 
the  legal  interest  in  the  estate  was 
likewise  conveyed  to  B.y  and  it 
was  agreed  that  he  should  also 
hold  it  as  an  indemnity*  After 
the  death  of  B*  his  executor  de- 
livered up  the  title  deeds  to  ^., 
upon  a  false  representation  by  him 
that  the  bond  had  been  paid  off : 
Held,  that  a  conveyance  of  the 
legal  estate  could  not  be  com- 
pelled until  the  indemnity  was 
worked  out»  and  that  the  lien 
upon  the  title  deeds  remained. 
Tyson  v.  Cox,  Page  395 

5.  Where  sureties  are  bound  by  dif- 
ferent instruments  for  equal  por- 
tions of  a  debt  due  from  the  same 
principal,  and  the  suretyship  of 
each  is  a  separate  and  distinct 
transaction,  there  is  no  right  of 
contribution  between  them.  Coope 
V.  2\oynam.  4^6 


TAXATION. 

1.  Where  a  party  has  a  pressing  ne- 
cessity  for  papers  in  the  hands  of 
his  solicitor,  the  Court  will  order 
them  to  be  delivered  up  upon  a 
deposit  being  made  sufficient  to 
cover  the  amount  of  the  solicitor's 
bill  and  the  costs  of  the  taxation. 
CluUon  V.  Pardon.  Page  304 

2.  A  solicitor  cannot  obtain  the  tax- 
ation of  his  agent's  bill  without 
bringing  the  amount  into  Court. 
OsUe  V.  Christian.  324 

3.  A  bill  of  costs,  where  the  amount 
of  it  has  been  settled  between  the 
solicitor  and  client,  and  part  of  it 
has  been  paid  and  security  given 
for  the  remainder,  will  not  be  or- 
dered to  be  taxed,  merely  because 
it  contains  charges  which  would 
be  disallowed  on  taxation. 

Semble,  an  order  obtained  as  of 
course,  for  the  taxation  of  a  bill  of 
costs,  which  has  been  settled  and 
paid,  will  not  be  discharged  for 
mere  irregularity,  without  any  dis- 
cussion of  the  merits,  if  the  peti- 
tion, seeking  to  discharge  that 
order,  enters  into  the  merits  of  the 
case.     Gretton  v.  Leybume.    407 

TENANT  FOR  LIFE- 
1.  Testator,  having  devised  lands  to 
A.  for  life,  remainder  to  his  chil* 
dren  in  strict  settlement,  directs 
the  residue  of  his  personal  estate, 
subject  to  the  payment  of  debts 
and  legacies,  with  all  convenient 
speed  to  be  laid  out  in  the  par- 
chase  of  lands,  to  be  settled  forth- 
with to  the  same  uses,  with  a 
provisp,    Uuil   the:  tmat-monies. 
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until  they  ahould  be  laidt  out, 
might  be  invested  upon  govern- 
ment or  real  securities,  the  divi- 
dends and  interest  of  which  were 
to  go  and  be  paid  as  the  rents  of 
the  lands  to  be  purchased  would 
ga  and  be  payable ;  a  large  por- 
tion of  ..the  testator's  personal 
estate,  not  required  for  the  pay- 
ment of  debts  and  legacies,  being 
inrested  in  the  funds,  and  upon 
securities  carrying  interest,*  the 
tenant  for  life  was  held  ''entitled 
to  the  interest  of  that  portion 
from  the  death  of  the  testator. 
Angerstein  v.  Martin*  Page  232 
2.  .Tesialor  (df'ects  his  /executpr^  to 
invest  the  residue  of  his  es^ite, 
after  payment  of  debts  ancl  lega- 
cies, in  the  funds  or  upon  securi- 
ties, the  interest  to  be  paid  to  A. 
for  life,  and  after  his  death,  the 
principal  to  be  held  upon  trusts 
for  his  children;  the  tenant  for 
life  was  held  to  be  entitled  to  in- 
terest, accruing  within  the  year 
.  next  after  the  testator's  decease, 
upon  jfunds  on  which  the  testator's 
property  stood  invested  at  the 
time  oJT his  cieath,  and  which  were 
not  required  for  the  payment  of 
debts  and  legacies,      itefjoiu  v. 

Morrit.  241 

'■I  ■       .      ■ 

S.  A  tenant  for  life,  with  a  power  of 

appointing  ^tbe  property  by  will  to 

.  idl  pr  any  of  the  testator's  chil- 

l'.«l  '  W        •  I  ■•'1'. 

dreUji,  ipay  release  or  extinguish 
,    the  pow^r.  Horner  y.  Sxvann.  430 

Sflfi'EsTATf,^,.^  [    ^_, 


.  .1 
'«>       "  i. 


i 


ll 


,  ..TIMBER.. 


•lA 


TIME  (LENGTH  OF). 

1.  Where  there  has  been  adverse  pos- 
session, not  accounted  for  by  some 
disability,'  as  coverture  or  infancy 
for  twenty  years,*  a  court  of  equity 
ought  npt  to  interfere*  CkoUnon^ 
deley  v.  Clinton.  Page  108 

2.  An  estate  being  in  lease,  A,  en- 
ters and  receives,  the  rents  ^during 
the  continuance  of  the  lease,  and 

•  afterwards  continues  in  possession 
up  to  a  period  more  than  twenty 

,  years  distant  fro^q^the  time  of  his 
entry. .  Within  twenty  years  after 

.  the  expiration  of  the  lease,   B. 

,   brings  an  ejeotmei^,  apd  files  a 

.   bill    for  discovery;    though    the 

,    ejectment,  might  be  maintained  at 

law,  a-  demurrer  to  the  discovery 

is  good.   Cholmondeley  v.  Clinton, 

..  107 

See  Famijly  Arbangkment,  1. 

.  TITHES. 

1.  Wood  springing  from  the  roots 
or  stools  of  trees  is  titheable,  and 
neither  ito  own  age,  nor  the  age 
of  the  trees  from  the  roots  or  stools 
of  which  it  sprung,  will  exen^gt  it. 
Chichester  v.  Sheldon.  245 

2.  Xhere  may  be  a.  prescription  in 
non  decitnando  for  a  district;  or 
even  for  a  hundred. 

Where  a  prescription  fit  non 
decimando  is  set  up,  the  party 
must  shew  the  specific  ground 
upotif^which   hQ  daiq^s  Xp/n^f- 


scribe. 


..i^^ 


r'.i  ^ 


I.  To  create  a  trust  by  meaps  oT an 
obligation  imposed  upon  the  con- 
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sciencW  it  a  'devisiee,  'tlie  words 
*mu8t  bSef> imperative, 'the  subject 

*  'mxxtV  bcf  ceitaiAi  and  <the  object 

'  ^  as  certain  a^the  subject. 

f  .The  words  "in  the  fullest  con- 
fidence "  are  Imperative.  '  Wright 
V.  Atkyn$.  •    Page  157 

%  A  sum  of  ndoney  i^as'paid  by  A, 

^  lb  J?.,  •  fbrthe  purpose  of'pur- 

^  chasing  C  promotion  in  the  ak'itay, 
and  it  remained  unapplied  in  the 
hands  of  B.  at  the  death  of  A.^ 
C,  having  been  compelled  from 
the  bad  state  of  his  health  to  quit 
the  ftrmy,  and  having  no  prospect 
of  being  able  to  enter  into  the 
service  again,  filed  a  bill  for  the 
money,  and  it  Was  decreed  to  be 
paid  to  him.  Leche  v.  Lord  Kil' 
morey*  207 

3.  A  trust  to  be  carried  into  execu- 
tion by  the  Court,  must  be  of 
such  a  nature  that  it  can  be  under 
the  control  of  Uie  Court.  Om- 
mavrney  t.  Butcher.      -    ^     •  '  270 

^         '     TRUSTEEi        ' 

Atrustee  who  is  in  a  state  of  jnind 
Which  renders  him'  indompetent 
^  to  the  management  of  business, 
niay  refuse  to  transfer  within  the 
meaning  of  the  36  G.  3.  c.  90.  s.l. 
West  V.  Ayles.  330 

l^e  Executor,  1. 


it' 


TENDOR  AND  PURCHASER. 

i.  The  rules  which  regulkte  the 
practice  of  opening  biddings  upon 
a  sale  of  landea  estate,  do  not  ap- 
ply when  a  colliery  i6  the  subject 
of  sale.    '    •  ' 


Upon  an  o^r  to  give  10,000/. 
fStk  colliery,  sold' f^  8B50/.,  a  mo« 
tion*  to  open 'the-  bMding^  Was  re- 
fused.   '  WilHamsir.  Attenborough. 

.  ;»     ..  .  Ml  ,    .  Page  70 

2.  The  rule  is  not'  uhivbrsal '  that 

biddings  shall  not'  be'  opened  in 

favour  of' parties  prteent  at  the 

'sale.* 

Residuary  legatee^  tenant  for 

life,  )0r  reiversioner,  may  become 

the  purdnser  of  iur  estate  sold  in 

the  Master's  offioe.  76 

iSrr  CoNVXBsioN,  1.  ). 

Specific  PERFomMANCB; 


I      i« 


VOLUNTARY  SETTLEMENT. 

1.  The  author  of  a  voluntary  settle- 
ment cannot  file  a  bill  for  the 
specific  performance  of  a  contract 
afterwards  entered  into  by  him  to 
sell  the  settled  estate. 
Whether  his  creditors  'after  his 

death  can  maintain  such  a  bill. 

"Ill      ji  I'     )     '   .  •    >  ..i  -   /' 

Qucere* 

The  court  was  of  opinion,  that 
limitations  in  a  marriage  settle- 
ment to  the  brothers'oi^the  settlor 
and  their,  issue  were  voluntary; 
but  thought,  under  Uie  circum- 
stances, tliat  a  purchaser  could 
not  be  compelled  to  tal:e  the  title 
depending  on  the  validity  of  Aiose 
limitations,  and  distnissed  a  htR  by 
the  creditors  of  theirfend6i^''^r 
his  death  for  specific  p^formalfice, 
there  having  been  subse^dent 
dealings  with  the  estaie'  Which 
might  have  confirmed"  tlie  Settle- 
ment, the  agreement  for  purchase 
being  suspicickis,  'and  it  being 
doubtful '  #hetfaer  \\^  creditors 
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could  file  fuch  a  bilL    Johnson 

▼.  Legard.  Page  281 

2.  A  voluntary  settlement  may  be 

made  good   by  matter    ex   post 

fado.  294 

VOLUNTARY  TRUST. 
See  Trust,  2. 


WILL, 

1.  Devise  to  A*  for  ninety-nine  years, 
if  he  should  so  long  live;  re- 
mainder to  his  first  son,  then  un- 
born, for  ninety-nine  years*  if  he 
-  should  so  long  live ;  and  so  on  in 
'  tail  male  to  such  first  son  lawfully 
issuing  for  ever ;  and  for  want  and 
in  default  of  such  issue  of  such 
first  son,  to  the  second  and  other 
sons  successively  for  ninety-nine 
years  only,  in  case  he  should  so 
long  live;  and  that  such  eldest 
son  or  the  issue  of  such  elder  son 
should  have  no  greater  estate  than 
for  ninety-nine  years,  determinable 
at  his  decease ;  and  if  there  should 
be  no  issue  male  of  A^y  at  the 
time  of  his  (^/s)  death,  or  in  case 
there  should  be  such  issue  male  at 
that  time,  and  they  should  all  die 
before  twenty-one  without  issue 
male,  then  to  B.  for  ninety- nine 
years,  if  he  should  so  long  live, 
remainder  to  the  first  son  of  B. 
for  ninety-nine  years,  if  he  should 
so  long  live,  &c. :  Held,  that  A. 
took  under  the  will  an  estate  for 
ninety-nine  years  in  the  freehold 
estates,  determinable  with  his  life. 


and  the  same  estate  in  the  lease- 
hold, if  they  should  so  long  con- 
tinue; and  that,  upon  his  death 
his  first  son  would  take  an  estate 
for  ninety-nine  years  in  the  free- 
hold, determinable  with  his  life, 
and  the  remainder  of  the  term  in 
the  leaseholds :  but  that  the  limit- 
ations to  the  second  and  other 
unborn  sons  of  A.  were  void,  as 
tending  to  perpetuity;  and  the 
limitations  over  to  B.,  ^c.  after 
these  void  limitations  were  not 
accelerated,  but  were  void  also* 
Beard  v.  Westcott.  Page  25 

.  Executor  taking  a  contingent  re- 
versionary interest  under  the  will, 
not  precluded  from  giving  evi- 
dence of  the  intention  that  he 
should  have  the  residue  benefi- 
cially, nothing  upon  the  face  of 
the  will  indicating  that  he  was  to 
take  the  office  merely. 

Under  the  effect  of  the  will  and 
the  evidence,  the  executor  was 
declared  to  be  entitled  bene- 
ficially. 

Whether  the  contingent  rever- 
sionary interest  would  have  had 
the  effect  of  rendering  him  a 
trustee  for  the  next  of  kin.  Quare. 
Lynn  v.  Beaver*  63 

The  motives  which  might  influ- 
ence the  testator  in  favour  of  the 
executor  are  to  be  considered  in 
determining  the  question,  whether 
the  executor  takes  the  residue 
beneficially.  68 

Bequest  in  terms  importing  an 
intention  not  to  make  an  imme- 
diate disposition^  may  upon  the 
construction    of    the  whole  will 
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amount    to    a    present  bequest. 
Lynn  V.  Beaver.  Page  67 

S.  A  testator  having  a  power  of  ap- 
pointment over  certain  freehold 
and  copyhold  estates,  and  being 
seised  of  other  freehold  estates, 
devises  all  his  freehold  and  copy- 
hold estates,  without  reference  to 
the  power :  Held,  an  execution  of 
the  power  as  to  the  copyhold 
estates,  but  not  as  to  the  freehold 
estates  which  were  subject  to  the 
power.    Levfis  v.  Letoellyn.     104 

4.  DeTise  to  A,  and  her  heirs  for 
ever,  in  the  fullest  confidence  that 
after  her  decease  she  will  devise 
the  property  to  the  testator's  fa- 
mily ;  A.  is  tenant  in  fee.  Wright 
V.  Atkyns.  143 

Under  an  immediate  devise  to  A. 
for  life,  remainder  to  "  my  family," 
the  heir  at  law  of  the  testator  is 
entitled  in  remainder.  Wright  v. 
Atkym.  156 

5.  A  legacy  given  to  a  married  wo- 
man ''  for  her  own  use  and  at  her 
own  disposal "  vests  in  her  as  sepa- 
rate estate.     Prichard  v.  Ames. 

222 

6.  Testator,  having  devised  lands  to 
A.  for  life,  remainder  to  his  chil- 
dren in  strict  settlement,  directs  the 
residue  of  his  personal  estate,  sub- 
ject to  the  payment  of  debts  and 
legacies,  with  all  convenient  speed 
to  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  forthwith  to 
the  same  uses,  with  a  proviso,  that 
the  trust  monies,  until  they  should 
be  laid  out,  might  be  invested 
upon  government  or  real  securi- 
ties, the  dividends  and  interest  of 


which  were  to  go  and  be  paid  as 
the  rents  of  the  lands  to  be  pur- 
chased would  go  and  be  payable ; 
a  large  portion  of  the  testator's 
personal  estate,  not  required  for 
the  payment  of  debts  and  legacieSf 
being  invested  in  the  funds,  ^nd 
upon  securities  carrying  interest, 
the  tenant  for  life  was  held  en- 
titled to  the  interest  of  that  por- 
tion from  the  death  of  the  testator. 
Angerstein  v.  Martin.     Page  232 

7.  Testator  directs  his  executors  to 
invest  the  residue  of  his  estate, 
af^er  payment  of  debts  and  lega- 
cies, in  the  funds  or  upon  securi- 
ties, the  interest  to  be  paid'  to  A» 
for  life,  and  after  his  death  the 
principal  to  be  held  upon  trusts 
for  his  children;  the  tenant  for 
life  was  held  to  be  entitled  to  In- 
terest, accruing  within  the  year 
next  af^er  the  testator's  decease, 
upon  funds  on  which  the  testator's 
property  stood  invested  at  the 
time  of  his  death,  and  which  were 
not  required  for  the  payment  of 
debts  and  legacies.  Hewitt  v. 
Morris.  241 

8.  Testator,  after  bequeathing  to  Ai 
and  B.  legacies  of  stock  unequal 
in  amount,  and  giving  several  le- 
gacies to  public  diarities,  requests 
the  said  A.  and  B,  to  be  his  ex- 
ecutors, and  gives  to  them  as  such 
100  guineas  each.  He  then  orders 
his  books,  jewels,  plate,  and  house- 
hold furniture  to  be  sold;  and 
after  desiring  mourning  to  be 
provided  for  his  servants,  and  five 
guineas  each  to  be  given  to  several 
persons  named  in  the  will  and  to 
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his  two  executors  for  a  ring  as  a 
token  of  reroembrancey  concludes 
his  will  in  the  following  manner  :— 
<<  In  case  there  is  any  money  re- 
mainingy  I  should  wish  it  to  be 
given  in  private  charity."     Held, 
That  the  general  residue  of  the 
testator's  personal  estate,  con- 
sisting of  a  leasehold  estate, 
money  in  the  funds,  and  a  bal- 
ance in  cash,  was  not  compre- 
hended in  the  residuary  clause, 
which  was  confined  to  the  resi- 
due of  the  produce  of  the  arti- 
cles which  the  testator  directed 
to  be  sold : 
That  private  charity  was  an  object 
too  indefinite  to  give  the  crown 
jurisdiction,   or  to   enable  the 
Court  to  execute  the  trust : 
That  the  executors  having,  as  ex- 
ecutors, equal  legacies,  could 
not  take  beneficially,  and  that 
the  next  of  kin  were  therefore 
entitled  to  the  general  residue 
of  the  testator's  personal  estate, 
including  what    was    compre- 
hended in  the  residuary  clause. 
Ommannei/y.  Butcher,  Page  260 
9.  Testatrix,  by  her  will,  disposes 
of  certain  long  annuities,  and  of  a 
sum  in  cash,  and  then  uses  the 
following    words :  —  '<  I    believe 
there  will  be  sufficient  money  left 
to  pay  my  funeral  expenses." 

By  a  codicil  to  her  will  the  tes- 
tatrix expresses  herself  thus :  — <'  If 
there  is  money  left  unemployed,  I 
desire  it  maybe  given  in  charity." 
Held,  that  the  general  residue 
of  the  testatrix's  personal  estate, 
including  a  sum  of  2500/.  trust 


monies,  in  which  she  had  a  vested 
reversionary  interest,  at  the  time 
of  her  death,  subject  to  be  di- 
vested by  the  appointment  of  her 
mother,  .passed  under  the  words 
**  money  left  unemployed,"  and 
was  well  given  to  charity.  Legge 
V.  Asgill.  Page  265, 266 

10.  Where  real  estates  are  devised 
in  trust  for  the  payment  of  debts, 
in  aid  of  the  personal  estate,  the 
statute  of  limitation  does  not  run 
in  equity  aftier  the  death  of  the 
testator.     Hughes  v.  IVj/nne.  307 

11.  Illegitimate  children  not  entitled 
under  the  description  of  children, 
the  intention  not  being  sufficiently 
apparent  upon  the  face  of  the 
will. 

Legacy  in  trust  for  the  children 
of  A.  to  be  equally  divided  be- 
tween them,  with  benefit  of  sur- 
vivorship, and  a  provision  for 
maintenance  out  of  the  interest, 
A.  having  no  children  at  the 
death  of  the  testator :  Held,  that 
after-born  children  would  take, 
and  that  the  interest  till  the  birth 
of  a  child  fell  into  the  residue. 
Harris  v.  Uoyd.  310 

12.  A  testator  gives  a  sum  of  stock 
to  trustees,  which  they  are  to 
stand  possessed  of  upon  trust  for 
D.  G.,  until  he  shall  attain  the  age 
of  twenty-five  years,  and  are  to 
transfer  to  him  when  they  in  their 
discretion  shall  think  proper;  he 
likewise  directs,  that,  if  D.  G. 
dies  without  lawful  issue  before 
receiving  the  bequest,  the  stock 
shall  sink  into  the  residue  of  his 
the  testator's  estate ;  and  he  be- 
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queaths  the  residue  to  fV.  F, : 
while  D.  G.  is  under  twenty-five 
ye^TB  of  age,  and  has  not  had  the 
stock  transferred  to  him  neither 
he  nor  fV.  F.  is  entitled  to  receive 
the  accruing  dividends ;  but  these 
dividends  must  accumulate^  to  ac- 
pompany  the  capital  in  its  final 
destination.  Gordon  v.  Rather- 
ford.  Page  373 

13.  A  testator  directs,  that  fV,  F, 
shall,  with  a  capital  taken  out  of 
his  assets,  continue  his  the  testa- 
tor's business ;  that  he  shall  bind 
D»G,  apprentice  to  himself;  that 
he  shall  take  D.  G.  into  partner- 
ship at  the  end  of  his  apprentice- 
ship, or  so  soon  after  as  he  shall 
tiiink  him  capable  ;  and  that  D.G. 
shal  1  have  one  third  of  the  profits  of 
the  business :  D.G.  is  not  entitled 
to  claim  any  share  of  the  profits 
which  are  made  before  he  is  ad- 
mitted into  partnership.  Gordon 
V.  Rutherford.  375 

14.  A  testator  bequeaths  the  residue 
of  his  property  to  his  nephews 
and  nieces  on  their  respectively 
attaining  twenty-five,  with  a  direc- 
tion that  his  trustees  shall,  in  the 
mean  time,  apply  the  profits  to 
their  maintenance  ;  but  in  case  of 
the  death  of  any  of  them  unmar- 
ried and  without  issue,  he  gives 
the  shares  of  those  so  dying  unto 
the  survivors  equally,  to  be  paid 
at  the  same  time  with  their  original 
shares ;  first  a  nephew  and  then  a 
niece  die,  under  twenty-five,  un- 
married and  without  issue ;  the 
whole  residue  is  divisible  among 
the  survivors  who  attain  the  spe- 
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ctfied  age,  and  the  niece  does  not, 
upon  the  death  of  the  nephew, 
acquire,  under  the  clause  of  sunri- 
vorship,  a  vested  interest  in  her 
proportional  part  of  his  share* 
Barker  v.  Lea.  Page  413 

15.  A  testator,  having  first  directed 
all  his  debts  to  be  paid,  bequeaths 
all  his  copyhold  estates,  and  all 
his  property  whatsoever  to  his 
wife  during  her  life,  and  after  her 
decease  to  his  surviving  children, 
and  appoints  A.  and  B.  his  exe- 
cutors :  The  debts  are  charged  on 
the  copyhold  estate.  Ronalds  v. 
Feltham.  418 

16.  A  testator  difects  his  executors 
and  trustees  to  pay  certain  an- 
nuities and  legacies,  '^  clear  of 
the  property-tax,  and  all  expenses 
attending  the  same ;"  the  legacy- 
duty  ought  to  be  paid  by  the 
executors  out  of  the  assets  of  the 
testator,  and  the  annuitants  and 
legatees  are  entitled  to  receive  the 
full  amount  of  their  respective  le- 
gacies and  annuities,  without  ^x^ 
deductions  in  respect  of  legacy- 
duty.     Courtoy  v.  '  Vincent.    433 

17.  A  testator  directs  that  his  exe- 
cutors  pay  to  ^.  ^.  a  yearly  sum 
as  wages,  so  long  as  she  should 
continue  in  his  wife's  service,  and 
if  she  continued  in  such  service, 
that  the  payment  should  be  made 
to  her  quarterly,  free  from  all  de- 
ductions, to  cease  in  case  she 
should  leave  the  service  of  his 
wife,  until  the  decease  of  his 
wife.  The  testator's  wife  died  in 
his  life-time.  Held,  that  A.  B. 
was  entitled  to  the  annuity  during 
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her  life.    Burdiett  v*  Wool-ward. 

Page  442 

18.  Construction  of  words  of  a  de- 
vise as  to  giving  an  estate  tail. 
WiUeox  V.  BeUaers.  491 

See  EstxcuTORy  1. 


WOOD. 

See  Tithes,  1. 

WORDS. 

See  Descekbants. 
Relations. 


YORK,  CUSTOM  OF. 

Where  a  testator,  resident  and  do- 
miciled at  the  time  of  his  death 
within  the  province  of  York,  dis- 
poses of  all  the  residue  of  his  per- 
sonal estate,  and  names  executors, 
but  his  disposition  fails  as  to  part 
of  the  residue,  by  the  death  of 
one  of  the  residuary  legatees  in 
his  life-time,  the  share  which  thus 
becomes  lapsed  ^will  be  appor- 
tioned between  *ae  widow  and 
the  next  of  kin,  according  to  the 
statute  of  distributions,  and  will 
not  be  affected  by  the  custom  of 
the  province.  Wilkinson  v.  At- 
kinson. F^;e  255 
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